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OF  THE  STATE. 


HOLLIDAY  V.  ChISM. 

[No.  3,830.     Filed  May  29,  1900.] 

LAin>iX)RD  AND  Tenant.— (SaZe  of  Real  Estate,— Action  for  Possession. 
— Parties. — Where  a  landlord  conyeyed  real  estate  in  the  possession 
of  a  tenant,  an  action  for  possession  must  be  brought  in  the  name 
of  the  grantee  or  owner,  although  it  was  agreed  that  the  grantor 
was  to  deliver  possession  at  the  termination  of  the  lease,  and  that 
the  tenant  was  to  continue  as  the  tenant  of  grantor  until  such 
delivery. 

From  the  Howard  Circuit  Court.     Affirmed. 

J.  C.  Blacklidge,  C.  C.  Shirley,  Conrad  Wolf  and  Charl- 
ton Bull,  for  appellant. 

L.  J.  Kirkpatrick,  J.  F,  Morrison,  T,  C.  McReynolds 
and  Josiah  Stanley,  for  -appellee. 

Wim:y,  J.— This  cause  was  transferred  from  the  Su- 
preme Court.  The  complaint  was  originally  in  three  para- 
graphsy  to  the  second  and  third  of  which  a  demurrer  was 
sustained.  Thereupon  appellant  dismissed  as  to  the  first, 
and  elected  to  stand  upon  the  ruling  of  the  court  in  sus- 
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taining  the  demurrer  to  the  second  and  third  paragraphs, 
and  judgment  was  rendered  against  him  for  costs.  By  the 
assignment  of  errors  the  action  of  the  court  in  sustaining 
the  demurrer  to  the  second  and  third  paragraphs  of  com- 
plaint is  presented  for  review. 

The  second  paragraph  avers  that  on  the  1st  day  of  Sep- 
tember, 1895,  appellant  leased,  in  writing,  to  appellee,  for  a 
period  of  one  year,  certain  refl  estate ;  that  by  the  terms  of 
the  lease  appellee  was  to  have  possession  of  the  buildings 
thereon  until  March  1,  1897 ;  that,  subsequently,  the  time 
for  the  expiration  of  the  lease  was  extended  by  mutual  con- 
sent to  August  31,  1897,  at  which  time  the  appellee  agreed 
to  surrender  the  possession  of  the  premises  to  appellant; 
that  said  time  has  long  since  passed,  but  appellee  refuses  to 
surrender  the  same ;  that  there  is  on  said  real  estate  a  large 
amount  of  growing  clover,  and  standing  corn,  sown  and 
planted  under  the  terms  of  said  lease,  which  belongs  to  ap- 
pellant ;  that  appellee  has  removed  the  fences  protecting  the 
orchard  and  exposed  the  same  to  the  ravages  of  stock ;  that 
appellee  refuses  to  surrender  the  possession  of  said  prem- 
ises, and  avows  his  intention  to  hold  the  same,  to  pasture 
said  clover,  and  trample  said  com;  that  the  damages  that 
have  thus  been  and  will  hereafter  be  inflicted  thereon  are 
irreparable,  and  that  appellee  is  insolvent.  It  is  then 
averred  that,  relying  upon  the  agreement  of  ap^llee  to  sur- 
render possession  to  appellant  September  1,  1897,  appel- 
lant, in  May,  1897,  sold  the  said  real  estate  to  one  Troyer, 
agreeing  with  said  Troyer,  in  consideration  of  said  pur- 
chase, to  secure  from  appellee  and  to  deliver  to  such  pur- 
chaser the  full  possession  of  said  premises  on  the  1st  day 
of  September,  1897,  and  until  said  possession  was  secured, 
said  appellee  should  continue  and  remain  the  tenant  of  ap- 
pellant; that  appellant  agreed  with  said  Troyer  that  he 
would  protect  said  premises  from  injury  and  would  indem- 
nify him  for  any  injury  sustained  after  said  sale.  The 
prayer  of  this  paragraph  is  that  a  temporary  restraining 
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order  be  issued,  restraining  appellee  from  committing 
further  waste  or  damage;  that  he  have  possession  of  said 
premises,  and  have  judgment  for  damages,  etc. 

The  third  paragraph  is  like  the  second,  except  it  does  not 
ask  for  injunctive  relief,  and  it  contains  the  additional 
averments  that  appellee  knew  when  said  lease  was  extended 
that  appellant  was  contemplating  a  sale  of  the  real  estate, 
and'  that  appellee  agreed  that  if  such  sale  was  made  he 
would  surrender  to  the  purchaser  the  possession  September 
1,  1897.  The  question  thus  presented  is:  Does  the  com- 
plaint show  any  right  of  action  in  appellant?  Appellant 
concedes  the  rule  to  be  that  if  a  landlord  conveys  real  estate 
in  the  possession  of  a  tenant,  and  such  conveyance  is  without 
any  reservation,  an  action  for  possession  must  be  brought 
in  the  name  of  the  grantee  or  owner.  This  is  evidently  the 
view  taken  by  the  Supreme  Court  in  transferring  the  case 
here,  for  if  the  relation  of  landlord  and  tenant  does  not  here 
exist  it  is  clear  that  this  court  is  without  jurisdiction.  This 
court  has  not  jurisdiction  in  possessory  actions  for  real 
estate  unless  the  relation  of  landlord  and  tenant  exists 
between  the  parties.  It  follows  from  this  that  the  Supreme 
Court  must  have  held  that  at  least  one  of  these  paragraphs 
of  complaint,  for  the  purposes  of  this  action,  showed  that 
the  relation  of  landlord  and  tenant  did  exist.  Otherwise, 
the  jurisdiction  was  in  that  court.  In  any  event,  the  stat- 
ute makes  a  transfer  by  either  court  to  the  other  final.  If 
appellant  is  the  real  party  in  interest,  as  shown  by  his  com- 
plaint, then  he  may  maintain  the  action;  for,  under  the 
statute,  an  action  can  only  be  prosecuted  by  the  real  party 
in  interest.    §251  Burns  1804. 

As  to  whether  appellant  can  maintain  the  action  under 
the  averments  of  the  complaint  depends  upon  the  construc- 
tion of  §§251, 1086  Bums  1894,  §§251,  1073  Horner  1897. 
Section  251,  supra,  is  as  follows:  "Every  action  must  be 
proeecuted  in  the  name  of  the  real  party  in  interest,"  etc. 
Section  1086  (1073),  supra,  reads  as  follows:     "Any  per- 
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son  having  a  right  to  recover  the  possession  of  real  estate, 
or  to  quiet  title  thereto  in  the  name  of  any  other  person  or 
persons,  shall  have  a  right  to  recover  possession  or  quiet 
title  in  his  own  name;  and  no  action  shall  be  defeated  or 
reversed  where  it  might  have  been  successfully  maintained 
by  the  plaintiff,  in  the  name  of  another,  to  inure  to  his 
benefit,''  etc. 

The  case  of  Chapman  v.  Jones,  149  Ind.  434,  is  decisive 
of  the  question  here  presented.  There  appellees  prosecuted 
an  action  to  quiet  title  to  real  estate.  The  complaint 
averred  that  they  had  conveyed  the  real  estate  to  certain 
persons,  naming  them;  that  their  grantees  had  also  con- 
veyed the  land  to  other  persons,  and  that  appellants  were 
claiming  some  right  or  interest  in  said  real  estate,  which 
they  asserted  was  paramount  to  the  title  conveyed  by  appel- 
lees. It  was  urged  by  appellees  that  where  an  action  of 
ejectment  is  brought,  the  defendant  may  notify  his  grantor, 
where  the  grant  was  by  warranty  deed,  to  come  in  and 
defend  the  title,  and,  upon  such  notice,  he  may  be  permitted 
to  defend,  and  that  when  such  notice  is  given,  whether  the 
grantor  defends  or  not,  the  judgment,  if  in  favor  of  plain- 
tiff, will  be  conclusive  upon  such  grantor  that  such  success- 
ful plaintiff's  title  was  paramount  to  such  grantor's  title. 
In  deciding  the  question,  the  court  said:  "Conceding, 
without  deciding,  that  such  is  the  law,  yet  it  would  not 
follow  that  such  grantor  by  warranty  deed  could  prosecute 
a  suit  against  one  who  might  seize  the  possession  of  the  land 
granted  by  him  to  another  by  warranty  deed,  for  the  pur- 
pose of  protecting  his  warranty,  or  for  any  other  purpose. 
To  permit  such  a  suit  to  be  maintained  would  violate  a 
fundamental  principle  of  our  code,  requiring  every  action  to 
be  prosecuted  in  the  name  of  the  real  party  in  interest. 
§251  Bums  1894,  §251  R.  S.  1881.  So  strong  is  this 
rule,  that  notwithstanding  §1086  Bums  1894,  §1073  R. 
S.  1881,  authorizing  any  person  having  a  right  to  recover 
the  possession  of  real  estate,  or  to  quiet  title  thereto,  in  the 
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name  of  another  person  or  persons,  to  prosecute  either 
action  in  his  own  name,  it  has  been  held  that  it  must  be 
construed  along  with  §251,  supra,  so  that,  under  the  two 
sections,  no  such  action  can  be  brought  in  any  other  than 
the  name  of  the  real  party  in  interest.  Peck  v.  Sims,  120 
Ind.  345.  Prior  to  the  enactment  of  §1086  (1073),  mpra, 
if  lands  were  conveyed  while  in  the  adverse  possession  of 
a  third  person,  a  suit  for  possession  could  be  prosecuted  in 
the  name  of  the  grantor  for  the  use  of  the  grantee.  Steeple 
V.  Doumingy  60  Ind.  478 ;  BurJc  v.  Andis,  98  Ind.  59,.  But 
that  can  no  longer  be  done,  imder  the  two  sections  of  the 
code.  The  action  now  must  be  brought  in  the  name  of  the 
real  party  in  interest,  under  the  operation  of  the  two  sec- 
tions," etc. 

The  case  of  Peck  v.  Sims,  supra,  is  also  in  point,  and  it 
was  there  held  that  one  who  has  conveyed  land  adversely 
occupied  by  another  can  not  maintain  an  action  in  his  own 
name  to  recover  possession  for  the  benefit  of.  his  grantee, 
and  that  such  action  must  be  brought  in  the  name  of  the 
grantee,  who  is  the  real  party  in  interest.  The  rule  an- 
nounced in  these  two  cases  is  certainly  a  sound  one.  If  the 
rule  were  otherwise,  the  party  in  possession  might  be  har- 
assed by  two  suits.  If  the  grantor  can  prosecute  the  action, 
and  should  be  defeated,  then  the  grantee  could  also  bring 
his>action  in  ejectment,  as  he  was  not  a  party  to  the  action 
of  his  grantor,  and  hence  would  not  be  bound  by  itt  The 
party  in  possession  would  thus  be  harassed  by  a  multiplicity 
of  suits. 

Each  paragraph  of  the  complaint  affirmatively  shows  that 
Troyer  was  to  have  possession  of  the  real  estate  conveyed 
September  1,  1897.  It  therefore  appears  that  he  was  the 
real  party  in  interest,  and,  under  the  statutes  and  the  author- 
ities cited,  was  the  only  person  authorized  to  prosecute  an 
action  against  appellant  for  possession.  The  court  cor- 
rectly sustained  the  demurrer  to  the  second  and  third  para- 
graphs of  complaint. 

Judgment  affirmed. 
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Q-EMMiLL  V.  Brown. 

[No.  2»556.    Filed  March  6,  1900.    Rehearing  denied  June  5,  1900.] 

Skduotion. —  Complaint. —  Promise  of  Marriage. — A  complaint  for 
seduction,  which  alleges  promise  of  marriage  as  one  of  the  means 
employed  by  defendant  to  accomplish  his  purpose,  is  not  bad  for 
failure  to  aver  that  defendant  failed  and  refused  to  keep  that 
promise,    p.  10. 

Baxe.— Complaint—Plaintiff's  Chastity,— In  an  action  for  seduction 
the  complaint  need  not  aver  the  former  chastity  of  plaintiff,   p.  10, 

Venue. — Number  of  Changes. — When  a  party  is  granted  one  change 
of  venue  from  the  county,  whether  it  is  perfected  or  not,  the  party 
who  asks  it  can  have  no  other  change,    p.  11. 

SKDacnoN. — Evidence.— Financial  Condition  of  Defendant. — In  an 
action  by  a  woman  for  her  own  seduction,  it  is  not  error  to  permit 
the  defendant  to  testify  as  to.  his  financial  condition,    p,  11, 

Tbial. — Deposition  cls  Evidence. — By  Whom  Bead. — Where  a  party 
who  took  a  deposition  offered  the  same  at  the  trial,  but  read  only 
the  examination  in  chief,  it  was  not  reversible  error  for  the  court  to 
permit  the  party  against  whom  the  deposition  was  taken  to  read  the 
cross-examination  and  re-cross-examination  thereof,  if  the  deposition 
was  read  in  consecutive  parts,  and  went  to  the  jury  as  a  whole. 
pp.  1£-U. 

Same. — Practice. — Admission  of  Deposition  Taken  in  Another  Cause 
Under  Alleged  Agreement. — Where,  on  the  trial  of  an  action,  a  party 
seeks  to  introduce  in  evidence  a  deposition  taken  in  another  cause, 
upon  an  alleged  agreement  that  the  deposition  should  be  so  used, 
and  the  question  as  to  whether  or  not  such  agreement  had  been 
made  is  submitted  by  means  of  affidavits  and  counter  affidavits,  the 
ruling  of  the  trial  court  thereon  will  not  be  reviewed  on  appeal, 
unless  it  appears  that  the  trial  court  abused  its  discretion,    p.  14. 

Seduction. — Evidence  of  Prior  Unchastity. — For  What  Purpose  Ad- 
missible.— In  an  action  by  a  woman  for  her  own  seduction,  evidence 
of  specific  acts  of  immorality  on  her  part,  prior  to  the  time  of  the 
alleged  seduction,  is  admissible  in  mitigation  of  damages,  and  as 
tending  to  show  that  she  was  not  seduced,    p.  16. 

Instruction. —Jtfay  Contain  More  Than  One  Proposition  of  Law. — 
An  instruction  is  not  bad  because  it  embraces  more  than  one  propo- 
sition of  law.    p.  16. 

Seduction. — Measure  of  Dafnages. — In  an  action  for  seduction  the 
plaintiff  may  recover  damages  for  her  anguish  of  mind  and  her 
pain  and  suffering  incident  to  the  birth  of  a  child,  the  fruit  of  such 
seduction,    p.  16. 
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SKDVCTiGS.-^When  Severed  AcU  of  Intereourse  ConstittUe  the  Elements 
ofOn€  Trr(m(;.— Where,  in  an  action  for  seduction^  succMsave  acts  of 
intercourse  are  shown  to  have  occurred  under  a  promise  of  marriage, 
and  bj  arts,  wiles,  persuasions  and  solicitations  on  the  part  of  the 
defendant,  the  several  acts  of  intercourse  may  be  regarded  as  con- 
stituting the  elements  of  one  wrong,    p.  17. 

iRSTRncTiONS. — AU  Construed  Together.—lt  the  instructions  given, 
all  taken  together,  state  the  law  correctly,  and  are  not  calculated 
to  mislead  the  jury,  the  judgment  will  not  be  reversed  on  appeal, 
though  one  or  more  of  the  instructions  standing  alone  do  not  cor- 
rectly state  the  law.    p.  18, 

From  the  Adams  Circuit  Court.      Affirmed, 

J.  J.  M.  LaFollette,  D.  T.  Taylor  and  0.  H.  Adair,  for 
appellant. 

E.  R.  Templer,  C.  G.  Ball,  J.  N.  Templer  and  W.  H. 
Williamson,  for  appellee^  • 

Wiley,  C.  J. — The  record  shows  that  the  original  plead- 
ings were  lost,  and  the  cause  proceeded  to  final  judgment 
upon  substituted  pleadings.  The  appellee  was  plaintiff, 
and  sued  appellant  to  recover  damages  for  her  seduction. 
Her  complaint  was  in  two  paragraphs,-  and  a  demurrer 
thereto  was  overruled.  Appellant  answered  by  general  de- 
nial. The  cause  was  tried  by  a  jury,  and  resulted  in  a 
general  verdict  for  appellee  for  $3,000.  Over  appellant's 
motion  for  a  new  trial,  judgment  was  rendered  on  the  ver- 
dict. The  overruling  of  the  demurrer  to  the  first  and  sec- 
ond paragraphs  of  complaint  and  the  overruling  of  the  mo- 
tion for  a  new  trial  are  assigned  as  errors. 

In  determining  the  sufficiency  ef  the  complaint,  a  general 
statement  of  its  allegations  will  not  be  out  of  place.  It  is 
charged  that  appellee  was  at  the  time  of  the  alleged  seduc- 
tion, and  still  is,  an  unmarried  female,  imder  the  age  of 
twenty-one  years;  that  in  March,  1891,  when  she  was  only 
fifteen  years  old,  at  the  solicitation  and  request  of  appellant, 
she  went  to  live  with  him  and  his  family ;  that  at  that  time 
he  was  a  widower,  and  still  is  an  unmarried  man ;  that  ap- 
pellant's family  consisted  of  himself  and  two  small  chil- 
dren ;  that  he  vms  over  fiif  ty  years  old,  was,  and  still  is  a  man 
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of  large  wealth  and  influence;  that  appellant  then  agreed 
with  appellee  that  she  would  live  with  him  and  his  family ; 
that  he  would  treat  her  as  one  of  his  o\^ti  children ;  that  she 
should  go  to  school  with  his  children,  and  that  he  wanted 
her  to  go  with  them  for  company ;  that  he  promised  her  and 
her  parents  to  be  kind  to  her  and  treat  her  right ;  that  it  was 
agreed  that  appellee  should  help  in  and  about  the  household 
work,  and  aid  in  looking  after  and  caring  for  appellant's 
children ;  that,  in  pursuance  to  said  arrangements,  she  did  go 
and  make  her  home  with  appellant,  and  so  remained  until 
1894;  that  from  March,  1891,  until  the  grievances  com- 
plained of,  appellant  did  treat  her  in  a  kind  and  affectionate 
manner ;  that  he  frequently  expressed  to  her  his  love  and  ad- 
miration; that  he  frequently  embraced  and  caressed  her; 
that  he  gave  to  her  valuable  gifts,  and  promised  to  marry  her. 
The  complaint  then  contains  the  following  averments :  "And 
the  plaintiff  avers  that,  by  reason  of  such  kind  and  affection- 
ate treatment  by  defendant  of  plaintiff,  and  on  account  of 
defendant's  declarations  of  love  arid  affection  for  plaintiff, 
and  of  his  presenting  her  with  gifts  and  presents,  and  on 
account  of  defendant's  promise  to  make  plaintiff  his  vnie, 
he,  the  said  defendant,  thereby  gained  the  plaintiff's  esteem, 
respect,  and  confidence ;  and  the  plaintiff  says  that  after  the 
defendant  had,  in  manner  and  form  above  pleaded,  gained 
the  plaintiff's  affections  and  confidences  that  the  said  de- 
fendant, with  wicked  and  unlawful  design  and  purpose  to 
betray  her  confidence  and  accomplish  her  ruin,  did,  on  or 
about  the  —  day  of  October,  1892,  at  the  defendant's  said 
home,  solicit  and  importune  plaintiff  to  sexual  intercourse 
with  him,  said  defendant,  and,  to  induce  her  to  submit 
to  his  embraces,  again  promised  to  make  her  his  wife, 
whereby,  and  by  reason  of  her  love  and  affection  for,  and 
her  confidence  in  him,  said  defendant,  she  was  induced  to 
and  did  have  sexual  intercourse  with  him  on  said  day." 
The  above  quotation  is  from  the  first  paragraph  of  the  com- 
plaint, and  in  connection  with  the  general  statement  which 
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precedes  it  is  all  that  need  be  quoted  or  stated  to  dispose  of 
the  objections  urged  to  it.  As  to  the  general  averments, 
the  second  paragraph  is  substantially  like  the  first,  but  con- 
tains the  following:  "And  the  plaintiff  avers  that  the  said 
defendant,  totally  disregarding  the  promises  and  agree- 
ments made  to  the  plaintiff  and  her  parents,  as  aforesaid, 
and  wickedly  intending  to  wrong,  injure,  debauch,  and 
seduce  plaintiff,  took  advantage  of  her  youth  and  inexperi- 
ence, of  her  position  as  a  member  of  his  family,  as  afore- 
said, and  of  his  experience  and  position,  and  with  the 
wicked  and  corrupt  intention  and  designs  aforesaid  the  said 
defendant  did,  for  the  purpose  of  gaining  the  confidence, 
love,  and  respect  of  plaintiff,  and  to  induce  her  to  subiiit 
to  his  embraces  and  have  sexual  intercourse  with  him  said 
defendant  did,  at  various  times,  and  from  time  to  time, 
express  his  love  and  affection  for  plaintiff,  and  did  embrace 
and  caress  plaintiff,  and  plaintiff  says  defendant  made  her 
many  valuable  presents  and  was  kind  and  considerate 
toward  plaintiff,  and  would  and  did  take  plaintiff  riding, 
and  said  to  plaintiff  at  various  times  that  he  thought  she 
would  make  him  a  nice  wife,  that  he  loved  her,  and  at  divers 
times  asked  plaintiff  if  she  thought  he  was  too  old  for  her, 
and  if  she  loved  him,  and  asked  plaintiff  if  she  thought 
she  could  live  happily  with  him ;  whereby  and  by  reason  of 
which  the  plaintiff  says  that  the  said  defendant,  by  the 
means  of  the  said  several  promises,  and  his  said  expressions 
of  love  and  affection  for  plaintiff,  and  by  reason  of  the  said 
uniform  kind  and  affectionate  treatment  by  defendant  of 
plaintiff,  the  defendant  did  thereby  gain  her  confidence  and 
affections ;  and  the  plaintiff  says  that  said  defendant,  having 
thus  gained  the  plaintiff's  confidence  and  esteem,  did  on  or 
about  the  —  day  of  October,  1892,  at  the  said  home  of 
defendant,  at  said  county  and  State,  solicit  and  importime 
her  to  sexual  intercourse  with  him;  and,  to  induce  her  to 
submit  to  his  embraces,  defendant  told  her  that  she  ought 
to  submit  to  him,  that  there  would  be  no  wrong  in  her  doing 
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80,  that  he  would  protect  her,  and  he  promised  to  make  her 
his  wife;  whereby,  and  by  reason  of  her  youth  and  inex- 
perience, and  by  reason  of  her  affection  for  him,  and  by 
reason  of  her  confidence  in  defendant,  she  was  induced  to 
and  did  have  sexual  intercourse  with  him  on  said  day,  and 
at  various  times  thereafter." 

The  first  objection  urged  to  the  complaint  is  that  it  does 
not  aver  a  failure  or  refusal  of  appellant  to  keep  and  per- 
form his  alleged  promise  to  marry  appellee.  Counsel  urge 
that  it  is  the  theory  of  each  paragraph  of  the  complaint 
that  the  alleged  seduction  was  brought  about  by  appellant's 
promise  to  marry  appellee,  and  that  the  complaint,  omitting 
to  charge  that  he  failed  and  refused  to  keep  that  promise, 
makes  it  bad.  If  this  were  an  action  for  a  breach  of  a 
marriage  contract,  such  averment  would  be  necessary.  From 
the  allegations  of  the  complaint  which  we  have  just  quoted, 
it  is  evident  that  it  does  not  proceed  alone  upon  the  theory 
that  the  seduction  was  brought  about  by  the  promise  of 
marriage,  but  merely  as  one  of  the  elements  or  means  em- 
ployed by  appellant  to  accomplish  appellee's  seduction.  But 
a  promise  of  marriage  is  not  a  necessary  element  in  seduc- 
tion. In  Ireland  Y.Emmerson,  93  Ind.  1,  the  court  said: 
"A  promise  of  marriage  is  one  of  the  means  often  resorted 
to  by  the  seducer  to  accomplish  his  purposes;  but  such 
promise  is  by  no  means  a  necessary  element  in  seduction. 
That  is,  seduction  may  be  accomplished  without  any  prom- 
ise of  marriage." 

The  next  objection  to  the  complaint  is  that  the  first  para- 
graph is  insufficient  because  it  does  not  aver  that  at  and 
before  the  seduction  appellee  was  a  chaste  and  virtuous 
woman.  Such  allegation  is  unnecessary.  To  maintain  her 
action  it  was  unnecessary  for  appellee  to  prove  her  chastity, 
for  the  presumption  of  the  law  is  in  favor  of  a  woman's 
chastity.  Robinson  v.  Powers,  129  Ind.  480.  It  being  un- 
necessary to  prove  it,  it  was  unnecessary  to  aver  it,  for  a 
plaintiff  is  not  required  to  aver  more  than  is  necessary  to 
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prove.  This  disposes  of  all  objections  urged  to  the  com- 
plaint. 

The  motion  for  a  new  trial  contained  thirty-six  reasons^ 
and  we  will  consider  them  in  the  order  in  which  counsel 
have  discussed  them.  (1)  That  the  court  erred  in  over- 
ruling appellant's  motion  for  a  change  of  venue  from  the 
county.  This  cause  originated  in  Jay  county.  Appellant 
appeared  to  the  action,  and  moved,  on  aflSidavit,  for  a 
change  of  venue  from  the  county.  His  motion  was  sus- 
tained, and  the  venue  was  ordered  changed  to  the  Adams 
Circuit  Court,  and  he  was  given  fifteen  days  in  which  to  pay 
costs  and  perfect  change.  He  permitted  the  time  to  lapse 
without  perfecting  his  change  of  venue,  and  the  court  after- 
wards taxed  all  costs  up  to  that  date,  to  him.  Section  417 
Bums  1894,  provides  that  "only  one  change  of  venue  shall 
be  granted  to  the  same  party  from  the  county,"  etc.  This 
statute  has  often  been  construed,  and  the  rule  deduced  from 
I  he  unbroken  line  of  authorities  is  that  when  one  change  is 
allowed  or  granted,  whether  it  is  perfected  or  not,  the  party 
who  asked  it  can  have  no  other  change.  The  making  of  the 
order  ends  his  right.  He  has  then  had  the  one  change  of 
venue  allowed  him,  whether  he  avails  himself  of  it  or  not. 
When  a  party  applies  to  a  court  for  a  change  of  venue,  it 
must  be  presumed  that  the  application  is  made  in  good 
faith,  and  not  for  delay,  but  because  the  party  asking  it 
really  believes  he  can  have  a  fairer  trial  elsewhere.  Michi- 
gan, etc,  Ins.  Co.  v.  Naugle,  130  Ind.  79 ;  Musselman  v. 
Pierce,  40  Ind.  120 ;  Mershon  v.  State,  44  Ind.  598 ;  Shriver 
V.  Boweuj  57  Ind.  266 ;  Musselman  v.  Pratt,  44  Ind.  126 ; 
Hutts  V.  Hutts,  62  Ind.  240;  Indianapolis,  etc.,  B.  Co.  v. 
Smythe,  45  Ind.  322. 

(2)  That  the  court  erred  in  permitting  appellant  to 
answer  the  following  question,  while  testifying  for  appellee, 
viz.:  ^TEIow  much  land  do  you  own,  Mr.  Gemmill,  in  the 
farm  on  which  you  live,"  etc.  In  cases  of  this  character 
it  is  proper  to  inquire  as  to  the  financial  condition  of  the 
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defendant,  and  this  question  was  directed  to  that  fact.  Such 
financial  condition  is  a  matter  pertinent  to  the  issue,  which 
the  jury  may  consider  in  awarding  damages,  if  they  find 
for  the  plaintiff.  In  Shewalter  v.  Bergman,  123  Ind.  155, 
the  court,  by  Elliott,  J.,  on  page  159,  said:  "In  an  action 
by  a  woman  for  her  own  seduction,  it  is  proper  to  give 
evidence  of  the  financial  standing  of  the  defendant,"  citing 
Wilson  V.  Shepler,  86  Ind.  275 ;  Clem  v.  Holmes,  33  Gratt 
722 ;  Bennett  v.  Beam,  42  Mich.  346,  4  K  W.  8,  36  Am. 
Rep.  442,  and  note.  Again,  in  White  v.  Gregory,  126  Ind. 
95,  the  court  said:  "Evidence  of  the  pecuniary  condition 
of  the  appellant  [who  was  the  defendant  below]  was  ad- 
mitted, and  this  is  complained  of.  The  authorities  are  not 
uniform  upon  the  subject  of  the  admissibility  of  such  evi- 
dence,, but  the  rule  as  settled  in  this  State  allows  of  its  re- 
ception. The  ground  upon  which  such  evidence  is  received 
is,  that  actions  for  seduction  are  given  not  only  as  a  means 
of  compensating  the  injured  party  but  for  the  punishment 
of  the  seducer  as  well,  and  that  what  might  be  an  adequate 
punishment  to  one  person  might  be  no  punishment  to  an- 
other of  great  wealth.  Besides^  the  pecuniary  circum- 
stances and  situation  of  the  seducer  may  have  contributed 
largely  with  other  artifices,  persuasions,  promises  and  pro- 
fessions employed,  to  accomplish  the  ruin  of  his  victim." 
See,  also,  Lavery  x.Crooke,  52  Wis.  612,  9  N.  W.  599,  38 
Am.  Rep.  768 ;  Orable  v.  Margrave,  3  Scam.  372,  38  Am. 
Dec.  88;  White  v.  Murtland,  71  111.  250;  Rea  v.  Tucker, 
51  111.  110,  99  Am.  Dec.  539. 

(3)  The  question  presented  by  the  third  reason  for  a 
new  trial  relates  to  the  same  subject-matter  as  the  one  we 
have  just  disposed  of,  and  need  not  be  further  noticed. 

The  fourth  to  thirty-first  reasons  for  a  new  trial,  except 
the  eighteenth  and  twenty-eighth,  question  the  ruling  of  the 
court  in  admitting,  and  refusing  to  admit,  and  in  refusing 
to  strike  out  certain  specified  evidence.  Counsel  for  appel- 
lant have  taken  forty-three  pages  of  their  very  lengthy 
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brief  to  discuss  these  several  questions,  and  to  attempt  to 
take  them  up  seriatim  and  dispose  of  them  in  the  order  in 
which  they  are  discussed  would  extend  this  opinion  to  an 
unreasonable  length,  without  corresponding  fruitful  bene- 
fits. We  have,  however,  examined  every  question  there  pre- 
sented, which  runs  through  a  record  of  over  1,000  pages, 
and  we  are  unable  to  reach  the  conclusion  that  in  the  admis- 
sion and  rejection  of  any  of  the  evidence  complained  of  the 
court  committed  any  reversible  error.  Appellant  took  the 
deposition  of  one  Jennie  Walker,  which  was  offered  and 
read  in  evidence.  At  the  taking  of  the  deposition,  the  ap- 
pellee appeared  by  counsel  ajid  cross-examined  and  re- 
cross-examined  the  witness.  The  appellant's  counsel  of- 
fered the  deposition  at  the  trial,  and  read  the  examination 
in  chief.  Thereupon  counsel  for  appellee  demanded  thQ 
right  to  read  the  cross  and  re-cross-examination,  to  which 
appellant  objected,  and  the  objection  being  overruled,  coun- 
sel for  appellee  read  to  the  jury  the  cross  and  re-cross-exam- 
ination. This  action  of  the  court  is  assigned  as  the 
eighteenth  reason  for  a  new  trial.  Appellant  argues  that  as 
it  was  his  deposition  he  had  the  right  to  read  all  of  it,  and 
hence  it  was  error  to  permit  appellee  to  read  the  cross  and 
re-cross-examination.  In  support  of  this  argument,  our 
attention  is  called  to  the  case  of  Scott  v.  Indianapolis  Wagon 
Works,  45  Ind.  75,  upon  which  appellant  relies.  In  that 
case  plaintiff  took  the  deposition  or  examination  of  the 
defendant,  under  the  statute.  Upon  the  trial,  the  plaintiff 
(appellee),  over  the  objection  of  defendant  (appellant),  was 
permitted  to  read  the  examination  in  chief,  without  read- 
ing the  cross-examination,  and  it  was  stated  by  counsel  at 
the  time  that  the  defendants  might  read  the  cross-examina- 
tion when  they  came  to  introduce  their  evidence.  The  court 
said  this  was  not  a  proper  practice,  but  as  the  record  showed 
that  all  that  part  of  the  deposition  which  the  plaintiff  did 
not  read  was  read  by  the  defendants  when  they  came  to 
adduce  their  evidence,  there  was  no  substantial  error  with 
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reference  to  the  reading  of  the  deposition.  In  the  /case  we 
are  considering,  it  appears  from  the  record  that  the  entire 
deposition  of  Jennie  Walker  was  read  in  consecutive  parts, 
and  that  It  all  went  to  the  jury  as  a  whole.  While  it  may 
be  the  better  practice  for  the  party  offering  a  deposition  to 
read  the  whole,  yet  we  are  not  prepared  to  say  that  it  is  error 
for  it  to  be  read  as  it  was  in  this  case.  Courts  of  last  resort 
do  not  reverse  causes  for  irregularities,  unless  such  irregu- 
larities amount  to  errors  which  have  prejudiced  the  rights 
of  the  complaining  party.  As  all  the  deposition  was  read  to 
the  jury,  and  read  in  consecutive  parts,  we  are  clear  that  the 
irregularity  complained  of  did  not  rise  to  the  magnitude  of 
an  error,  for  which  the  judgment  should  be  reversed. 

At  the  time  this  action  was  pending  in  the  Jay  Circuit 
Court,  there  was  also  another  action  by  appellee  against  ap- 
pellant for  a  breach  of  an  alleged  marriage  contract.  In  the 
latter  action,  appellant  took  the  deposition  of  one  Joseph 
Gemmill,  and  upon  the  trial  of  this  case  offered  to  read  in 
evidence  a  copy  of  that  deposition,  to  which  appellee  ob-' 
jected,  and  the  objection  was  sustained.  This  action  of  the 
court  is  challenged  by  the  twenty-eighth  reason  for  a  new 
trial.  The  offer  to  read  such  copy  was  based  upon  an  al- 
leged agreement  between  the  attorneys  to  that  effect.  As 
to  whether  there  was  such  agreement  must  be  determined 
from  the  aflBdavits  pro  and  con.  This  question  was  pre- 
sented to  the  trial  court  upon  such  affidavits ;  and  from  them 
the  court  could  have,  and,  doubtless  did  arrive  at  the  con- 
clusion that  there  was  no  such  agreement.  The  court  hav- 
ing passed  upon  the  question,  we  could  not  disturb  its 
ruling,  unless  we  could  say  that  it  abused  its  discretion,  and 
this  we  can  not  do. 

The  thirty-second,  thirty-third,  thirty-fourth,  and  thirty- 
fifth  reasons  for  a  new  trial  call  in  review  the  action  of  the 
court  in  giving,  in  refusing  to  give,  and  in  modifying,  and 
giving  as  modified,  certain  instructions.  Before  the  begin- 
ning of  the  argument,  counsel  for  appellee  requested  all 
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instructions  to  be  given  in  writing,  and  tendered  a  series  of 
instructions,  numbered  consecutively  from  one  to  thirty-one, 
and  asked  that  they  be  given.  Of  these  the  court  gave  all 
but  the  fifth,  eighth,  ninth,  and  thirty-first.  To  the  giving 
of  the  other  instructions  tendered  by  the  appellee,  the  ap- 
pellant excepted,  and  has  brought  the  instructions,  together 
with  the  exceptions  noted  thereon  and  signed  by  the  judge, 
into  the  record  by  a  bill  of  exceptions.  Counsel  have  dis- 
cussed at  great  length  their  objections  to  these  several 
instructions,  and,  to  follow  that  discussion  and  give  the  sub- 
stance of  the  instructions,  which  we  would  have  to  do  to 
present  and  discuss  them  intelligently,  would  extend  this 
opinion  to  an  unreasonable  length.  The  first,  second,  third, 
fourth,  sixth,  seventh,  tenth,  eleventh,  and  twelfth  of  these 
instructions  are  confined  to  explaining  to  the  jury  that 
they  are  the  judges  of  the  credibility  of  the  witnesses; 
how  they  may  determine  such  credibility ;  that  they  are  to 
determine  the  weight  of  the  evidence,  and  how  to  determine 
it ;  and  how  the  preponderance  of  the  evidence  may  be  deter- 
mined. We  are  unable  to  see  any  objection  to  the  instruc- 
tions indicated,  and  the  criticisms  upon  them  are  not  well 
grounded.  In  not  a  single  instance  did  the  court  invade 
the  province  of  the  jury.  The  thirteenth,  fourteenth,  fif- 
teenth, and  twenty-fourth  instructions  directed  the  minds 
of  the  jurors  to  the  question  of  damages  in  case  they  should 
find  for  the  appellee,  and  fully  covered  the  law  applicable 
thereto,  as  to  the  measure  of  damages.  Counsel  for  appel- 
lant have  not  cited  a  single  authority  to  support  their  argu- 
ment, and  a  careful  examination  of  the  instructions  leads  us 
to  the  conclusion  that  they  fairly  and  fully  state  the  law  gov- 
erning the  question  of  damages  in  cases  of  this  character.  By 
the  sixteenth,  seventeenth,  eighteenth,  twenty-first,  and  twen- 
ty-third instructions,  the  court  told  the  jury  what  acts  would 
constitute  seduction,  within  the  meaning  of  the  law,  and 
they  fully  covered  the  subject.  The  instructions  upon  this 
subject  are  particularly  clear,  direct,  concise,  and  to  the 
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point.  In  the  nineteenth,  twentieth,  and  twenty-fifth  in- 
structions, the  court  told  the  jury  that  the  law  presumed 
that  appellee  was  a  virtuous  woman  up  to  the  time  of  the 
acts  complained  of,  and  that  evidence  of  specific  acts  of 
immorality,  if  any,  prior  to  that  time  could  only  be  con- 
sidered by  them  for  two  purposes,  if  they  found  that  appel- 
lant seduced  her,  to  wit:  (1)  In  mitigation  of  damages, 
and  (2)  as  tending  to  show  she  was  not  seduced  as  alleged. 
That  a  person  of  previous  unchaste  character  may  recover 
damages  for  her  own  seduction,  and  that  her  character  be- 
fore seduction  may  be  shown  in  mitigation  of  damages  seems 
to  be  well  settled.  Smith  v.  Milhum,  17  Iowa  30;  Boh- 
inson  v.  Powers,  129  Ind.  480.  The  law  presumes  in  favor 
of  a  woman's  chastity.  Robinson  v.  Powers,  supra;  State 
V.  McClintic,  73  Iowa  663,  35  N.  W.  696. 

In  the  twenty-sixth  instruction,  the  court  told  the  jury 
that  if  they  found  that  previous  to  the  alleged  seduction 
appellee  had  sexual  intercourse  with  another  man  or  men 
and  thereafter  reformed  and  resolved  to  lead  a  virtuous  life, 
and  was  of  good  repute,  etc.,  and  that  if  appellant  did 
thereafter  seduce  her,  and  as  the  fruit  of  that  seduction  she 
was  begotten  with  child,  then  their  verdict  should  be  for 
the  appellee,  and  they  should  award  her  such  damages  as 
would  fully  compensate  her  for  her  loss  of  reputation,  for 
the  pain  and  suffering  of  body,  and  anguish  of  mind,  caused 
by  the  seduction,  and  the  begetting  and  birth  of  the  child. 
While  more  than  one  proposition  of  law  is  embraced  in  this 
instruction,  it  is  not  bad  for  that  reason.  That  a  woman 
may  stray  from  the  paths  of  virtue,  and  subsequently  re- 
form, and  thereafter  lead  a  virtuous  life,  there  is  no  doubt. 
While  in  this  condition,  she  may  also  be  seduced,  and  as  a 
result  of  such  seduction  recover  such  compensatory  dam- 
ages as  she  may  suffer.  As  a  part  of  the  measure  of 
such  damages,  she  may  recover  for  her  anguish  of  mind  and 
her  pain  and  suffering  incident  to  bearing  and  giving  birth 
to  a  child,  the  fruit  of  such  seduction.    These  propositions 
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are  amply  sustained  by  the  authorities.  Robinson  v.  Powers, 
129  Ind.  480 ;  Patterson  v.  Hayden,  17  Ore.  238,  3  L.  E. 
A.  529,  11  Am.  St.  822 ;  Stoudt  v.  Shepherd,  73  Mich.  588, 
41  N.  W.  696 ;  Smith  v.  Milhum,  17  Iowa  30 ;  Weaver  v. 
Bachert,  2  Pa.  St.  80,  44  Am.  Dec.  159,  note  171;  McOoy 
V.  Trucks,  121  Ind.  292;  Gunder  v.  Tihhits,l^Z  Ind.  591. 

There  is  evidence  in  the  record  from  which  the  jury 
could  find  that  appellant,  by  means  of  a  promise  of  mar- 
riage, by  his  arts,  wiles,  persuasions,  and  solicitations,  in- 
duced appellee  to  have  sexual  intercourse  and  that  sub- 
sequent to  the  first  act  of  intercourse,  by  the  same  in- 
ducements, the  act  was  repeated  several  times.  In  the 
twenty-seventh  instruction  the  jury  were  told  that  if  they 
found  such  acts  to  have  taken  place  in  the  manner  alleged, 
that  they  might  regard  said  several  acts  of  intercourse  as 
constituting  elements  of  one  wrong.  This  instruction  is  in 
line  with  the  authorities,  and  it  correctly  stated  the  law. 
Raymond  v.  Saucer,  84  Ind.  3 ;  Gunder  v.  Tibbits,  supra. 
In  the  latter  case  many  authorities  are  collected  and  cited 
upon  this  question,  and  we  refer  to  them  without  comment. 

Any  question  as  to  the  twenty-eighth,  twenty-ninth,  and 
thirtieth  instructions  is  waived  by  appellant  by  the  failure 
of  counsel  to  discuss  them.  The  record  shows  that  the  court 
refused  to  give  the  thirty-first  instruction  tendered  by  ap- 
pellee. Why  coimsel  discuss  it,  and  complain  that  it  was 
error  to  give  it,  we  are  not  advised.  The  record  speaks 
absolute  verity,  and  as  it  shows  that  the  instruction  was  not 
given,  we  cannot  consider  it  as  having  been  given.  The 
appellant  tendered  and  asked  to  be  given  to  the  jury  twenty- 
three  instructions.  Of  these  the  court  gave  tlie  first,  second, 
third,  fourth,  fifth,  sixth,  thirteenth,  fourteenth,  and  fif- 
teenth, and  refused  to  give  the  seventh,  eighth,  eleventh, 
twelfth,  sixteenth,  seventeenth,  eighteenth,  nineteenth, 
twentieth,  twenty-first,  and  twenty-second,  and  gave  as  mod- 
ified the  ninth  and  tenth. 

* 
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The  thirty-third  reason  assigned  for  a  new  trial  was  that 
the  court  erred  in  refusing  to  give  the  instructions  above 
indicated  as  tendered  by  appellant.  We  are  satisfied  that 
there  was  no  error  in  this  refusal.  Without  being  specific, 
it  is  sufiicient  to  say  that  some  of  the  instructions  refused 
had  been  substantially  covered  by  other  instructions,  and, 
while  they  may  have  stated  the  law  correctly,  it  was  not 
error  to  refjise  them.  Hamilton  v.  Hanneman,  20  Ind. 
App.  16;  Siberry  v.  State,  149  Ind.  684;  Dale  v.  Jones, 
15  Ind.  App.  420;  Eureka,  etc,  Co.  v.  Bridgewater,  13 
Ind.  App.  333 ;  Lake  Shore,  etc.,  K.  Co.  v.  Anthony,  12  Ind. 
App.  126. 

The  other  instructions  refused  were  properly  refused, 
because  they  did  not  correctly  state  the  law  applicable  to 
the  facts.  The  modification  of  instruction  number  ten,  as 
tendered  by  appellant,  and  giving  it  as  modified,  does  not 
present  any  question,  as  the  record  does  not  show  the  modi- 
fication, and  appellant's  counsel  admit  this.  This  disposes 
of  all  questions  arising  under  the  instructions  that  have  been 
discussed,  (^'onstruing  the  instructions  as  a  whole,  we  are 
of  the  opinion  that  they  correctly  state  the  law  applicable  to 
the  pleadings  and  the  evidence,  and  while  we  might  not  be 
able  to  approve  one  or  more  of  them,  standing  alone,  yet  it 
is  apparent  that  the  jury  was  not  in  any  sense  misled.  In 
such  case,  even  if  one  or  more  of  the  instructions  standing 
alone  did  not  correctly  state  the  law,  it  is  not  cause  for  re- 
versal. Shields  V.  State,  149  Ind.  395 ;  Todd  v.  'Banner, 
17  Ind.  App.  368;  Archibald  v.  Harvey ,  23  Ind.  App.  30; 
Lofland  v.  Goben,  16  Ind.  App.  67 ;  Masons,  etc.,  Assn.  v. 
Brockman,  20  Ind.  App.  206. 

The  thirty-fifth  and  thirty-sixth  reasons  for  a  new  trial 
are,  (a)  that  the  verdict  is  not  sustained  by  sufiicient  evi- 
dence, and  (b)  that  the  verdict  is  contrary  to  law.  These 
two  reasons  present  substantially  the  same  question,  and 
both  depend  on  the  evidence.  There  is  an  abundance  of  evi- 
dence to  support  every  material  averment  of  the  complaint, 


MAT  TERM,  1900— Vol.  25.  19 

Peterson  v.  Stniby. 

and  hence  the  evidence  is  sufficient  to  sustain  the  verdict, 
as  we  have  held  that  the  facts  pleaded  constitute  a  cause  of 
action.  Upon  some  questions  there  is  a  conflict  in  the  evi- 
dence, but  this  court,  in  such  case,  does  not  vs^eigh  the  evi- 
dence. There  being  evidence  to  support  the  verdict  and 
judgment,  we  are  boimd  by  the  conclusion  reached  by  the 
trial  court  in  rendering  judgment  thereon.  We  refrain 
from  citing  authorities  in  support  of  this  familiar  rule. 

We  do  not  find  any  reversible  error  in  the  record.    Judg- 
ment affirmed. 


Peterson  et  al.  v.  Struby. 

[No.  8,044.    Filed  March  18,  1900.    Rehearing  denied  June  5.  1900.] 

ATTOftNBY  AND  CLIENT. — Lien  for  Feei, — Judgments, — Attorneys  at 
law  successftillj  prosecuted  an  action  for  their  client,  and  filed  a 
lien  on  the  judgment  for  their  stipulated  fee.  and,  thereafter,  the 
client,  without  the  knowledge  or  consent  of  the  attorneys,  assigned 
the  judgment  to  a  third  party  without  consideration ;  later,  the  as- 
signee of  the  judgment,  without  the  knowledge  or  consent  of  the 
attorneys,  and  without  consideration,  satisfied  the  judgment  of 
record.  Held,  tliat  the  lien  was  in  no  way  affected  by  the  transac- 
tion, and  that  the  assignee  did  not  become  personally  liable  to  the 
attorneys,    pp.  21-25. 

Appeal. — Assignment  of  Errors. — An  assignment  of  errors,  that  '*  the 
court  erred  in  its  special  findings  thirteen,  fifteen,  and  sixteen,  and 
also  in  overruling  appellants'motion  to  strike  out  said  findings," 
does  not  present  any  question  on  appeal    p.  25. 

Same. — Record. — Bill  of  Exceptions. — The  record  must  affirmatively 
show  that  a  bill  of  exceptions  was  filed  in  the  clerk's  office;  the 
stencil  file  mark  of  the  clerk  indorsed  thereon  is  not  sufficient. 
pp.  26,  27. 

Sams. — Inconsistent  Special  Findings. — New  Tried. — That  certain 
special  findings  are  inconsistent  with  other  findings  is  not  a  reason 
for  a  new  trial    p.  98, 

From  the  Adams  Circuit  Court.     Affirmed, 

B.  K.  Elliott,  W.  F,  Elliott,  F,  L.  Littleton,  B.  S.  Peter- 
son and  B,  K,  Erwin,  for  appellants. 

/.  T,  France  and  C,  0.  France,  for  appellee. 

Wiley,  C.  J. — Appellants  are  partners,  engaged  in  the 
practice  of  law.    They  sued  appellee  to  recover  for  services 
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as  attorneys  in  prosecuting  to  a  successful  termination  an 
action  for  damages  in  favor  of  Eli  W.  Middleton  against 
Jolm  O.  Middleton,  in  the  Adams  Circuit  Court,  and  bot- 
.tomed  their  action  upon  the  following  facts,  as  stated  in 
their  complaint:  That  they  entered  into  a  contract  with 
Eli  W.  Middleton  to  prosecute  the  action  against  John  O. 
Middleton,  and  for  their  services  they  were  to  receive  and 
have  a  sum  equal  to  ten  per  cent,  of  the  amount  recovered ; 
that,  in  pursuance  to  said  agreement,  they  did  prosecute  said 
action  to  a  final  termination,  and  recovered  a  judgment  in 
favor  of  their  client  for  $10,000 ;  that  appellee  at  the  time, 
or  shortly  thereafter,  had  full  knowledge  of  all  of  said  facts ; 
that,  by  an  agreement  between  appellants  and  their  client, 
they  were  to  take  a  lien  upon  said  judgment  for  the  amount 
of  their  fee;  that,  in  pursuance  to  said  agreement,  they 
did  file  such  lien,  and  in  all  things  complied  with  the  statute 
in  such  case  made  and  provided ;  that  long  after  the  rendi- 
tion of  said  judgment  and  the  filing  of  said  lien,  the  said 
Eli  sold,  assigned,  and  transferred  said  judgment,  upon  the 
record,  to  appellee ;  that  appellee  took  an  assignment  of  said 
judgment  with  knowledge  of  said  lien ;  that  after  the  assign- 
ment of  said  judgment  the  appellee  received  full  payment 
thereof,  including  the  amount  due  appellants  as  attorneys' 
fees,  and  that  such  payment  was  made  without  the  knowl- 
edge or  consent  of  appellants ;  that  at  the  time  of  said  judg- 
ment, and  ever  since,  the  said  John  O.  has  been  and  still  is 
insolvent.  It  is  also  averred  that  when  said  judgment  was 
assigned  the  said  Eli  was,  and  still  is,  insolvent.  It  is  then 
averred  that  appellee  refused  to  pay  said  attorneys'  fees, 
though  a  demand  and  a  request  therefor  had  been  made,  and 
that  said  sum  is  still  due.  Copies  of  the  lien  and  also  of 
the  assignment  are  filed  as  exhibits. 

The  above  averments  are  taken  from  the  first  paragraph 
of  complaint.  The  second  paragraph  is  like  the  first,  with 
these  additions:  That  when  said  assignment  was  made  it 
was  agreed  and  understood  between  Eli  and  appellee  that 
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appellee  should  assume  and  pay  appellants'  lien,  and  that 
after  said  assignment  appellee  released  said  judgment  on 
the  margin  of  the  record,  said  release  being  in  the  follow- 
ing words:  "I  hereby  release  all  right,  title,  and  interest 
I  may  have  in  the  annexed  judgment  against  John  O.  Mid- 
dleton,  in  favor  of  Eli  W.  Middleton,  and  assigned  to  me 
by  Eli  W.  Middleton  on  the  11th  day  of  September,  1895. 
Witness  my  hand  this  17th  day  of  July,  1j897,  and  said 
judgment  is  fully  satisfied  so  far  as  I  am  concerned. 
[Signed]  Jane  Struby/' 

The  issue  was  joined  by  an  answer  in  denial,  trial  by  the 
court,  and  at  request  of  appellee  the  court  made  a  special 
finding  of  facts,  and  stated  conclusions  of  law  thereon.  The 
conclusions  of  law  were  favorable  to  appellee,  to  which 
conclusions  appellants  excepted.  The  appellants'  motion 
for  a  new  trial  was  overruled. 

The  only  assignment  of  error  that  presents,  any  question 
for  review  is  the  second,  which  challenges  the  conclusions 
of  law.  The  correctness  of  the  conclusions  of  law  depends 
upon  the  facts  found.  By  the  facts  found  it  appears  that 
appellants  were  employed  by  Eli  W.  Middleton  to  prosecute 
an  action  for  damages  against  John  O.  Middleton,  upon  an 
agreement  that  they  were  to  receive  for  their  services  a  sum 
equal  to  ten  per  cent,  of  the  amount  recovered;  that  they 
did  recover  a  judgment  for  $10,000 ;  that,  following  the  ren- 
dition of  said  judgment,  appellants  filed  a  lien  thereon  upon 
the  margin  of  the  record  for  $1,000;  that  said  judgment 
was  rendered  November  12,  1891;  that  on  the  11th  day  of 
September,  1895,  in  the  absence  of  appellants,  Eli  W.  Mid- 
dleton assigned  said  judgment  to  appellee,  said  assignment 
being  made  upon  the  margin  of  the  record,  where  it  was 
entered ;  that  the  said  Eli  assigned  said  judgment  to  appel- 
lee, in  order  that  the  same  might  be  charged  against  the  said 
John  O.  Middleton  in  the  distribution  of  her  estate;  that 
appellee  was  the  mother  of  both  Eli  and  John  Middleton 
and  of  two  daughters;  that  on  June  17,  1897,  without  the 
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knowledge  or  consent  of  appellants,  appellee  released  her  in- 
terest in  said  judgment  in  the  language  above  set  out ;  that 
no  part  of  said  judgment  was  ever  paid  to  the  said  Eli  or 
appellee,  nor  did  the  appellee  ever  receive  anything  of  value 
thereon,  or  for  the  satisfaction  thereof ;  that  no  part  of  said 
judgment  or  lien  was  ever  paid  to  appellants,  and  that  the 
same  remains  wholly  unpaid;  that  appellee  never  agreed 
with  appellants,  or  any  one  else,  to  pay  a  part  of  appellants' 
said  lien ;  that,  before  the  commencement  of  this  action,  the 
appellants  demanded  payment  of  said  lien  from  appellee, 
and  that  there  is  due  them  $1,490.73.  The  conclusions  of 
law  as  stated  by  the  court  are  as  follows:  (1)  "That  the 
defendant  is  not  indebted  to  the  plaintiffs."  (2)  "That 
the  plaintiffs  take  nothing  by  their  suit." 

The  record  shows  that  the  lien  of  appellants  upon  the 
judgment  obtained  by  them  for  their  client  was  taken  in 
pursuance  to 'the  provisions  of  the  statute.  §7238  Bums 
1894,  §5276  Ilomer  1897.  No  question  is  raised  as  to  its 
validity.  The  judgment  was  rendered  November  12,  1891, 
and  on  September  11,  1895,  the  judgment  plaintiff  assigned 
the  judgment  to  appellee.  The  assignment  was  in  con- 
formity to  the  provisions  of  §612  Burns  1894,  §603  Ilomer 
1897,  providing  for  the  assignment  of  judgments.  July  17, 
1897,  appellee,  as  the  assignee  of  the  judgment  plaintiff, 
released  the  judgment  of  record  so  far  as  her.  interest  therein 
was  concerned.  This  assignment  and  release  of  the  judg- 
ment were  without  the  knowledge  or  consent  of  the  appel- 
lants. The  court  found  as  a  fact  that  appellee  did  not 
receive  any  money  upon  the  judgment,  nor  did  she  receive 
anything  for  entering  the  release.  We  have  no  doubt  but 
what  an  assignee  of  a  judgment,  where  such  assignment  is 
shown  of  record,  may  enter  satisfaction  of  it,  and  the  ques- 
tion which  IS  of  controlling  influence  here  is,  under  the 
facts  found, — does  such  release  destroy  the  lien  of  appel- 
lants ?  If  it  does,  they  might  properly  proceed  against  ap- 
pellee ;  but  if  it  does  not,  then  they  have  no  right  of  action 
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against  her.  The  lien  attaches  to  the  judgment,  and  it  also 
attaches  to  the  proceeds  of  the  judgment.  But  in  this  in- 
stance there  were  no  proceeds,  as  nothing  was  paid  upon  it. 
Tt  is  found  that  appellee  took  the  assignment  of  the  judg- 
ment, to  the  end  that  it  might  be  charged  against  John  O. 
Middleton  in  the  distribution  of  her  estate.  It  appears, 
therefore,  that  there  was  no  consideration  moving  from  Eli, 
the  judgment  plaintiff,  to  appellee,  for  the  assignment^  and 
no  consideration  for  appellee's  release  of  the  judgment. 
Under  these  facts,  we  are  inclined  to  the  view  that  appel- 
lants' lien  has  not  been  affected.  The  lien  of  an  attorney 
for  his  fees,  if  validly  entered,  cannot  be  discharged  with- 
out his  authority  by  any  act  of  the  judgment  plaintiff. 
Watson's  Indiana  Stat.  Liens,  p.  40,  §42. 

In  McCabe  v.  Britton,  79  Ind.  224,  it  was  held  that  if 
an  attorney  had  acquired  a  valid  lien  upon  the  judgment 
procured  by  his  services,  his  right  to  collect  the  amount  by 
execution  upon  the  judgment  was  not  affected  by  the  satis- 
faction of  the  judgment.  An  attorney's  lien  properly  ac- 
quired upon  a  judgment  cannot  be  defeated  by  a  discharge 
of  the  judgment  given  by  his  client  to  the  judgment  debtor. 
Foster  v.  Danforth,  59  Fed.  750 ;  Gammon  v.  Chandler,  30 
Me.  152;  McKenzie  v.  Wardwelly  61  Me.  136;  Stratton  v. 
Hussey,  62  Me.  286 ;  Rooney  v.  Second  Avenue  R.  Co.,  18 
N.  T.  368 ;  Woolf  v.  Jacobs,  45  N.  Y,  Supp.  583. 

If  the  appellee  had  received  the  amount  of  the  judgment, 
then  appellants,  under  the  authorities,  might  recover  from 
her  the  amount  of  their  lien,  as  for  money  had  and  received. 
Heartt  v.  Chipman,  2  Aik.  (Vt.)  162.  Or,  as  was  held  in 
Arkansas,  they  might  enforce  their  lien  against  her  as  as- 
signee of  the  judgment,  if  she  had  received  the  avails  and 
discharged  the  judgment.  Sexton  v.  Pike,  13  Ark.  193. 
But  here  the  court  finds  that  appellee  did  not  receive  any 
money  upon  the  judgment.  The  assignee  of  a  judgment 
takes  the  equitable  title  to  it,  subject  to  a  lien  in  favor  of 
the  attorney  through  whose  services  it  was  secured.    Yates 
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V.  Kinney,  33  Neb.  853,  61  N.  W.  230,  3  Am.  &  Eng. 
Ency.  of  Law  (2nd  ed.)  p.  453.  It  follows  from  this  that 
the  lien  duly  acquired  exists  against  the  assignee  of  the 
judgment,  the  same  as  against  the  judgment  creditor.  Cun- 
ningham V.  McGrady,  61  Tenn.  141 ;  Wetherby  v.  Weaver, 
51  Minn.  73,  52  N.  W.  970;  Ouliano  v.  Whitenack,  24  Civ. 
Proc.  Eep.  (N.  Y.)  55. 

As  appears  in  the  special  findings  the  appellee  released 
all  her  right,  title,  and  interest  in  the  judgment;  but  this 
release  can  not  operate  to  affect  appellants'  right  to  their 
lien  on  the  judgment.  Bickford  v.  ElliSj  50  Me.  121.  The 
law  which  recognizes  an  attorney's  right  to  a  lien  upon  a 
judgment,  to  secure  his  fees  for  services  rendered  in  its 
procurement,  rests  upon  the  equitable  rule  that  the  party 
who  lias  reaped  the  benefit  of  his  services  should  not  be 
allowed  to  nm  away  with  the  fruits  of  such  services,  without 
satisfying  the  legal  demands  of  his  attorney,  by  whose  in- 
dustry, sagacity,  and  learning,  and  in  many  cases  at  whose 
expense  those  fruits  are  obtained.  13  Ency.  PL  &  Pr. 
142.  Per  Kenyon,  C.  J.,  in  Read  v.  Dupper,  6  T.  R.  361 ; 
In  re  Wilson,  12  Fed.  235. 

The  judgment  plaintiff  could  not  by  any  act  of  his  affect 
appellant's  lien  upon  the  judgment,  and  it  follows  that  the 
act  of  his  assignee  in  releasing  her  interest  in  the  judgment 
could  not  affect  their  rights  under  the  lien.  Whether  they 
can  proceed  to  have  execution  issue,  in  an  effort  to  enforce 
their  lien,  while  the  judgment  stands  upon  the  record,  re- 
leased, so  far  as  the  appellee's  interest  is  concerned,  is 
another  question.  It  has  been  held  that  a  motion  to  prose- 
cute and  vacate  a  satisfaction  of  a  judgment  should  be  made 
in  the  attorney's  name,  but  that  the  suit  should  proceed  in 
the  client's  name.  Murray  v.  Jihson,  22  Hun  386;  Rey- 
nolds V.  Reynolds,  10  Neb.  574,  7  N.  W.  322. 

Under  our  statute,  and  the  authorities,  a  notice  of  an 
attorney's  lien  upon  the  judgment  duly  acquired  is  notice 
to  all  the  world.     Such  notice  is  therefore  perfect  against 
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an  assignee  of  a  judgment,  and  no  personal  notice  to  the 
assignee  is  required.  Sexton  v.  Pike,  13  Ark.  193 ;  Marvin 
V.  Marvin,  22  Civ.  Proc.  Kep.  (X.  Y.)  274;  Heartt  v. 
Chipman,  2  Aik.  (Vt.)  162;  Alderman  v.  Nelson,  111  Ind. 
255. 

Our  conclusion  is  that  by  the  assignment  of  the  judgment 
by  Eli  W.  Middleton  to  the  appellee  and  by  her  subse- 
quently releasing  all  her  interest  therein  by  an  indorsement 
upon  the  margin  of  the  judgment  record,  appellants'  lien 
was  neither  destroyed  nor  affected,  and  that  by  reason 
thereof,  under  the  facts  found,  appellee  did  not  become  per- 
sonally liable  to  appellants. 

The  first  specification  of  the  assignment  of  errors  is  that 
the  court  erred  in  its  special  findings  thirteen,  fifteen,  and 
sixteen,  and  also  in  overruling  appellants'  motion  to  strike 
out  said  findings.  This  is  not  a  proper  assignment  of  error, 
and  does  not  present  any  question  for  decision.  Judgment 
affirmed. 

On  Petition  for  Rehearing. 

Wiley,  C.  J. — In  their  brief  on  petition  for  a  rehearing, 
counsel  complain  bitterly  of  the  statement  in  the  original 
opinion  that  the  only  assignment  of  error  that  presents  any 
question  for  review  is  the  second,  which  challenges  the  con- 
clusions of  law.  Upon  a  reexamination  of  the  record  we  feel 
fully  justified  in  the  statement  thus  made,  in  the  abstract, 
but  add  that  all  questions  properly  presented  by  the  record 
are  embraced  in  the  second  specification  of  the  assignment 
of  error.  The  first  specification  of  tte  assignment  of  errors 
is  that  the  court  erred  in  overruling  appellant's  motion  to 
strike  out  special  findings  thirteen,  fifteen,  and  sixteen. 
This  was  a  written  motion,  and  it  was  based  upon  the  ground 
that  the  said  findings  were  "inconsistent  with  the  other  find- 
ings returned".  We  insist  that  this  motion,  the  overruling 
of  which  is  assigned  as  error,  does  not  present  any  question 
for  review,  even  if  the  motion  and  the  ruling  thereon  were 
brou^t  into  the  record  by  a  bill  of  exceptions,  and  this  has 


26  APPELLATE  COURT  OF  INDIANA, 

Peterson  v.  Struby. 

not  been  done.  As  appellants'  learned  counsel  insist  that  the 
motion  is  thus  brought  into  the  record,  we  deem  it  impor- 
tant to  state  the  facts  as  disclosed  by  the  record.  While 
there  is  a  bill  of  exceptions  attached  to  the  transcript,  it  will 
be  readily  seen  from  what  follows  that  the  bill  is  not  in  the 
record. 

The  record  shows  that  the  special  findings  were  made 
January  23,  1899.  On  the  same  day  appellants'  motion  to 
strike  out  findings  thirteen,  fifteen,  and  sixteen,  was  filed 
and  overruled,  and  they  were  given  sixty  days  in  which  to 
file  their  bill  of  exceptions.  On  the  same  day  the  court 
stated  its  conclusions  of  law,  and  appellants  excepted  thereto. 
Immediately  following  this,  at  the  same  sitting  of  the  court, 
appellants  moved  for  a  new  trial,  which  motion  was  over- 
ruled, and  sixty  days  were  given  in  which  to  file  their  bill 
of  exceptions.  On  the  same  day  appellants  filed  -their  gen- 
eral bill  of  exceptions,  and  a  record  entry  thereof  was  made, 
which  is  shown  by  the  transcript.  This  general  bill  of  ex- 
ceptions is  not,  however,  copied  into  the  record.  The  origi- 
nal bill  of  exceptions,  embracing  the  motion  to  strike  out 
findings  thirteen,  fifteen,  and  sixteen,  and  the  ruling 
thereon,  shows  that  it  was  presented  to  and  signed  by  the 
trial  judge  January  27,  1899,  and  is  attached  to  the  tran- 
script. It  appears,  therefore,  that  this  special  bill  of  ex- 
ceptions was  approved  and  signed  by  the  trial  judge  within 
the  time  given,  but  there  is  nothing  in  the  record  by  way  of 
record  entry  or  certificate  of  the  clerk  to  show  that  such 
bill  was  ever  filed,  either  in  open  court  or  in  the  clerk's 
ofiice.  This  is  essential  to  bring  the  bill  into  the  record. 
Upon  this  proposition  there  are  numerous  authorities,  but 
we  content  ourselves  by  referring  to  Denman  v.  Warfield, 
20  Ind.  App.  664,  and  authorities  there  cited,  and  Lowry 
V.  Downey,  150  Ind.  364,  and  authorities  there  cited.  Pre- 
tense may  be  made  that  the  record  entry  made  on  January 
23rd,  shewing  the  filing  of  the  "general"  bill  of  exceptions 
referred  to,   was   in  fact  the  special  bill,   embracing  the 
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moticpi  to  strike  out.  This  position,  however,  is  wholly  un- 
tenable, for  the  reason  that  the  record  entry  made  January 
23rd  could  not  possibly  refer  to  or  embrace  a  bill  of  excep- 
tions that  was  not  then  in  existence  and  was  not  approved 
and  signed  until  four  days  thereafter.  True,  the  latter  bill 
has  indorsed  and  stamped  upon  its  back  a  stencil  file  mark 
of  the  clerk,  but  this  is  not  sufficient  to  show  that  it  was  filed 
as  required  by  law.  So  we  must  hold  that  the  motion  to 
strike  out  is  not  in  the  record.  But,  even  if  it  were,  it 
woilld  not  present  any  question.  It  has  repeatedly  been  held 
that  a  motion  to  strike  out  parts  of  a  special  finding  is  not 
authorized  by  any  rule  of  practice.  Tewksbury  v.  Howard, 
138  Ind.  103;  Vaji  Valkenburgh  v.  Dean,  15  Ind.  App. 
693;  Sharp  v.  Malia,  124  Ind.  4:07  y  Levy  v.  Chittenden, 
120  Iiid.  37. 

In  Sharp  v.  Malia,  supra,  the  court  said :  "We  are  not 
advised  of  any  rule  of  practice  which  authorizes  a  motion  to 
strike  out  parts  of  a  special  finding  of  facts.  Should  the 
court  fail  to  find  all  the  facts  proved,  or  find  the  facts  con- 
trary to  the  evidence,  the  remedy  is  by  motion  for  a  new 
trial." 

As  we  have  seen,  appellants  moved  for  a  new  trial,  and  in 
their  brief  on  petition  for  rehearing  it  is  earnestly  urged 
that  we  should  have  considered  the  questions  presented  by 
it  under  the  third  specification  of  the  assignment  of  error, 
whereby  the  action  of  the  trial  court  in  overruling  the  mo- 
tion is  challenged.  A  brief  mention  of  the  reasons  for  a  new 
trial  will  serve  to  show  that  every  question  it  is  thus  sought 
to  raise  is  properly  presented,  and  reviewable  under  the 
exceptions  to  the  conclusions  of  law,  which  are  assigned  as 
error. 

The  reasons  for  a  new  trial  are:  (1)  Error  in  the  thir- 
teenth, fifteenth,  and  sixteenth  special  findings,  and  each  of 
them,  in  that  they  are  inconsistent  with  the  other  findings ; 
(2)  error  in  the  conclusions  of  law,  and  that  the  conclusions 
of  law  are  not  sustained  by  the  findings  and  are  contrary  to 
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law;  (3)  error  in  sustaining  appellee's  motion  for  judg- 
ment on  the  findings  and  conclusions  of  law;  (4)  error  in 
overruling  appellant's  objections  and  exceptions  to  the  con- 
clusions of  law,  and  in  rendering  judgment  against  them; 
(5)  error  in  rendering  judgment  in  favor  of  appellee.  If 
any  of  these  present  any  question  that  is  not  fairly  debatable 
under  the  assignment  of  error  questioning  the  conclusions 
of  law,  then  we  were  in  error  in  saying  that  the  only  ques- 
tion for  consideration  was  thus  presented.  Appellee  moved 
for  judgment  on  the  special  findings  and  conclusions  of  law, 
which  motion  was  sustained.  The  correctness  of  the  con- 
clusions of  law  can  not  be  thus  tested.  Boyse  v.  Bourne, 
149  Ind.  187.  This  disposes  of  the  third  reason  for  a  new 
trial. 

The  second,  fourth,  and  fifth  reasons  for  a  new  trial  do 
not  present  any  question  that  is  not  fuUy  and  fairly  cov- 
ered and  embraced  by  the  second  specification  of  the  assign- 
ment of  error,  which  brings  in  review  the  conclusions  of 
law.  That  certain  of  the  special  findings  are  inconsistent 
with  other  findings  is  not  a  reason  for  a  new  trial.  The  only 
manner  in  which  a  special  finding  of  facts  and  conclusions 
of  law  can  be  brought  in  review  is  by  excepting  to  the  con- 
clusions of  law.  City  of  Logansport  v.  Wright,  25  Ind. 
512 ;  Peden  v.  King,  30  Ind.  181 ;  Luirance  v.  Luriance, 
32  Ind.  198 ;  Board,  etc.,  v.  Newman,  35  Ind.  10 ;  Cruzan 
V.  Smithy  41  Ind.  288 ;  Bose  v.  Duncan,  43  Ind.  512. 

The  errors  assigned  are:  (1)  That  the  court  erred  in 
overruling  the  motion  to  strike  out  special  findings  thirteen, 
fifteen,  and  sixteen;  (2)  that  the  court  erred  in  its  conclu- 
sions of  law;  (3)  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial ;  (4)  that  the  court  erred  in  rendering 
judgment  against  appellants. 

From  this  assignment  of  error,  and  the  authorities  to 
which  we  have  referred,  it  is  clear  that*  the  only  error  as- 
signed that  presents  any  question  for  review  is  that  the 
court  erred  in  its  conclusions  of  law,  and  it  follows  that  we 
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were  right  in  the  original  opinion  in  so  stating.  It  is  prob- 
ably true  that  if  facts  specially  found  were  inconsistent  and 
contradictory,  it  might  follow  that  they  would  not  sustain 
the  conclusions  of  law  based  thereon;  but  such  condition 
does  not  here  exist.  Counsel  urge  that  findings  thirteen, 
fifteen,  and  sixteen  are  inconsistent  with  the  other  findings, 
but  we  are  unable  to  discern  any  inconsistency.  It  is  also 
insisted  that  we  did  not  decide  the  case  upon  the  theory 
made  by  the  complaint.-  An  examination  of  the  original 
opinion  and  the  complaint  will  disclose  the  fact  that  the 
opinion  follows  the  theory  of  the  complaint.  The  first  para- 
graph of  complaint  proceeds  upon  the  theory  that  appellee 
took  an  assignment  of  the  judgment  with  knowledge  of 
appellants'  lien;  that  she  received  full  payment  thereof, 
including  appellants'  lien,  and  thai  the  payment,  was  made 
to  her  without  the  knowledge  or  consent  of  appellants.  The 
second  paragraph  proceeds  upon  the  theory  that  appellee 
expressly  agreed  to  pay  appellants'  lien  when  she  took  an 
assignment  of  the  judgment.  Also  that  she  released  the 
judgment  of  record,  and  hence  became  liable,  etc. 

The  court  found  every  essential  fact  against  appellants, 
and  there  can  be  no  question  but  what  on  the  facts  found 
the  conclusions  of  law  were  correctly  stated.  No  other  con- 
elusion  could  have  been  reached. 

Petition  for  a  rehearing  overruled. 


Toner  et  al.  v.  Citizens'  State  Bank  op  Kewanna, 

Indiana. 

[No.  8,078.    FUed  March  16,  1900.    Rehearing  denied  June  5,  1900.] 

Wabkhousemen. —  lUceipts, —  Transfer. —  Negotiable  Instruments, — 
Bailment. — A  warehouse  receipt  transferred  by  mere  delivery  is  not 
negotiable  under  §8722  Bums  1894,  and  the  assignee  takes  the  same 
subject  to  any  defense  existing  at  the  time  of  the  transfer  or  before 
notioe  thereof  to  the  warehousemen. 

From  the  Fulton  Circuit  Court.     Reversed. 
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A.  D,  Toner,  I.  Conner,  J,  Rowley  and  J.  (?.  Williams, 
for  appellants. 

Enoch  Myers,  G.  W.  Holman  and  R.  C.  Stephenson,  for 
appellee. 

CoMSTocK,  J. — The  complaint  in  this  cause  was  in  four 
paragraphs.  The  first  paragraph  is  as  follows:  "The 
plaintiff  in  the  above  entitled  cause,  complaining  of  the 
defendants,  says  that  on  August  31,  1887,  the  defendant, 
Joseph  Murphy,  deposited  with  his  codefendants,  A.  D. 
Toner  and  Brunck,  who  were  then,  and  now  are,  the  owners, 
proprietors,  and  operators  of  what  is  known  as  the  Ke wanna 
Elevators,  situated  in  Kewanna,  Fulton  county,  84  50-60 
bushels  of  wheat,  and  took  from  said  Toner  and  Brunck  a 
receipt  therefor  as  follows:  No.  632.  Kewanna  Elevators. 
Kewanna,  Ind.,  Aug.  3l,  1887.  Keceived  of  Joe  Murphy, 
84  50-60  bushels  wheat  in  store,  subject  to  our  charges  for 
insurance.  Grade  sixty.  A.  D.  Toner  and  Brunck.  By  J. 
Mellette." 

That  said  Murphy  was  on  August  27,  1891,  indebted  to 
the  plaintiff  in  the  sum  of  $550,  for  which  he  gave  his  note 
to  the  plaintiff,  which  sum,  the  interest,  or  any  part 
thereof,  has  never  been  paid,  and  at  the  same  time  trans- 
ferred to  the  plaintiff,  by  delivery  thereof,  said  receipt  as 
collateral  security  for  the  payment  of  said  indebtedness. 
That  it  was  agreed  by  and  between  said  Toner  and  Brunck 
and  said  Murphy,  at  the  time  of  said  deposit,  that  there 
would  be  no  storage  charges  whatever  on  said  wheat,  nor 
should  there  be  any  other  charges  to  said  Murphy  on  account 
of  said  deposit.  That  said  storage  receipt  was  transferred  to 
the  plaintiff  herein  by  delivery  only,  hence  said  Murphy  is 
made  party  defendant  herein,  and  required  to  answer  as  to 
any  interest  he  may  claim  herein.  That  prior  to  the  begin- 
ning of  this  suit,  to  wit,  on  the  15th  day  of  January,  1897, 
the  plaintiff  herein  presented  said  receipt  to  said  A.  D. 
Toner  and  Brunck  at  their  warehouse,  and  demanded  re- 
turn of  said  wheat,  but  that  said  bailees  refused  to  deliver 
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said  wheat  to  the  plaintiif.  That  upon  said  refusal  the 
plaintiff  herein  demanded  pay  therefor  at  the  market  price, 
viz.,  eighty-five  cents  per  hushel,  which  said  bailees  refused 
to  pay.  That  said  wheat  was  at  that  time  worth  the  sum  of 
eighty-five  cents  per  bushel,  or  the  gross  sum  of  $72.11  in 
the  market  at  said  town  of  Kewanna.  Each  of  the  other 
four  paragraphs  of  the  complaint  is  identical  with  the  one 
just  quoted,  except  a  different  wheat  receipt  is  set  out  in 
eacli  one.  All  of  these  receipts,  however,  are  alike  except 
as  to  date,  (juantity  of  wheat  stated  in  them,  and  the  grade 
of  the  wheat.  In  the  second  paragraph  the  receipt  is  dated 
September  27,  1890,  calls  for  53  50-60  bushels,  and  the 
grade  is  fifty-eight.  In  the  third  the  receipt  is  dated  De- 
cember 4,  1890,  calls  for  132  30-100  bushels,  and  the  grade 
is  fifty-seven.  In  the  fourth  paragraph,  the  receipt  is  dated 
August  17,  1891,  calls  for  300  45-60  bushels,  and  the  grade 
is  sixty.  Murphy  was  defaulted ;  the  cause  was  put  at  issue 
as  to  Toner  and  Brunck,  submitted  to  a  jury,  and  a  verdict 
returned  on  which  judgment  was  rendered  against  all  the 
appellants  in  favor  of  appellee  for  $533.26. 

The  first  and  fifth  specifications  of  the  assignment  of 
errors  are  discussed,  it  being  admitted  that  the  others  pre- 
sent no  available  error.  The  first  specification  is  that  "the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  said  appellants."  The  fifth  is  that  the 
court  erred  in  overruling  the  motion  of  appellants  Toner 
and  Brunck  for  a  new  trial. 

Counsel  for  appellant  claim  that  this  complaint  is  for 
conversion,  and  that  it  is  bad  for  the  reasons  (1)  that  it  does 
not  show  ownership  or  interest  of  MurpKy  in  the  property 
for  which  the  receipts  were  drawn ;  (2)  that  the  instruments 
set  out  in  the  complaint  are  simply  the  acknowledgment 
of  the  receipt  of  property  without  any  affirmative  obliga- 
tion; (3)  that  the  delivery  of  the  receipts  without  indorse- 
ment did  not  operate  to  transfer  any  of  the  wheat. 

The  complaint  shows  that  appellants  Toner  and  Brunck 
were  warehousemen  under  §8720  Burns  1894,  §6541  Hor- 
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ner  1897.  The  receipts  set  out  in  the  complaint  comply 
substantially  with  the  requirements  of  §8721  Bums  1894, 
§6542  Homer  1897.  It  is  averred,  however,  that  they  were 
transferred  by  delivery.  Such  transfer  not  being  by  in- 
dorsement did  not  make  them  negotiable  imder  the  last 
named  section.  Still  it  was  an  equitable  assignment  of  the 
interest  of  the  bailor,  and  appellee  took  whatever  rights  they 
gave  the  depostitor.  There  were  more  than  the  acknowledg- 
ment of  the  receipt  of  property.  Each  receipt  was  a  contract 
of  bailment,  an  agreement  to  store,  to  hold  subject  to  the 
demand  of  the  bailor,  subject  to  the  insurance  charges 
therein  provided  for.  The  title  of  the  bailor  to  the  prop- 
el ty  could  not  be  questioned  by  the  bailee.  The  bailor  trans- 
ferred, in  tlie  course  of  business,  the  receipts  as  collateral 
security  for  the  payment  of  a  bona  fide  indebtedness  created 
at  the  date  of  the  transfer.  The  assignment  being  an  equit- 
able one,  the  assignor  being  made  a  party  to  answer  to  his 
interest  in  the  property  in  question,  the  complaint  is  good 
so  far  as  any  objections  are  pointed  out. 

Three  reasons  set  out  in  the  motion  for  a  new  trial  are 
discussed.  The  first  and  second  reasons  are  based  upon  tho 
ground  that  the  damages  assessed  are  excesjsive.  These  rea- 
sons were  well  founded.  The  receipts  not  being  negotiable 
by  the  statute,  §8721  Burns  1894,  §6542  Homer  1897, 
appellee  took  them  without  prejudice  to  any  defense  or 
other  set-off  existing  at  the  time  of  or  before  notice  of  the 
transfer  to  appellants.  Appellants  by  way  of  set-off  asked 
credit  for  an  indebtedness  due  them  from  Murphy,  before 
they, had  notice  of  the  transfer  of  the  receipts  to  appel- 
lee. The  evidence  clearly  establishes  that  these  items  of 
credit  claimed  were  for  grain  and  flour  furnished  and  for 
grinding  done  at  the  appellants'  mill  for  and  at  the  request 
of  Murphy;  credit  was  also  claimed  for  insurance  and 
storage.  There  was  a  conflict  in  the  evidence  as  to 
whether  Murphy  was  to  pay  storage,  and  the  verdict  of  the 
jury  is  decisive  of  that  question.  There  may,  too,  be  some 
question  as  to  the  amount  of  the  insurance,  upon  the  evi- 
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dence,  but  the  written  receipts  provide  for  insurance,  and, 
in  the  absence  of  fraud  or  mistake  in  their  execution,  they 
could  not  be  contradicted  by  parol.  The  evidence,  how- 
ever, in  reference  to  insurance,  was  withdrawn  by  the  court 
from  the  consideration  of  the  jury,  without  objection  on  the 
part  of  counsel  for  appellants,  and  as  to  that  item  of  set-off 
no  question  is  presented.  There  are  other  items  of  set-off 
for  which  it  is  manifest  that  appellants  were  entitled  to 
credit,  and  for  which  it  is  equally  manifest  credit  was  not 
given  in  the  calculations  of  the  jury.  Appellees  were  al- 
lowed the  total  value  of  the  wheat  with  interest  from  the 
date  of  demand.  From  this  amount  appellants  Toner  and 
Brunck  were  entitled  to  have  deducted  the  amount  owing 
them  from  Murphy  up  to  the  time  they  received  notice  of 
the  transfer  of  the  receipts.  As  their  claim  will  be  the  sub- 
ject of  proof  upon  another  trial,  we  need  only  designate  the 
character  without  specifying  the  items  to  which  they  are 
entitled  to  credit.  The  question  presented  by  the  third  rea- 
son for  a  new  trial  may  not  arise  upon  another  trial,  and 
we  do  not  consider  it. 

Judgment  reversed,  with  instruction  to  sustain  the  mo- 
tion for  a  new  trial. 


Heffelfinger  V,  Fulton. 

[No.  8,069.    Filed  March  8,  1900.    Rehearing  denied  June  6, 1900.] 

TRESPAaB.—EJectment--Mci8ter  and  Servant— Landlord  and  Tenant. 
— Forcible  Entry  and  Detainer, — Where  plaintiff  occupied  a  house 
and  appurtenances  as  a  part  of  the  contract  price  for  services  to  be 
performed  hj  him  as  a  farm  hand,  the  relation  of  master  and  serv- 
ant, and  not  that  of  landlord  and  tenant,  existed,  and  when,  for  any 
oaiise,  his  contract  of  employment  was  ended,  his  rights  in  the 
premises  ended,  and  an  action  could  not  bo  maintained  by  him 
against  the  owner  of  the  premises  for  forcible  ejection,  pp.  34-37. 

— Ejectment — Master  and  Servant. — Landlord  and  Tenant — 
Forcible  Entry  and  Detainer.— Section  7118  Bums  1894,  relative  to 
forcible  entry  and  detainer,  is  not  applicable  to  a  case  where  the 
relation  between  the  landowner  and  occupant  is  that  of  master  and 
servant,    pp.  37,  38. 
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From  the  Wells  Circuit  Court.     Affirmed. 

A.N,  Martin  and  W.  H.  Eichhom,  for  appellant. 

J.  S,  D alley,  A.  Simmons  and  F.  0.  Dailey,  for  appellee. 

Henley,  J. — The  appellant  was  the  plaintiff  in  the  lower 
court.  His  complaint  avers  that  under  a  contract  with  ap- 
pellee he  was  put  into  possession  of  a  certain  dwelling-house, 
out  buildings,  dooryard,  and  garden  appurtenant  thereto, 
and  was  to  have  and  hold  possession  of  the  same  until  Feb- 
ruary 27,  1898 ;  that  on  the  1st  day  of  July,  1897,  while 
he  and  his  wife  and  children  were  peaceably  and  lawfully 
residing  on  said  premises  pursuant  to  said  contract,  appellee 
unlawfully-  and  forcibly  entered  said  dwelling-house,  and 
over  his,  appellant's,  objection  and  protest,  unlawfully  and 
forcibly  ejected  appellant  and  his  family  from  said  prem- 
ises, and  unlawfully  and  forcibly  took  possession  of  said 
premises,  and  retains  possession  thereof;  that  appellee  un- 
lawfully and  forcibly  took  possession  of  appellant's  furni- 
ture, and  removed  the  same  from  said  dwelling-house,  and 
placed  it  in  the  public  highway, — all  without  the  consent  of 
appellant ;  that  appellant  was  put  to  an  expense  of  $50  in 
finding  another  house  in  which  to  m'ove ;  that  he  was  dam- 
aged in  the  sum  of  $100  by  the  loss  of  the  said  premises ;  that 
appellee  damaged  appellant's  carpets  and  furniture  in  re- 
moving them  from  said  dwelling-house;  that  appellant  and 
his  wife  and  children  were  greatly  humiliated,  and  suffered 
great  mental  anguish  by  reason  of  acts  of  appellee  afore- 
said ;  that  appellant  was  compelled  to  remove  his  chickens 
from  said  premises  at  a  time  when  the  weather  was  excess- 
ively warm,  and  by  reason  thereof  said  chickens  were  dam- 
aged ;  that,  by  reason  of  all  of  said  acts  of  appellee,  the  ap- 
pellant has  been  injured  in  the  sum  of  $500,  and  he  asks 
judgment  for  said  amount,  and  for  a  writ  of  restitution  of 
said  premises. 

To  appellant's  complaint  appellee  filed  an  answer  in  five 
paragraphs.    The  fifth  paragraph  of  answer,  omitting  the 
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caption,  was  as  follows :  "And  for  fifth  and  further  para- 
graph of  answer  to  plaintiff's  complaint,  the  defendant 
avers  that  the  plaintiff  was  occupying  said  dwelling-house 
mentioned  in  the  complaint  and  all  the  appurtenances 
thereto  belqnging,  together  with  the  dooryard  and  garden 
and  truck  patches  mentioned  in  the  complaint,  as  a  farm- 
hand of  this  defendant;  and  that  all  of  said  possessions 
were  held  by  him  merely  as  a  farm-hand,  to  better  enable 
him  to  work  on  said  farm  as  the  farm-hand  of  this  defend- 
ant, and  all  of  said  possessions  were  connected  with  the 
employment  of  said  plaintiff  by  this  defendant  as  a  farm- 
hand, and  were  held  as  a  part  of  his  compensation  for  his 
labor  upon  said  farm  as  a  farm-hand  of  this  defendant. 
And  this  defendant  further  avers  that  said  possession  of  all 
of  said  premises  mentioned  in  the  complaint  by  the  plaintiff 
was  the  possession  by  this  defendant  for  the  reason  that  it 
was  held  by  the  plaintiff  as  a  part  of  his  employment  as  a 
farm-hand,  and  was  connected  with  his  said  employment. 
And  the  defendant  further  avers  that  in  removing  said  fur- 
niture from  said  house  reasonable  care  was  used,  and  no 
damage  was  done  said  furniture ;  and  the  defendant  further 
alleges  that  in  removing  the  carpet  from  said  floor  reason- 
able care  was  used,  and  that  said  carpet  was  not  torn  or 
damaged  by  removing  the  same  from  said  floor.  Where- 
fore, the  defendant  says  the  plaintiff  ought  not  to  recover.^' 
Appellant's  demurrer  to  this  paragraph  of  answer  was  over- 
ruled. The  cause  was  put  at  issue  by  appellant's  reply ;  it 
was  submitted  to  a  jury  for  trial,  and  a  general  verdict  re- 
turned in  favor  of  appellee. 

Appellant's  sole  contention  is  that  the  lower  court  erred 
in  overruling  the  demurrer  to  the  fifth  paragraph  of  answer. 
Counsel  for  appellee  insist  that  the  fifth  paragraph  of 
answer  presents  a  case  where  the  relation  created  between 
the  appellant  and  appellee  was  that  of  master  and  servant, 
and  the  rights  appellant  had  under  the  contract  were  the 
ri^ts  of  a  servant  only ;  that  the  relation  of  landlord  and 
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tenant  never  existed  in  this  case ;  that  the  use  of  the  house 
to  live  in  and  of  the  appurtenances  thereunto  belonging 
were  mere  incidents  to  the  employment,  and  that  the  posses- 
sion was  at  all  times  the  possession  of  appellee,  the  master. 
If  counsel  are  correct  in  their  contention  that  the  facts 
averred  in  the  answer  create  the  relation  of  master  and  serv- 
ant between  the  appellee  and  appellant,  the  answer  is  suffi- 
cient, because,  this  being  an  action  for  damages  for  trespass, 
it  would  not  lie,  unless  appellant  had  either  possession,  or 
the  right  of  possession,  and  a  servant  who  has  neither  could 
not  hiaintain  the  action  against  the  master  who  has  both. 
Under  the  averments  of  the  answer,  appellant  occupied  the 
house  and  appurtenances  as  a  part  of  the  contract  price  for 
the  services  to  be  performed  by  him,  and  when  for  any 
cause  his  contract  was  ended,  his  rights  in  the  premises  end. 
See  Fulton  v.  Heffelfinger,  23  Ind.  App.  104.  The  question 
as  to  whether  appellant  was  unlawfully  dischar^d  under 
his  contract  does  not  arise  upon  the  demurrer  to  the  answer. 
The  case  of  Bowman  v.  Bradley,  151  Pa.  St.  351,  17  L.  R. 
A.  213,  24  Atl.  1062,  decided  by  the  supreme  court  of 
Pennsylvania,  is  in  all  respects  like  the  case  at  bar.  In 
that  case,  it  was  said:  "The  subject  of  this  contract  was 
labor.  Labor  was  what  Bradley  needed  and  undertook  to 
pay  for.  It  was  what  Bowman  undertook  to  furnish  him 
at  an  agreed  price.  The  labor  was  to  be  performed  upon 
the  land  in  its  cultivation,  in  the  care  of  the  cows,  and  the 
delivery  of  the  milk.  As  Bowman  was  not  a  cropper,  or  a 
tenant  paying  rent,  his  possession  of  the  land  and  the  cows, 
and  the  implements  of  farm  labor,  was  the  possession  of  his 
employer.  The  bam  was  used  to  stable  the  cattle  and  store 
their  feed.  The  house  was  a  convenient  place  for  the  resi- 
dence of  the  laborer.  The  house,  the  bam,  the  land,  the 
cattle,  the  farming  tools  were  turned  over  into  the  custody 
of  the  man  who  had  been  hired  to  care  for  the  property ;  but 
he  had  no  hostile  possession,  no  independent  right  to  pos- 
session. His  possession  was  that  of  the  owner  whom  he  rep- 
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resented,  and  for  whom  he  labored  for  hire.  *  *  * 
The  case  seems  to  have  been  begun,  and  tried,  by  the  plain- 
tiff on  the  theory  that  his  right  to  the  possession  of  the 
bouse  was  superior  to  his  right  to  remain  in  the  defendant's 
service;  and  that  while  his  employer  might  dismiss  him 
from  the  one  at  any  time,  he  could  not  oust  him  from  the 
other  until  the  expiration  of  one  full  year.  Such  a  theory 
can  not  be  sustained  by  proof  of  a  contract  for  labor  at  a 
fixed  price  per  day  and  a  house  to  live  in.  It  can  only  be 
supported  by  proof  of  a  contract  for  one  year's  occupancy 
of  the  house.  Both  parties  agree  that  the  contract  in  this 
case  was  one  of  hiring.  There  is  no  pretense  of  a  separate 
lease  for  the  house.  The  compensation  for  its  use  was  in 
the  labor  to  be  performed  on  the  premises.  When  the  labor 
ceased  on  the  19th  of  July,  the  plaintiff  ceased  to  pay  for 
his  occupancy.  *  *  *  It  is  not  necessary  that  occu- 
pancy of  a  house,  or  apartments,  should  be  a  necessary  inci- 
dent to  the  service  to  be  performed  in  order  that  the  right  to 
continue  in  possession  should  end  with  the  service.  It  is 
enough  if  such  occupancy  is  convenient  for  the  purposes  of 
the  service  and  was  obtained  by  reason  of  the  contract  of 
hiring."  To  the  same  effect,  see  Kerrains  v.  People,  60  N. 
Y.  221;  State  v.  Jewell,  34  N.  J.  L.  259;  Haywood  v. 
Miller,  3  Hill  90;  Lightbody  v.  Truelsen,  39  Minn.  310, 
40  N.  W.  67 ;  Fulton  v.  Heffelfinger,  23  Ind.  App.  104. 

In  the  case  of  Chatard,  Bishop,  v.  O'Donovan,  80  Ind. 
20,  the  Supreme  Court  held  that  the  relation  existing  be- 
tween the  bishop  and  a  priest  appointed  by  him  was  that  of 
master  and  servant.  That  the  possession  of  the  parsonage  and 
other  real  property  occupied  by  the  priest  incident  to  his 
appointment  was  the  possession  of  the  bishop,  who  had 
power  at  any  time  to  remove  the  servant,  and  install  an- 
other in  his  place  and  in  the  possession  of  the  property  of  the 
office.  In  such  a  case,  the  relation  of  landlord  and  tenant 
can  not  exist. 

Section  7118  Bums  1894  is  relied  upon  by  appellant. 
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This  statute  is  not  applicable  in  a  case  like  this.  In  every 
case  covered  by  the  statute  possession  is  contemplated. 
Whether  that  possession  be  lawful  or  unlawful,  or  however 
acquired,  it  does  not  matter,  the  section  cited  is  applicable. 
It  does  not  apply  to  a  case  where  there  is  not,  and  cannot 
be,  possession  in  the  occupant.  It  cannot  apply  to  a  case 
like  the  one  under  consideration,  where,  by  contract,  the 
relation  assumed  between  the  landowner  and  the  occupant 
is  that  of  master  and  servant.  Appellant  had  no  possession, 
nis  possession  was  that  of  appellee,  his  employer.  It  could 
not  survive  the  contract  of  hiring,  to  which  it  was  incidental, 
and  under  which  it  was  a  part  of  the  price  for  services  to  be 
performed  by  appellant.  When  appellant's  contract  was 
canceled,  his  right  to  occupy  the  premises  terminated.  As 
was  said  in  Bowman  v.  Bradley,  151  Pa.  St.  351 :  "His 
right  under  the  contract  of  hiring  was  like  that  of  the  porter 
to  the  possession  of  the  porter's  lodge;  like  that  of  the 
coachman  to  his  apartments  over  the  stable ;  like  that  of  the 
teacher  to  the  rooms  he  or  she  may  have  occupied  in  the 
school  building;  like  that  of  the  domestic  servants  to  the 
rooms  in  which  they  lodge  in  the  house  of  their  employers." 
The  fifth  paragraph  of  answer  averred  facts  which 
amounted  to  a  complete  defense  to  the  complaint.  There 
was  no  error  in  overruling  appellant's  demurrer  thereto. 
Judgment  affirmed. 


Bowman,  Administrator,  et  al.  v.  The  Citizens' 

National  Bank  et  al. 

[No.  2,972.    Filed  Jan.  24,  1900.    Rehearing  denied  June  7, 1900.] 

Decedents'  Estates. — Executora  and  Administrators. — Claims. — 
Complaint. — Parties. — Available  error  cannot  be  predicated  upon 
the  action  of  the  court  in  overruling  a  demurrer  to  an  amended 
complaint  filed  by  a  claimant  upon  transfer  of  claim  to  the  issue 
docket  because  of  the  failure  of  the  complaint  to  name  the  admin- 
istrator as  a  i>art7,  since  the  administrator  became  a  party  by  opera- 
tion of  law.    p,  4S. 
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Principal  and  Subbtt.— fii2Z8  and  Notea.^Pleading.—'Antwer, — An 
answer,  in  an  action  on  a  promissory  note,  pleading  suretyship  and 
seeking  a  discharge  of  snrety  because  of  the  extension  of  time  of 
payment,  must  state  the  contract,  including  the  promise  and  con- 
sideration, in  such  manner  that  the  court  may  determine  from  the 
facts  whether  it  is  such  a  contract  as  precludes  the  creditor  from 
enforcing  payment  against  the  principal  until  a  specified  period  has 
expired     pp,  4S,  44, 

Saks.  —  Executors  and  Adminutratara,  —  Claims,  —  Amended  Conv- 
plaint — Cross-  Complaint, — Process, — Jurisdiction.  — ^Where  a  claim 
against  a  decedent's  estate  was  transferred  to  the  issue  docket,  and 
amended  by  making  another  person  bound  with  the  decedent  in  the 
contract  a  defendant  in  the  action,  and  such  defendant  appeared  and 
filed  a  cross-complaint,  setting  up  his  suretyship  for  decedent,  and 
the  administrator  appeared  and  demurred  to  the  amended  complaint 
and  was  present  by  attorneys  at  the  trial,  the  court  had  jurisdiction 
of  the  administrator  upon  the  cross-complaint,  although  no  process 
was  issued  thereon,   pp,  44-64, 

From  the  Delaware  Circuit  Court.     Affirmed. 

R.  8.  Oregory,  A.  C.  Silverburg,  0.  J.  Lotz,  F,  Ellis  and 
J.  T.  Walierhovse,  for  appellants. 

C  0.  Rennet,  J.  C.  McNutt  and  E.  M.  White,  for  ap- 
pellees. 

Black^  J. — A  claim  was  filed  in  the  oflSce  of  the  clerk  of 
the  court  below  by  the  appellee  The  Citizens  National  Bank 
of  Martinsville,  Indiana,  against  the  estate  of  George  L. 
Lenon,  deceased,  upon  a  joint  and  several  promissory  note 
signed  by  the  decedent  and  the  appellant  Richard  Sedg- 
wick and  the  appellee  Charles  A.  Ramsey.  The  claim,  upon 
the  filing  thereof,  was  docketed  in  the  appearance  docket. 
Afterward,  the  claim  not  having  been  allowed  by  the  ad- 
ministrator, it  was  transferred  and  docketed  in  the  issue 
docket  as  a  case  pending  under  the  number  11,047.  The 
title,  or  caption,  of  the  statement  of  claim,  as  originally 
filed,  was  as  follows :  "State  of  Indiana,  Delaware  County, 
88.  Estate  of  George  L.  Lenon,  deceased,  in  account  with 
Citizens'  National  Bank  of  Martinsville,  Indiana.  Dr." 
In  the  statement,  amongst  other  things,  a  credit  was  alleged 
by  way  of  payment  on  the  note  by  "B.  C.  Bowman,  Adm. 
of  estate  of  George  L.  Lenon,"  etc. 
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The  claimant  filed  in  the  court  below  a  verified  petition 
for  leave  to  amend  its  claim  by  making  said  Sedgwick  and 
Ramsey  defendants.  In  this  petition,  it  was  alleged, 
amongst  other  things,  that  the  action  was  one  to  collect  a 
joint  and  several  promissory  note  executed  by  George  L. 
Lenon,  in  his  lifetime,  Richard  Sedgwick  and  Charles  A. 
Ramsey ;  that  said  note  was  the  basis  of  the  action ;  that  it 
was  due  and  unpaid ;  and  that  after  the  death  of  said  Lenon, 
one  Benjamin  C.  Bowman  had  been  duly  appointed  admin- 
istrator with  the  will  annexed  of  his  estate.  The  filing  of 
the  claim  against  the  estate  was  alleged,  and  it  was  stated 
that  it  was  not  allowed  by  said  administrator  for  the  reason 
that  Sedgwick  and  Ramsey  were  jointly  liable,  whereupon 
the  claim  was  transferred  to  the  issue  docket,  etc. 

Thereupon,  the  court  ordered  that  the  "claim  be  and  the 
same  is  hereby  amended  by  making  said  Sedgwick  and 
Charles  A.  Ramsey  parties,"  etc.,  and  the  clerk  was  ordered 
to  issue  process  against  them.  Thereupon,  the  claimant 
filed  an  amended  complaint,  wherein,  amongst  other  things, 
it  was  alleged  that  the  note  was  made  payable  to  the  order 
of  "J.  T.  Cunningham,  P't.,"  and  that  before  it  became  due, 
he,  for  a  valuable  consideration,  indorsed  it  to  said  bank 
by  writing  his  name  across  the  back,  a  copy  of  this  indorse- 
ment and  a  copy  of  the  note  being  set  out ;  also,  a  copy  of  the 
credits  indorsed  upon  the  note,  one  of  them  purporting  to  be 
"by  B.  C.  Bowman,  Adm.  Est.  G.  L.  Lenon."  Otherwise 
there  was  no  reference  to  the  administrator  in  the  amended 
complaint,  which  did  not  mention  the  death  ef  said  Lenon. 
In  the  captions  of  the  petition  and  the  amended  complaint, 
the  defendants  were  named  as  George  L.  Lenon,  Richard 
Sedgwick  and  Charles  A.  Ramsey.  Thereafter,  Bowman, 
administrator,  filed  his  demurrer  to  the  amended  complaint 
for  want  of  sufficient  facts,  stating  in  the  title  of  the  demur- 
rer the  names  of  the  defendants  as  "George  L.  Lenon,  Rich- 
ard Sedgwick,  et  al."  In  the  body  of  this  demurrer,  it  was 
stated:    "In  case  numbered  11,047,  and  entitled  as  abov^ 
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Benjamin  C.  Bowman,  administrator  with  the  will  annexed 
of  the  estate  of  George  L.  Lenon,  deceased,  separately  and 
severally,  as  such  administrator,  demurs,"  etc.  The  court 
overruled  this  demurrer. 

Later,  the  defendant  Ramsey  filed  his  answer  in  four 
paragraphs,  and  also  filed  his  cross-complaint  in  three  para- 
graphs against  Bowman,  administrator,  Sedgwick,  and  the 
claimant,  naming  the  defendants  in  the  title  of  the  answer 
as  "Bowman  et  al."  and  in  the  title  of  the  cross-complaint 
as  "Benjamin  C.  Bowman,  administrator,  et  al." 

The  defendant  Sedgwick  filed  his  separate  answer  to  the 
amended  complaint,  setting  out  in  the  title  of  the  answer,  as 
the  names  of  the  defendants,  the  names  of  the  three  signers 
of  the  note.  The  claimant  demurred  to  the  third  paragraph 
of  the  separate  answer  of  Sedgwick,  setting  out  in  the  title 
of  the  demurrer,  as  the  names  of  the  defendants,  "Geo.  L. 
Lenon,  B.  C.  Bowman,  Adm.  et  al."  The  court  sustained 
this  demurrer  to  the  third  paragraph  of  the  answer  of  Sedg- 
wick, 

Afterward,  the  court  entered  a  rule  against  the  defend- 
ants Bowman,  administrator,  and  Sedgwick  to  answer  the 
cross-complaint  of  Ramsey.  Upon  failure  of  the  adminis- 
trator and  Sedgwick  to  discharge  the  rules  against 
them,  to  answer  Ramsey's  cross-complaint,  the  adminis- 
trator and  Sedgwick  were  called  and  defaulted,  and  the 
matter  upon  the  cross-complaint  was  submitted  to  the  court, 
and  the  court  found  in  favor  of  Ramsey  upon  his  cross- 
oomplaint  and  adjudged  that  he  was  only  a  surety  of  said 
George  L.  Lenon,  deceased,  on  the  note  in  suit,  and  that 
the  property  of  the  estate  pay  the  note  and  be  exhausted 
before  levying  upon  the  property  of  Ramsey. 

Afterward,  at  the  same  term,  the  plaintiff  and  "the  de- 
fendant*'  being  present  by  their  attorneys,  there  was  a  trial 
by  the  court,  without  a  jury,  and  the  court  "having  heard 
all  the  evidence  and  being  fully  advised  in  tlie  premises" 
found  for  the  plaintiff  against  the  defendants,  "Benjamin 
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C.  Bowman,  administrator  with  the  will  annexed  of  the 
estate  of  George  L.  Lenon,  deceased,  Richard  Sedgwick  and 
Charles  A.  Ramsey,  on  the  note  sued  on,"  etc. ;  and  further 
found  that  said  Ramsey  executed  the  note  sued  on  as  surety 
only,  etc.,*  and  final  judgment  was  thereupon  rendered, 
against  the  administrator  as  such  and  his  codefendants,  with 
an  order  for  the  enforcement  of  the  judgment  against  the 
decedent's  estate  before  levying  on  the  property  of  Ramsey. 
This  appeal  is  brought  by  Bowman,  as  administrator,  and 
Sedgwick  against  the  claimant  and  Ramsey. 

On  behalf  of  the  administrator.  Bowman,  it  is  contended 
that  the  court  erred  in  overruling  his  demurrer  to  the 
amended  complaint,  the  objection  to  the  pleading  urged  in 
argument  being,  in  effect,  that  he  was  not  named  in  the 
amended  complaint,  which  was  in  the  form  of  a  complaint 
against  the  three  makers  of  the  note  as  if  they  were  all  in 
life. 

The  complaint  certainly  was  defective  in  form ;  but  upon 
the  whole  record  before  us  we  can  not,  upon  such  ground, 
treat  the  overruling  of  the  administrator's  demurrer  to  it  as 
a  reversible  error.  The  proceeding  was  initiated  against  the 
estate  by  the  filing  of  the  claim  and  its  entry  on  the  appear- 
ance docket  as  required  by  the  statute.  When  these  things 
had  been  done  the  action  was  commenced.  It  was  not  neces- 
sary in  the  statement  of  the  claim  so  filed  and  entered  to 
name  the  administrator.  He  became  a  party  by  operation 
of  law  and  was  bound  to  take  notice  of  the  filing  of  the 
claim  without  summons  or  other  notice.  §§2473,  2474 
Bums  1894,  §§2318,  2319  Homer  1897;  Taggarl  v. 
Tevanny,  1  Ind.  App.  339.  If  the  claim  be  not  admitted 
by  the  administrator,  it  must  be  transferred  to  the  issue 
docket  for  trial  as  other  civil  actions,  and  it  is  the  duty  of 
the  administrator  to  make  all  available  defenses.  §§2474, 
2477  Bums  1894,  §§2319,  2822  Homer  1897. 

In  the  petition  to  make  additional  parties,  the  granting 
of  which  made  the  occasion  for  the  filing  of  the  amended 
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complaint,  the  appointment  of  the  administrator  was  alleged, 
and  the  steps  which  had  been  taken  in  the  proceeding  upon 
the  claim  were  recited.  The  administrator,  as  such,  ap- 
peared, as  was  his  duty,  and  defended  in  the  trial  court, 
and  the  final  judgment  was  rendered,  not  against  the  de- 
ceased maker  of  the  note,  but  against  the  administrator,  as 
such.  The  va^rious  namings  of  the  defendants,  though 
technically  wrong,  produced  no  substantial  detriment.  See 
BoyVs  Adm.  v.  Simpson,  23  Ind.  393;  Niblack  v.  Oood- 
man,  67  Ind.  174;  McConahey's  Est  v.  Foster,  21  Ind. 
App.  416. 

In  the  third  paragraph  of  the  answer  of  the  defendant 
Sedgwick,  to  which  the  demurrer  of  the  complainant,  the 
bank,  was  sustained,  it  was  alleged  that  Sedgwick  executed 
the  note  in  suit  as  surety  only,  and  not  otherwise,  and  re- 
ceived no  part  of  the  consideration  therefor,  and  that  the 
plaintiff,  for  a  valuable  consideration,  and*  without  the  con- 
sent of  said  surety,  extended  and  postponed  for  a  definite 
time,  the  time  of  the  maturity  of  said  note  while  the  holder 
thereof,  and  before  the  maturity  thereof,  to  the  principal 
thereof,  and  with  full  knowledge  of  the  foregoing  facts. 

Upon  the  face  of  the  note  the  three  signers  thereof  were 
joint  and  several  makers,  without  any  indication  of  the 
suretyship  of  any  of  them.  The  answer  of  Sedgwick  does 
not  show  for  whom  he  was  surety,  or  who  received  the  con- 
sideration, or  to-  which  of  the  makers  the  extension  of  time 
was  given.  The  pleading  does  not  show  by  the  averment  of 
facts  what  consideration  was  given  or  promised  for  the  ex- 
tension of  time.  It  is  said  that,  before  the  maturity  of  the 
note,  the  time  of  its  maturity  was  extended.  If  this  is 
equivalent  to  a  statement  that  the  time  of  payment  was 
extended  beyond  the  maturity  of  the  note,  yet  the  period  of 
extension,  or  the  time  to  which  payment  was  extended,  is 
not  stated.  If  the  pleading  shows  that  the  plaintiff  knew 
that  Sedgwick  was  a  surety,  it  does  not  show  that  the  plain- 
tiff knew  who  was  Sedgwick's  principal. 
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The  statement  that  the  extension  was  given  for  a  valuable 
consideration  is  a  statement  of  a  conclusion  of  law.  The 
particular  facts  constituting  the  consideration  should  be 
stated  in  such  a  pleading,  it  being  for  the  court  to  determine 
from  the  facts  pleaded  whether  they  constitute  a  considera- 
tion legally  suflScient  to  support  the  promise.  Brush  v. 
Raney,  34  Ind.  416 ;  Leach  v.  Rhodes,  49  Ind.  291 ;  Wheeler 
V.  Hawkins,  101  Ind.  486 ;  Marshall  v.  Aiken,  25  Vt.  328 ; 
Boyd  V.  Cochrane,  18  Wash.  281,  51  Pac.  383. 

It  is  alleged  in  the  answer  that  the  plaintiff  extended  and 
postponed,  for  a  definite  time,  the  time  of  the  maturity  of 
the  note,  but  what  facts  effected  such  a  result  are  not  shown. 
What  promise  or  agreement  was  made  is  not  stated.  If  it 
was  a  promise  in  terms  to  extend  "for  a  definite  time,"  it 
would  not  have  the  effect  of  preventing  the  holder  from 
suing,  for  any  particular  period ;  and  unless  the  pleading 
state  facts  which  would  have  such  legal  effect,  it  is  insufii- 
cient.  When  a  surety  seeks  his  discharge  because  of  exten- 
sion of  time  of  payment,  he  relies  upon  the  existence  of  a 
collateral  contract  between  his  principal  and  his  creditor, 
and  he  should  state  the  contract,  including  the  promise  and 
the  consideration,  so  that  when  the  facts  pleaded  are  con- 
sidered by  the  court  it  may  be  regarded  as  such  a  contract 
as  will  release  a  surety,  such  a  contract  as  precludes  the 
creditor  from  enforcing  payment  against  the  principal  until 
a  specified  period  has  expired.  Menifee  v.  Clark,  35  Ind. 
304.  There  was  no  error  in  sustaining  the  demurrer  to  this 
paragraph  of  answer. 

No  question  is  presented  relating  to  the  form  of  the  judg- 
ment, and  no  matter  other  than  those  disposed  of  above  is 
before  us  affecting  the  recovery  in  favor  of  the  bank  against 
all  the  defendants. 

In  Eamsey's  cross-complaint,  he  set  up  his  suretyship  for 
Lenon,  the  decedent,  alone,  and  sought  to  have  the  assets  of 
the  estate  in  the  hands  of  the  administrator  applied  first 
upon  the  judgment,  before  resort  to  the  property  of  the 
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cross-complainant.  It  is  claimed  under  proper  assignments 
of  error  that  the  court  did  not  have  jurisdiction  of  the  per- 
son of  the  administrator  or  of  Sedgwick  as  to  the  cross- 
action  and  cross-complaint  of  Ramsey,  because  there  was  no 
process  issued  upon  the  cross-complaint,  and  neither  of  the 
appellants  appeared  to  it.  No  judgment  was  rendered 
against  Sedgwick  upon  the  cross-complaint,  but  it  was  found 
thereunder  that-  Ramsey  was  surety  for  Lenon  alone,  and 
the  judgment  by  default  in  favor  of  Ramsey  on  his  cross- 
complaint  was  that  he  was  such  surety  and  that  the  prop- 
erty of  the  decedent's  estate  be  first  exhausted  before  levy- 
ing upon  the  property  of  Ramsey. 

Our  statute  relating  to  decedents'  estates  provides  that  no 
action  shall  be  brought  against  any  executor  or  administra- 
tor and  any  other  person  or  persons,  upon  any  contract 
executed  jointly,  or  jointly  and  severally,  by  the  deceased 
and  such  other  person  or  persons,  but  the  holder  of  said 
contract  shall  enforce  the  collection  thereof  against  the 
estate  of  the  decedent  only  by  filing  his  claim  against  the 
estate.  Provision  is  also  made  by  the  statute  whereby,  if  the 
claim  be  not  admitted  by  the  executor  or  administrator,  it 
shall  be  transferred  to  the  issue  docket  and  shall  stand  for 
trial  as  other  civil  actions  pending  in  the  court.  It  is  further 
provided  that  when  any  claim  is  transferred  for  trial,  it 
shall  not  be  necessary  for  the  executor  or  administrator  to 
plead  any  matted  by  way  of  answer,  except  a  set-off  or 
counterclaim,  to  which  the  plaintiff  shall  reply;  but  if  the 
executor  or  administrator  plead  any  other  matter  by  way  of 
defense,  the  claimant  shall  reply  thereta;  and  if  it  be  shown 
to  the  court  that  any  person  is  bound  with  the  decedent  in 
any  contract  which  is  the  foundation  of  the  claim,  the  court 
shall  direct  that  the  claim  be  amended  by  making  such  per- 
son a  defendant  in  the  action,  and  process  shall  be  issued 
against  and  served  upon  him,  and  thereafter  the  action  shall 
be  prosecuted  against  him  as  a  codefendant  with  the  execu- 
tor or  administrator,  and  judgment  shall  be  rendered  accord- 
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ingly.  §§2466,  2474,  2479  Biirnfl  1894,  §§2311,  2319, 
2324  Horner  1897. 

In  our  code  of  civil  procedure,  it  is  provided,  that  when 
an  action  is  brought  against  two  or  more  defendants  upon  a 
contract,  any  one  or  more  of  the  defendants  being  surety  for 
the  other,  the  surety  may,  upon  a  written  complaint  to  the 
court,  cause  the  question  of  suretyship  to  be  tried  and  deter- 
miiled  upon  the  issues  made  by  the  parties^  at  the  trial  of 
the  cause,  or  ^at  any  time  before  or  after  trial,  or  at  a  subse- 
quent term;  but  such  proceeding  shall  not  affect  the  pro- 
ceedings of  the  plaintiff ;  and  if  the  finding  upon  such  issue 
be  in  favor  of  the  surety,  the  court  shall  make  an  order 
directing  the  sheriff  to  levy  the  execution,  first,  upon  and 
exhaust  the  property  of  the  principal,  before  a  levy  shall  be 
made  upon  the  property  of  the  surety;  and  the  clerk  shall 
indorse  a  memorandum  of  the  order  on  the  execution. 
§§1226,  1227  Bums  1894,  §§1212,  1213  Homer  1897. 

The  statute  providing  for  the  determination  of  the  ques- 
tion of  suretyship  does  not  deprive  the  surety  of  his  rights, 
as  such,  existing  at  common  law  and  in  equity;  and  if  the 
question  is  not  determined  by  judgment  in  the  manner  pro- 
vided for  in  the  statute,  it  may  be  subsequently  determined 
and  the  proper  remedy  may  be  obtained,  as  between  the  de- 
fendants, by  proper  proceedings.  The  statutory  method  of 
determining  the  question  of  suretyship  is  only  exclusive  in 
cases  where  the  surety  seeks  to  avail  himself  of  a  purely 
statutory  remedy.  Oipson  v.  Ogden,  100  Ind.  20;  Mont- 
gomery V.  Yickery,  110  Ind.  211 ;  Douch  v.  Bliss,  80  Ind. 
316;  Bliss  v.  Douch,  110  Ind.  296. 

In  Leaman  v.  Sample,  91  Ind.  236,  it  was  held  that  where 
one  of  two  sureties  made  an  issue  that  he  was  surety,  and 
judgment  went  for  him  on  that  issue,  there  being  no  issue 
between  him  and  his  co-surety,  this  did  not  conclude  his 
co-surety  as  to  whose  suretyship  there  had  been  no  adjudica- 
tion, who  afterward  paid  the  judgment  and  sued  to  compel 
contribution.     See  Oipson  v.  Ogden,  100  Ind.  20,  25. 
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It  was  not  adjudged  in  the  case  before  ns  that  Ramsey 
was  a  surety  for  Sedgwick,  nor  was  the  question  whether  or 
not  Sedgwick  was  surety  for  Lenon  determined  in  the  cause, 
nor  was  there  any  judgment  or  order  against  him  of  which 
he  appears  to  have  reason  to  complain. 

The  question  presented  as  between  the  administrator  and 
Ramsey  is  not  free  from  difficulty,  and  we  have  not  been 
aided  by  any  argument  on  behalf  of  Ramsey. 

Until  the  question  of  suretyship  is  judicially  determined, 
defendants  in  a  judgment  will  be  deemed  primarily  liable 
thereon.  Montgomery  v.  Vickery,  110  Ind.  211;  Knopf 
V.  Morel,  111  Ind.  570,  573;  Voss  v.  Lewis,  126  Ind.  155, 
157. 

In  Knopf  V.  Morel,  111  Ind.  570,  the  judgment  on  the 
note  had  been  taken  against  all  the  defendants,  upon  default, 
and  the  question  of  suretyship  w-as  not  in  issue.  It  was  said 
by  the  court,  that  jurisdiction  of  the  complaint  of  the  plain- 
tiff does  not  in  itself  authorize  an  adjudication  upon  the 
rights  of  the  defendants  among  themselves ;  that  jurisdiction 
to  determine  the  rights  of  the  plaintiff  as  against  the  defend- 
ants is  not  jurisdiction  to  determine  the  rights  of  the  de- 
fendants on  the  question  of  suretyship ;  that  the  question  of 
suretyship  so  far  as  it  affects  the  rights  of  the  debtors  as 
between  themselves  is  an  independent  one,  and  is  not,  as  a 
general  rule,  determinatble  upon  the  complaint  of  the  plain- 
tiflF. 

In  Joyce  v.  Whitney,  57  Ind.  550,  the  codefendants  of 
the  defendant,  who  by  his  cross-complaint  pleaded  surety- 
ship, had  been  defaulted  before  the  filing  of  the  cross-com- 
plaint. It  was  said  by  the  court  that  the  complaint  of  the 
surety  in  such  a  case  is  a  new  and  original  proceeding,  inde- 
pendent of  the  proceeding  of  the  plaintiff.  It  was  further 
said :  "If  the  other  defendants  are  present  in  court,  in  per- 
son or  by  attorney,  at  the  time  of  the  filing  of  the  surety's 
complaint,  and  have  actual  knowledge  thereof,  then  such 
complaint  might  be  ^tried  and  determined,'  if  tha  parties 
were  ready,  with  the  original  action.'* 
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In  Pattison  v.  Vaughan,  40  Ind.  253,  it  was  held  that  as 
to  matters  contained  in  the  original  complaint,  if  not  in  all 
cases,  the  defendant  to  the  original  complaint,  when  served 
with  process  thereon,  must  be  regarded  as  in  court  for  all  the 
purposes  of  the  action,  whether  the  matter  in  controversy 
arise  upon  the  original  complaint  or  upon  the  answer  or 
cross-complaint;  and  no  further  process  is  necessary  even 
against  a  defendant  already  defaulted. 

It  was  said  in  Bevier  v.  Kahn,  111  Ind.  200,  202,  that 
there  is  no  real  conflict  between  the  decision  in  Pattison  v. 
Vaughan,  supra,  and  that  in  Joyce  v.  Whitney,  supra, 
although  there  may  be  some  in  the  language  employed  in 
expressing  the  opinions.  See,  also,  Jenkins  v.  Newman, 
122  Ind.  99,  102. 

In  State  v.  Ennis,  74t  Ind.  17,  the  codefendant  of  the 
cross-complainant  was  defaulted  upon  the  complaint  of  the 
plaintiff  as  well  as  upon  the  cross-complaint,  and  made  no 
appearance  in  the  action  at  any  stage  thereof. 

So,  in  Stvift  V.  Brumfield,  76  Ind.  472,  the  codefendant 
of  the  cross-complainant  had  been  defaulted  upon  the  plain- 
tiff's complaint  before  the  filing  of  the  cross-complaint,  on 
which  he  also  was  defaulted,  which  default  upon  the  cross- 
complaint  he  moved  to  set  aside.  See,  also,  Baldwin  v. 
Webster,  68  Ind.  133. 

Lewis  V.  Bortsfield,  75  Ind.  390,  was  an  action  for  parti- 
tion in  which  one  of  the  defendants  filed  a  cross-complaint 
for  partition  of  her  undivided  part  of  the  real  estate.  In 
the  opinion,  delivered  by  the  judge  who  announced  the  opin- 
ion in  Joyce  v.  Whitney,  supra,  speaking  of  a  codefendant 
who  appeared  fully  in  the  action  both  before  and  after  the 
filing  of  the  cross-complaint,  the  court  said  that  he  was 
bcimd  to  take  notice  of  the  cross-complaint  without  the  issue 
and  service  of  process  thereon,  and  the  fact  that  he  made  no 
appearance  to  the  cross-complaint  could  not  avail  him  on 
appeal.  The  court  stated  a  rule  as  follows:  "It  is  only 
where  one  of  two  or  more  defendants,  after  personal  service, 
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makes  default  in  the  original  action,  and  another  defendant 
files  a  cross-complaint,  setting  up  new  matter  not  apparent 
on  the  face  of  the  original  complaint,  that  the  defaulting 
defendant  must  be  served  with  process  issued  on  such  cross- 
complaint,  before  any  judgment  by  default  can  be  taken  or 
rendered  against  him  on  such  cross-complaint."  This  quoted 
language  is  approved  in  Jenkins  v.  Newman,  122  Ind.  99, 
102,  103. 

In  Voss  V.  Lewis,  126  Ind.  155,  one  of  the  defendants  in 
an  action  on  a  note  filed  a  cross-complaint  against  his  code- 
fendants  and  tlie  plaintiff,  alleging  therein  that  the  cross- 
complainant  was  surety  for  all  his  codefendants,  and  on  the 
same  day  all  the  defendants  filed  a  joint  answer  to  the 
complaint,  and  at  the  same  time  a  rule  was  entered  against 
the  plaintiffs  to  reply  to  said  joint  answer,  and  a  rule  was 
entered  against  the  defendants  other  than  the  cross-com- 
plainant to  answer  the  cross-complaint.  No  further  en- 
tries were  made  relating  to  the  cross^omplaint  until  the 
final  hearing,  when  a  finding  and  decree  were  entered 
declaring  the  cross-complainant  to  be  a  surety  for  his 
codefendants.^  No  process  was  issued  on  the  cross-com- 
plaint. The  cross-complaint  was  filed  by  an  attorney  who 
represented  all  the  defendants.  It  was  held  that  as  this  at- 
torney could  not,  as  to  the  cross-bill,  represent  both  parties 
thereto,  and  did  not  appear  for  the  defendants  thereto,  as 
such,  they  were  not  represented  in  court.  It  was  therefore 
held  that,  the  attempted  adjudication  of  the  question  of 
suretyship  upon  the  cross-complaint  having  been  made 
without  the  issuing  and  service  of  process  thereon  and  with- 
out the  appearance  of  the  defendants  named  therein,  it  was 
void.  Referring  to  Lewis  v.  Bortsfield,  75  Ind.  390,  it  was 
said  to  be  distinguishable  from  the  case  then  at  bar,  where 
an  entirely  new  element  was  introduced,  having  no  reference 
to  the  controversy  growing  out  of  the  matters  alleged  in  the 
complaint ;  and  it  was  said  to  be  the  general  rule  that  in  such 

Vol.  25—4 


60  APPELLATE  COURT  OF  INDLAJIA, 

Bowman  v.  Citizens'  Nat.  Bank. 

a  cross-bill  setting  up  the  question  of  suretyship  the  defend- 
ants thereto  must  be  brought  into  court  by  process,  unless 
they  voluntarily  appear.  The  court  stated  that  in  the  case 
before  it  there  was  no  need  to  stop  to  inquire  whether  the 
general  rule  was  stated  too  strongly  in  Lewis  v.  Bortsfield, 
supra.  We  do  not  find  that  the  rule  stated  in  Lewis  v.  Borts- 
field has  been  overruled. 

In  Newton  v.  Perice,  10  Lid.  App.  672,  it  was  held  that 
there  was  no  appearance  by  the  codefendant  of  the  cross- 
complainant,  either  to  the  original  action  or  to  the  cross- 
complaint. 

Johnson  v.  Meier,  62  Ind.  98,  was  an  action  on  a  prom- 
issory note  purporting  on  its  face  to  be  the  joint  note  of  three 
makers,  two  of  whom  with  the  administratrix  of  the  third 
were  defendants.  The  administratrix  separately  answered 
by  denial ;  the  other  two  defendants  joined  in  a  complaint 
against  the  administratrix  setting  up  their  suretyship  for 
the  decedent.  On  trial,  there  was  a  finding  for  the  plain- 
tiff against  the  defendants,  and  a  finding  that  the  two 
defendants  who  had  pleaded  suretyship  were  sureties.  It 
was  held  that  in  the  proceeding  authorized  by  the  code, 
between  the  sureties  and  the  administrator  of  the  principal, 
no  judgment  could  or  ought  to  be  rendered  which  could  af- 
fect in  any  manner  the  proceedings  of  the  plaintiff  in  his 
suit  upon  the  contract  either  before  or  after  final  judgment ; 
and  that  a  final  order  in  effect  that  all  the  assets  of  the 
property  of  the  decedent's  estate  be  first  exhausted  before 
levy  on  the  property  of  the  sureties  was  in  direct  conflict 
with  the  statute,  which  provides  that  the  proceedings  upon 
the  question  of  suretyship  shall  not  affect  the  proceedings 
of  the  plaintiff ;  and  that  it  would  have  been  error  to  order 
that  the  judgment  be  levied  on  the  assets  of  the  estate  in  the 
hands  of  the  administratrix. 

In  Hayes  v.  Hayes,  64  Ind.  243,  an  action  against  one 
of  two  makers  of  a  joint  and  several  note,  it  was  held  not 
error  to  sustain  a  demurrer  to  an  answer  in  the  nature  of  a 
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complaint  setting  up  that  the  defendant  was  surety  for  the 
other  maker  who  was  deceased,  and  that  the  note  had  been 
allowed  as  a  claim  against  his  estate,  which  was  solvent, 
and  asking  that  the  administrator  be  made  a  party  and  for 
process  against  him,  and  that  before  execution  be  levied  on 
the  defendants'  property  the  estate  of  the  decedent  be  first 
exhausted. 

In  Knode  v.  Baidridge,  73  Ind.  54,  it  was  held  that  it 
would  have  been  error  for  the  court  to  make  an  order  in 
favor  of  sureties  directing  a  levy  upon  the  property  of  their 
principal  in  the  hands  of  a  receiver  and  the  sale  thereof 
before  seizing  the  property  of  the  sureties,  the  property  in 
the  hands  of  the  receiver  being  in  the  custody  of  the  court, 
held  not  for  the  benefit  of  a  particular  creditor,  but  for  the 
benefit  of  all.  It  was  said:  "Our  statute,  providing  for 
the  levy  and  sale  of  a  principal's  property  before  resorting 
to  that  of  the  surety,  has  no  application  at  all  to  a  case  where 
the  principal's  property  is  in  the  control  and  custody  of  the 
court." 

In  Williams  v.  Fleenor,  77  Ind.  36,  it  was  held  that  the 
complaint  under  the  statute  to  determine  the  question  of 
suretyship  between  codefendants  is  not  a  cross-complaint; 
that  while  the  complaint  of  the  party  claiming  to  be  a 
surety  is  filed  in  the  principal  action,  the  proceedings  and 
the  trial  to  be  had  upon  it  may  constitute  essentially  an  in- 
dependent and  separate  action;  that  the  statutory  action 
upon  such  complaint  is  special,  in  that  the  complaint  must 
be  filed  in  a  pending  principal  case ;  yet  once  the  complaint 
has  been  filed,  there  is  in  the  proceedings  nothing  peculiar 
or  specially  different  from  an  ordinary  civil  action;  that 
summons  must  be  issued  and  served,  unless  waived,  issues 
may  be  formed,  and  a  jury  trial  had,  in  all  respects  as  in  an 
ordinary  action  under  the  code.  It  was  said  that  the  prin- 
cipal purpose  and  benefit  of  the  procedure,  in  a  legal  sense, 
and  often  in  practical  results,  is  to  settle  the  question  of 
suretyship  only;  and  that  the  order  concerning  the  levy  of 
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the  execution  may  be  useless  in  some  cases,  and  in  any 
case  is  only  an  incident  consequent  on  the  determination  of 
the  issues,  if  fo\ind  in  favor  of  the  alleged  surety.  See 
Griffith  v.  Dickerman,  123  Ind.  247. 

Tlie  issue  of  suretyship  between  codefendants  may  be 
tried  at,  before,  or  after  the  trial  of  the  principal  cause,  or 
even  at  a  subsequent  term.    Dodge  v.  Dunham,  41  Ind.  186. 

The  statute  relating  to  claims  against  the  estates  of  de- 
cedents, as  we  have  seen,  provides  that  while  an  action 
cannot  be  originated  by  complaint  and  summons  against  tho 
administrator  and  other  persons  upon  a  contract  executed 
hy  the  deceased  and  such  other  persons,  but  the  holder,  to 
enforce  collection  against  the  estate,  must  file  the  claim 
against  the  estate ;  yet  when  the  claim  has  been  transferred 
to  the  issue  docket  and  amended  by  making  another  person, 
bound  with  the  decedent  in  the  contract,  a  defendant  in  the 
action  and  such  defendant  has  been  brought  into  court, 
^ thereafter  the  action  shall  be  prosecuted  against  him  as  a 
codefendant  with  such  executor  or  administrator,  and  judg- 
ment sliall  be  rendered  accordingly." 

It  seems  to  us  not  improper  in  such  case  for  such  a  code- 
fendant to  set  up  his  suretyship  and  to  cause  the  question 
thereon  to  be  adjudicated,  though  he  can  not  properly  have 
an  order  for  the  seizure  of  the  assets  of  the  estate  upon  exe- 
cution, or  any  order  which  will  prevent  the  regular  settle- 
ment of  the  estate  and  the  proper  distribution  of  the  funds 
which  may  come  to  the  administrator  through  orderly  ad- 
ministration of  his  trust  under  the  control  of  the  court.  An 
adjudication  of  such  question  may  as  well  be  had  in  the 
action  wherein  all  the  parties  are  thus  before  the  court,  and 
if  had,  the  court  can  not  be  regarded  as  not  having  jurisdic- 
tion of  the  subject-matter. 

The  question  before  us  for  decision  is  whether  or  not  the 
court  had  jurisdiction  of  the  person  of  the  administrator. 
If  it  had  such  jurisdiction,  though  it  committed  errors  not 
properly  saved  and  presented  on  appeal,  the  judgment  must 
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stand.  The  administrator  was  bound  to  defend  against  the 
claim,  and  he  appeared  and  did  defend.  After  the  court 
had  ordered  that  the  claim  be  amended  by  making  Sedg- 
wick and  Kamsey  defendants,  and  the  amended  complaint 
had  been  filed,  the  administrator  demurred  to  the  amended 
complaint.  He  was  present  by  his  attorneys  at  the  trial, 
when  the  court  heard  the  evidence  and,  as  shown  by  the 
record,  made  a  finding  upon  the  question  of  suretyship,  to 
which  finding  no  objection  appears  to  have  been  made  in  any 
form. 

It  was  the  administrator's  duty  to  appear  in  the  action 
on  the  claim  against  the  estate  on  all  proper  occasions  for  the 
making  of  defense.  In  accordance  with  the  statute,  he  had 
been  made  a  codef endant  with  others  who  with  his  decedent 
had  made  the  joint  and  several  note,  and  he  was  bound  to 
know  that  under  the  statute  the  action  would  thereafter  be 
prosecuted  against  the  additional  defendants  as  codefendants 
with  him.  Either  of  these  codefendants  had  the  right  to 
have  the  question  as  to  his  suretyship  adjudicated,  but  he 
could  pursue  his  statutory  right  in  this  regard  only  by  filing 
a  complaint  in  the  pending  cause,  and  the  action  to  deter- 
mine the  matter  of  suretyship  was  to  that  extent  necessarily 
connected  with  the  pending  cause.  The  action  on  the  com- 
plaint of  the  claimant  and  the  action  on  the  cross-complaint 
are  so  related  that  the  administrator  has  assumed,  not  im- 
properly, to  bring  the  proceedings  under  both  for  review  in 
one  appeal. 

If  the  action  after  the  additional  defendants  were  brought 
in  should  be  regarded  as  an  ordinary  civil  action  against  the 
administrator  and  his  codefendants,  as  in  a  case  where  a 
defendant  has  died  pending  the  action  and  the  administra- 
tor of  his  estate  has  been  substituted,  or  as  in  a  case  under 
the  former  practice  when  it  was  allowable  to  institute  the 
proceeding  originally  by  complaint  and  summons  against 
an  administrator  and  others  bound  with  tlie  decedent  by 
contract,  then  the  administrator  having  appeared  and  having 


54  APPELLATE  COURT  OP  INDIANA, 

Lauer  v.  Schmidt. 

demurred  to  the  complaint  against  him  and  the  other  de- 
f endantS;  we  think  that  under  the  rule  as  stated  in  Lewis 
V.  Bortsfieldj  76  Ind.  390,  it  would  not  be  improper  for  the 
court  to  enter  a  rule  against  him  to  answer  the  cross-com- 
plaint; and  to  enforce  the  rule  against  him  as  in  other  civil 
actions. 

If  it  be  considered  that  the  cross-complaint,  being  a  com- 
plaint properly  filed  in  the  pending  suit  on  the  note,  and 
necessarily  filed  therein  in  order  to  secure  a  statutory  priv- 
ilege, was  so  intimately  connected  with  the  proceeding  on 
the  claim  against  the  estate  that  the  provision  of  the  statute 
relieving  the  administrator  from  the  need  of  pleading  any 
matter  by  way  of  answer,  except  a  set-off  or  a  counterclaim, 
should  be  so  far  extended  as  to  relieve  him  from  the  neces- 
sity of  pleading  to  the  cross-complaint,  and  that  therefore 
the  rule  against  him  to  answer  it  was  erroneous,  yet  when 
we  have  regard  to  the  statutory  duty  of  the  administrator 
to  appear  without  summons  and  to  make  all  available  de- 
fenses to  claims,  and  we  see  him  appearing  to  the  complaint 
against  him  and  his  codefendants  and  upon  the  trial,  we 
think  it  can  not  be  said  that  the  court  did  not  have  jurisdic- 
tion of  the  person  of  the  administrator  upon  the  cross-com- 
plaint, or  that  by  merely  abstaining  from  answering,  though 
rightfully,  he  deprived  the  court  of  such  jurisdiction. 

If  we  can  not  say  that  the  record  does  not  disclose  errors, 
yet  we  do  not  find  any  which  the  appellants  can  make  avail- 
able on  appeal. 

Judgment  affirmed. 


Lauer  v.  Schmidt. 

[No.  2,998.    Filed  Feb.  2, 1900.    Rehearing  denied  June  7, 1900.] 

Breach  of  Mabbiaob  Promibb. — Evidence, — The  testimony  of  plain- 
tiff in  an  action  for  a  breach  of  marriage  promise  that  defendant 
asked  her  to  marry  him,  that  she  consented,  that  he  asked  )ier  to  go 
to  his  home  and  get  it  ready  for  the  marriage,  and  that  the  day  for 
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the  marriage  was  fixed,  was  sufficient  to  justify  the  jury,  if  they 
belieTod  the  testimony  to  be  true,  in  finding  that  there  was  an  un- 
conditional promise  and  ag^reement  to  marry,  p.  65, 
Bbbach  of  Mabbiaob  FsoMJBE.Sxcesnve  Damages, — A  Judgment 
for  breach  of  marriage  promise  will  not  be  reyersed  as  excessive 
unless  the  amount  assessed  clearly  appears  to  have  been  the  result 
of  prejudice,  partially,  or  corruption,   pp.  66,  66. 

From  the  Vanderburgh  Superior  Court.     Affirmed. 

John  Brawnlee  and  L.  J.  Herman,  for  appellant* 
F.  B.  Posey  and  D.  Q.  Chappell,  for  appellee. 

Henley,  J. — This  was  an  action  commenced  by  appellee 
against  appellant  to  recover  damages  for  the  breach  of  a 
marriage  contract.  The  appellant  answered  by  the  general 
denial.  A  trial  by  jury  resulted  in  a  verdict  for  appellee, 
assessing  her  damages  at  $1,400.  Appellant's  motion  for  a 
new  trial  was  overruled,  and  judgment  rendered  for  the 
amount  of  the  verdict  The  sufficiency  of  the  pleadings  is 
in  no  way  questioned.  It  is  insisted  by  counsel  for  appellant 
that  the  lower  court  erred  in  overruling  the  motion  for  a 
new  trial;  first,  because  there  is  no  evidence  that  the  ap- 
pellant made  an  unconditional  promise  to  marry  appellee, 
and  second,  that  the  damages  are  excessive.  Conceding  that 
a  promise  to  marry  must  be  unconditional  before  an  action 
for  its  breach  can  be  maintained,  we  think  the  evidence  in 
this  case  is  such  as  would  justify  the  jury,  if  they  believed 
the  witnesses  were  truthful,  in  finding  that  there  was  an 
unconditional  promise  and  agreement  to  marry.  Appellee 
testified  that  appellant  asked  her  to  marry  him;  that  she 
consented;  that  he  asked  her  to  go  to  his  house  and  get 
it  ready  for  the  marriage,  and  that  the  day  for  the  marriage 
was  fixed.  The  jury  seem  to  have  taken  the  testimony  of 
appellee  as  true.  A  careful  reading  of  the  evidence  in  this 
cause  would  lead  any  one  who  was  unacquainted  with  the 
parties,  the  witnesses,  and  the  surrounding  circumstances 
to  the  conclusion  that  the  damages  assessed  were  excessive, 
but  the  evidence  is  not  of  such  a  character  as  would  take 
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this  cause  out  of  the  operation  of  the  established  rule  of  this 
court,  that  judgment  will  not  be  reversed  on  account  of  the 
amount  of  damages  assessed  in  cases  of  this  class,  unless  the 
amount  assessed  clearly  appears  to  have  been  the  result  of 
prejudice,  partiality,  or  corruption.  We  find  no  reversible 
error.    Judgment  aflirmed. 


Tarplee  v.  Capp,  Administrator. 

[No.  8,227.    Filed  Feb.  14,  1900.    Rehearing  denied  June  7,  1000.] 

Executors  a.nd  Administra-TORS. —Dcccdenfg'  Estates.— Insolvent  Es- 
tates.— Claims  Paid  by  Mistake. — Recovery  by  Administratof: — 
Where  an  executor,  acting  under  a  misapprehension  of  the  condi- 
tion of  the  estate,  and  believing  the  same  to  be  solvent,  paid  a 
general  creditor  in  full,  and  it  afterward  developed  that  the  estate 
was  insolvent,  an  action  may  be  maintained  against  the  creditor  to 
recover  back  the  overpayment,    pp.  6961. 

Same. — Decedents^  Estates. — Insolvent  Estates. — Claims  Paid  by  Mis- 
take.—Recovery. — Complaint. — A  complaint  against  a  creditor  by 
the  administrator  of  a  decedent's  estate  to  recover  a  certain  per 
cent,  of  the  amount  paid  the  creditor  on  the  belief  that  the  estate 
was  solvent  is  not  bad  for  failing  to  allege  that  a  final  dividend  had 
been  ascertained  and  declared  by  the  court  in  which  the  estate  was 
pending  for  settlement,  where  it  was  alleged  that  all  of  the  assets 
of  the  estite  had  been  reduced  to  cash,  stating  the  amount  of  assets 
and  liabilities,  the  per  cent,  the  estate  would  pay  and  the  overpay- 
ment to  defendant,    p.  61. 

Same.  —Decedents'  Estates. — Insolvent  Estates. — Claims. — Recovery, — 
Pleading. — An  answer  in  an  action  by  an  administrator  to  recover 
a  portion  of  a  claim  paid  a  creditor  under  the  mistaken  belief  that 
the  estate  was  solvent,  to  the  effect  tliat  the  assets  of  the  estate 
within  the  year  after  the  granting  of  letters  testamentary,  and  at 
the  time  defendant's  claim  was  allowed  and  paid,  exceeded  the  ag- 
gregate amount  of  claims  filed  and  allowed,  and  that  claims  were 
afterward  wrongfully  and  illegally  allowed  which  rendered  the 
estate  insolvent,  does  not  constitute  a  defense  to  such  action. 
pp.  61-70. 

From  the  Shelby  Circuit  Court.     Affirmed. 

B.  F.  Bennett,  T.  E.  Davidson.  D.  A.  Myers,  T.  B. 
Adams  and  Isaac  Carter,  for  appellant. 
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B,  L.  Smith,  C.  Cambem,  D.  L.  Smith,  K,  M.  Hord  and 
E.  K.  Adams,  for  appellee. 

Wiley,  C.  J. — This  was  an  action  by  appellee  as  admin- 
istrator de  bonis  non  of  the  estate  of  James  W.  Anderson  de- 
ceased, against  appellant,  to  recover  an  overpayment  made 
to  him  by  a  former  executor  in  the  belief  that  the  estate  was 
solvent.  The  case  was  put  at  issue,  tried  by  the  court,  a 
special  finding  of  facts  made,  and  conclusions  of  law  stated 
thereon  favorable  to  appellee.  Final  judgment  was  ren- 
dered accordingly.  Appellant's  motion  for  a  new  trial  was 
overruled,  and  he  has  assigned  errors  as  follows:  (1)  That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  (2)  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint;  (3,  4,  and  5)  that  the  court 
erred  in  sustaining  appellee's  demurrer  to  the  second,  third, 
and  fourth  paragraphs  of  answer;  (6  and  7)  that  the 
ccurt  erred  in  its  conclusions  of  law,  and  in  each  conclusion 
of  law;  (8)  that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  ti'ial.  To  pass  upon  the  first  question 
presented,  it  will  be  necessary  to  state  the  material  aver- 
ments of  the  complaint,  which  are  as  follows:  That  on 
November  29,  1892,  James  W.  Anderson  died  testate;  that 
Samuel  B.  Anderson  and  William  II.  Winship  were  ap- 
pointed executors,  and  qualified, as  such;  that,  by  agreement 
between  the  executors,  the  said  Samuel  B.  Anderson  as- 
sumed the  entire  management  of  the  trust ;  that  there  came 
into  his  hands  as  assets  of  the  estate  from  all  sources 
$74,901.77;  that  he  paid  preferred  claims  to  the  amount  of 
$23,429.27;  that  he  paid  unpreferred  claims  in  the  sum  of 
$49,322.70,  $33,570.99  of  which  was  paid  in  full,  and 
$16,151.71  partial  payments;  that  said  unpreferred  claims 
so  paid  in  full  were  paid  in  the  belief  on  the  part  of  said 
Samuel  B.  Anderson  that  the  estate  was  solvent,  and  that 
the  assets  would  be  largely  in  excess  of  the  liabilities  and 
cost  of  administration;  that,  in  addition  to  the  assets  so 
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received,  the  decedent  left  real  estate  in  Bush  and  Decatur 
counties,  Indiana,  of  the  probable  value  of  $73,965 ;  claim, 
$15,000  secured  by  second  mortgage  on  1,300  acres  of  land 
in  Missouri ;  that  at  the  time  of  the  payment  of  said  unse- 
cured claims  the  indebtedness  of  the  estate  had  not  been 
fully  ascertained,  but,  as  far  as  learned  by  said  executor, 
did  not  exceed  $75,000 ;  that  the  lands  depreciated  in  value, 
and  were  sold  for  $61,965 ;  that  owing  to  the  depreciation 
of  the  land  in  Missouri  there  was  a  loss  to  the  estate  on  the 
claim  secured  by  second  mortgage  of  $13,800;  that  on 
March  29,  1895,  the  executors  filed  their  final  report  and 
resignation,  and  appellee  was  appointed  administrator  de 
bonis  non;  that  as  such  administrator  he  has  converted  the 
assets  into  cash,  and  sold  all  the  real  estate,  amounting"to 
$71,428.38;  that  he  has  paid  expenses  of  administration, 
including  attome/8  fees  and  for  services  of  execntors,  in 
the  sum  of  $10,727.73 ;  that  he  has  paid  preferred  claims, 
$23,818.78;  that  the  total  unpref erred  clkims  against  the 
estate  amounted  to  $110,952.99;  that  the  total  assets  re- 
ceived by  the  executors  and  appellee,  after  paying  preferred 
claims  and  expenses  of  administration,  amount  to  $85,- 
988.56,  and  that  said  assets  properly  applied  in  discharge  of 
the  general  claims  would  pay  seventy-seven  and  one-half  per 
cent,  on  each  claim ;  that  on  January  10,  1894,  Samuel  B. 
Anderson,  as  executor,  paid*  appellant  $120  interest  on  two 
$1,000  notes,  and  on  February  13,  1895,  he  paid  the  prin- 
cipal and  accrued  interest,  $2,132.30,  being  the  full  amount 
due  thereon;  that  each  of  said  payments  was  made  out  of 
the  assets  of  said  estate,  and  when  made  the  executor  and 
appellant  believed  said  estate  to  be  solvent,  with  assets  more 
than  sufficient  to  pay  all  debts  and  expenses  of  administra- 
tion; that  it  has  since  been  ascertained  that  the  estate  is 
insolvent,  and  that  an  order  and  judgment  of  the  Bush  Cir- 
cuit Court,  wherein  said  estate  is  pending,  was  made  and 
entered,  and  declared  said  estate  insolvent,  and  ordered  that 
it  be  settled  as  such ;  that  a  dividend  was  ordered  to  be  paid 
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on  the  general  claims  of  seventy-seven  and  one-half  per  cent. 
It  is  also  charged  that  a  demand  was  made  on  appellant  for 
repayment  of  the  amount  so  paid  to  him  in  excess  of  seventy- 
seven  and  one-half  per  cent.,  which  was  refused. 

The  first  objection  urged  to  the  complaint  is  that  the 
appellee,  as  administrator  de  bonis  non,  has  no  right  to 
bring  and  maintain  this  action.  While  there  is  some  conflict 
in  the  adjudicated  cases^  we  are  inclined  to  the  view  that 
the  weight  of  the  authorities  and  sound  reason  support  *ap- 
pellee's  right  to  maintain  the  action.  In  Thornton  &  Black- 
ledge  on  Administration  and  Settlement  of  Estates,  §169, 
p.  453',  the  rule  is  stated  to  the  effect  that  where  an  admin- 
istrator pays  to  a  creditor  of  the  estate  the  full  amount  of 
his  claim,  believing  the  estate  is  solvent,  and  it  turns  out 
that  it  is  insolvent,  such  administrator  may  recover  back 
the  excess  in  amount  paid,  if  such  claim  is  not  a  preferred 
one.  In  EcLst  v.  Ferguson,  59  Ind.  169,  it  was  held  that, 
where  a  settlement  was  made  with  a  creditor  of  an  estate  and 
his  claim  allowed  in  full,  upon  a  mutual  mistake  that  the 
estate  was  solvent,  and  the  claim  is  not  a  preferred  one,  such 
facts  will  constitute  such  a  mistake  as  will  be  relieved 
against,  and  an  action  will  lie  to  recover  the  excess.  In  Wolf 
V.  Beaird,  123  111.  585,  15  K  E.  161,  it  was  held  that 
where  an  executor,  under  the  honest  belief  that  the  estate 
was  solvent,  pays  a  creditor  in  excess  of  his  pro  rata  dis- 
tributive share,  he  may  recover  back  the  overpayment  in  an 
action  for  money  had  and  received  for  the  use  of  the  estate. 
It  was  also  held  in  that  case  that  it  could  make  no  difference 
to  the  defendant  whether  the  plaintiff  sued  in  his  repre- 
sentative capacity,  or  in  his  individual  name.  It  has  been 
held  that  where  an  administrator  of  a  deceased  member  of 
a  firm,  relying  upon  statements  contained  in  the  reports  and 
inventory  of  the  surviving  partner  of  his  decedent,  paid  to 
one  of  the  heirs  and  distributees  of  the  estate  represented  by 
the  administrator  a  sum  in  excess  of  the  amount  she  was 
entitled  to  receive,  by  reason  of  a  depreciation  in  the  value 
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of  the  estate  of  the  deceased  partner,  the  administrator  was 
entitled  to  recover  from  such  heir  and  distributee  the  excess, 
whether  the  money  was  paid  to  her  at  her  request,  or  was 
voluntarily  paid  to  her  without  request,  the  money  having 
been  paid  under  a  mistake  of  fact,  and  not  under  a  mistake 
of  law.  Stokes  v.  Goodyhoontz,  126  Ind.  535.  The  court 
by  Elliott,  J.,  said :  ^*The  money  paid  by  the  administrator 
was  paid  under  a  mistake  of  fact,  and  not  under  a  mistake 
of  *law.  The  facts  which  induced  the  administrator  to  pay 
the  money  *  *  *  were  presented  to  him  in  a  lawful 
mode,  and  he  had  a  right  to  rely  upon  them." 

In  Henry's  Probate  Law,  §333,  it  is  said:  "As  a  rule 
an  overpayment  to  a  creditor  made  by  an  administrator  or 
an  executor  may  be  recovered.  It  being  inferred  that  he 
only  intended  to  make  such  payment  as  the  estate  could 
aiford  and  not  to  subject  himself  to  personal  liability  on 
account  of  a  deficiency  of  assets.  This  is,  however,  con- 
trary to  the  common  law  rule.  But  it  is  probably  essential 
to  the  recovery  that  such  payment  has  been  made  under  the 
impression  that  the. estate  was  solvent."  Smith  v.  Smith, 
76  Ind.  236,  is  in  point.  In  that  case,  the  executors  paid 
to  appellant,  who  was  a  legatee  under  the  will  of  the  de- 
cedent, a  certain  amount  of  money  and  specific  property. 
No  account  had  been  taken  of  the  claim  of  the  widow  to  her 
statutory  allowance  of  $500,  and  it  turned  out  that  after  the 
distribution  to  appellant  (the  residuary  legatee)  there  was 
not  left  sufficient  assets  wdth  which  to  pay  the  widow's  claim 
for  $500.  Referring  to  the  rule  and  the  authorities  in  sup- 
port of  it,  that,  ordinarily,  the  payment  of  a  demand, 
without  compulsion  and  without  fraud  and  with  a  full  op- 
portunity of  obtaining  such  knowledge,  can  not  be  recovered 
back,  the  court,  by  Bicknell,  C.  C,  said :  "But  such  a  rule 
is  not  applicable  to  legacies,  or  to  money  paid  upon  distribu- 
tion by  an  executor.  A  legatee  or  a  distributee  may  be 
required  to  give  a  bond,  conditioned  to  refund  his  ratable 
proportion  of  the  estate,   if  necessary.     Decedent's   Act, 
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§§120,  140.  And  the  failure  of  the  executor  to  take  out 
such  a  bond  will  not  release  the  legatee  or  distributee  from 
his  liability  to  refund,  when  necessary,  for  the  payment  of 
debts,  legacies  or  claims."  The  following  cases  are  also  in 
point :  Mansfield  v.  Lynch,  59  Conn.  320,  22  Atl.  313,  12 
L.  R.  A.  285;  Walker  v.  Hill,  17  Mass.  380;  Alexander 
V.  Fisher,  18  Ala.  374;  Rogers  v.  Weaver,  5  Ohio  536; 
Wheadon  v.  Olds,  20  Wend.  174;  Bqmett  v.  Vanmeter,  7 
Ind.  App.  45. 

It  is  also  urged  that  the  complaint  is  bad  because  it  does 
not  allege  that  a  final  dividend  had  been  ascertained  and 
declared  by  the  court  in  which  the  estate  was  pending  for 
settlement.  We  do  not  think  this  objection  is  well  taken.  It 
is  alleged  that  all  the  assets  of  the  estate  haJ  been  reduced 
to  cash;  that  there  was  in  the  hands  of  appellee  $84,988.56 
to  be  applied  on  the  general  debts;  that  the  claims  filed 
amounted  to  $110,952.99,  and  that  the  estate  could  only 
pay  seventy-seven  and  one-half  per  cent,  on  the  dollar  on 
the  general  claims.  It  is  also  stated  on  this  basis  what  the 
overpayment  to  appellant  was.  These  averments  are  suffi- 
ciently definite  to  obviate  the  objection  to  the  complaint 
under  consideration.  We  are  satisfied  from  the  authorities, 
and  upon  sound  reason,  that  the  complaint  states  a  cause  of 
action,  and  that  the  court  correctly  overruled  the  demurrer 
to  it. 

Xext  in  the  order  of  discussion  appellant  urges  that'  the 
court  erred  in  sustaining  the  demurrer  to  the  second,  third 
and  fourth  paragraphs  of  his  answer.  The  substantial 
averments  of  the  first  paragraph  of  answer  are  that  the  note 
which  appellant  held  against  the  decedent,  and  which  was 
paid  by  the  executor,  was  justly  due  and  owing  to  appellant ; 
that  it  was  paid  within  the  first  year  after  the  granting  of 
letters  testamentary  and  notice  thereof ;  that  the  aggregate 
amount  of  claims  filed  against  the  estate  within  a  year  after 
the  granting  of  letters  was  $16,000;  that  the  assets  of  the 
estate  were  more  than  sufficient  to  discharge  all  of  said 
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claims,  together  with  the  costs  of  administration,  etc.,  in- 
cluding appellant's  note,  and  that  when  said  note  was  so 
paid  the  assets  of  the  estate  were  more  than  sufficient  fully 
to  pay  and  discharge  all  claims  which  were  filed  against 
the  estate  within  one  year  after  the  notice  of  the  appoint- 
ment of  the  executors  and  all  preferred  claims  and  costs  of 
administration. 

The  third  paragraph  is  substantially  like  the  second,  but 
contains  the  additional  averment  that  the  aggregate  amount 
of  unpreferred  claims  allowed  against  the  estate,  after  the 
expiration  of  one  year  after  the  granting  of  letters  testa- 
mentary and  notice  thereof,  was  $47,000, — $40,000  of 
which  was  not  filed  for  more  than  two  years  after  letters 
were  granted,  and  for  more  than  fifteen  months  after  ap- 
pellant's claim  was  paid.  The  fourth  paragraph  in  addi- 
tion to  averring  that  appellant's  claim  was  just,  and  due 
when  it  was  paid,  avers  that  claims  aggregating  $40,000 
have  been  wrongfully  and  illegally  allowed  against  the 
estate  by  the  administrator  de  bonis  non  and  his  predecessor, 
Samuel  B.  Anderson,  one  of  the  executors  of  the  will,  and 
but  for  such  wrongful  and  illegal  allowances,  the  estate 
would  be  solvent. 

Appellant  has  not  called  our  attention  to  any  authority 
in  support  of  either  paragraph  of  his  answer,  and  we  are 
unable  to  see  upon  what  theory  they  can  be  held  good.  The 
creditors  of  the  estate  were  not  required  by  law  to  file  their 
claims  within  one  year  after  the  granting  of  letters  testa- 
mentary and  notice  thereof.  The  law  does  not  fix  any  time 
within  which  an  estate  shall  be  finally  settled,  though  it  is 
certainly  the  policy  of  the  law  that  settlement  should  be 
made  as  speedily  as  possible,  and  as  the  nature  of  the  estate 
will  permit.  The  administrator  of  an  estate  is  bound  to  take 
notice  of  all  claims,  if  filed  within  thirty  days  before  final 
settlement.  Schrichte  v.  Stites,  127  Ind.  472,  and  cases 
there  cited. 

The  second  and  third  paragraphs  of  answer,  which  charge 
the  aggregate  amount  of  clatms  filed  within  the  year  to  be 
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only  $16^000,  and  that  the  assets  of  the  estate  at  the  time 
were  more  than  sufficient  to  discharge  all  of  said  claims, 
etc.,  do  not  present  any  issuable  facts,  for,  as  we  have  seen, 
claimants  may  file  their  claims  after  the  expiration  of  the 
year,  but  in  such  event  they  are  liable  for  costs.  The  facts 
charged  in  the  fourth  paragraph  do  not  constitute  any  de- 
fense, whUe  it  does  charge  wrongful  and  illegal  acts  against 
appellant  as  administrator,  and  Samuel  B.  Anderson  as 
executor,  which  might  render  them  liable  both  personally 
and  upon  their  bonds,  in  favor  of  any  person  interested,  yet 
the  facts  charged  do  not  constitute  any  defense  in  this  action. 
The  court  correctly  sustained  the  demurrer  to  each  of  these 
paragraphs  of  answer. 

The  case  was  tried  by  the  court,  a  special  finding  of  facts 
made,  and  conclusions  of  law  stated  thereon.  As  a  conclu- 
sion of  law,  the  court  stated  that  appellee  was  entitled  to 
recover  of  appellant  $569.70,  for  which  judgment  was  ren- 
dered. At  the  proper  time,  the  appellant  excepted  to  the 
ccnclusions  of  law,  and  this  is  the  next  question  discussed 
by  counsel  An  intelligent  discussion  of  the  question  neces- 
sitates a  reference  to  and  statement  of  the  facts  specially 
found.  The  court  found  that  the  decedent  died  testate 
November  29, 1892 ;  tliat  Samuel  B.  Anderson  and  William 
H.  Winship  were  named  in  the  will  as  executors ;  that  they 
gave  bond  and  qualified  as  such ;  that,  by  agreement  between 
the  executors,  the  entire  business  of  the  trust  was  assumed 
and  transacted  by  Samuel  B.  Anderson,  who  was  a  son  of 
the  decedent.  It  was  further  found  that  certain  provisions 
were  made  in  the  will  for  the  widow  of  decedent ;  and  that 
she  accepted  such  provisions;  that  at  his  death  the  testator 
held  two  policies  of  insurance  on  his  life,  one  for  $10,000, 
•payable  to  his  widow,  and  one  for  $11,166.25,  payable  to 
the  widow  and  her  children ;  that  the  aggregate  sum  of  both 
of  said  policies  was  paid  to  the  beneficiaries  therein  named, 
and  that  the  interest  of  the  children  was  assigned  to  the 
widow,  and  she  received  the  entire  amount ;  that  at  the  time 
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of  the  decedent's  death,  he  was  indebted  to  appellant  upon 
two  notes  of  $1,000  each;  that  January  10,-1894,  Samuel 
B.  Anderson,  as  executor,  paid  appellant  on  said  notes,  out 
of  the  assets  of  the  estate,  $120,  and  on  the  same  day  said 
debt  was  renewed,  at  the  request  of  appellant,  by  said 
Samuel  B.  Anderson  feigning  his  name  and  that  of  his 
co-executor  to  a  note  for  $2,000 ;  that  on  February  13,  1895, 
Samuel^B.  Anderson,  as  executor,  paid  said  last  note  and 
interest,  amounting  to  $2,132.30;  that  appellant  never 
filed  said  notes,  or  either  of  them,  in  the  clerk's  office,  as  a 
claim  against  said  estate ;  that  at  the  time  of  the  decedent's 
death,  the  assets  of  his  estate  consisted  of  $11,000  in  per- 
sonal chattels;  wheat  $8,500;  thirty-five  acres  of  land  in 
Decatur  county  worth  $3,183;  2,500  acres  of  land  in  Rush 
county,  worth  $125,000;  1,320  acres  of  land  in  Missouri, 
worth  $26,400;  480  acres  of  land  in  Missouri,  worth 
$2,400;  eighty  acres  of  land  in  Tipton  county,  Indi- 
ana, worth  $2,700 ;  160  acres  of  land  in  Iowa,  worth  $1,600 ; 
the  Grand  Hotel  property  in  Rushville,  worth  $8,000 ;  and 
other  property  in  Rushville,  worth  $400 ;  that  there  was  a 
first  lien  on  the  Missouri  land  of  $10,000,  making  the  total 
value  of  the  estate  at  the  time  of  the  death  of  the  decedent 
$379,183  ;  that  up  to  the  time  appellant's  note  was  paid,  the 
amount  of  claims  filed  against  the  estate  in  the  clerk's  office 
did  not  exceed  $15,000;  that  the  total  amount  of  claims, 
both  preferred  and  general,  that  had  then  come  to  the  knowl- 
edge of  the  executors  did  not  exceed  $85,000;  that  said 
executor,  Samuel  B.  Anderson,  had  used  diligence  in  trying 
to  ascertain  the  amount  of  the  indebtedness  and  assets  of  the 
eetate ;  that  when  appellant's  note  was  paid,  the  said  Samuel 
B.  Anderson  and  the  widow  believed  said  estate  was  solvent, 
and  that  said  payment  was  made  by  said  Samuel  B.  Ander- 
son in  good  faith,  he  supposing  the  estate  to  be  amply 
solvent ;  that,  prior  to  February  3,  1893,  said  executor  bor^ 
rowed  of  the  said  widow  all  of  said  insurance  monev,  in  the 
belief  that  the  estate  was  solvent,  and  was  paid  oiit  by  him 
on  the  bona  fide  debts  of  the  estate ;  that  when  said  payment 
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was  made  to  appellant,  he,  appellant,  believed  the  estate 
was  solvent;  that  there  came  to  the  hands  of  Samuel  B. 
Anderson,  as  executor,  from  all  sources,  the  sum  of  $74,- 
901.77,  less  $1,950,  which  consisted  of  a  note  given  as  part 
of  the  purchase  money  for  the  Tipton  county  lands,  which 
he  turned  over  to  appellee,  which  left  the  true  amount  of 
assets  'which  came  into  the  hands  of  Samuel  B.  Anderson 
$72,951.77 ;  that  of  said  sum  he  paid  on  preferred  claims 
$23,429.07;  that  he  paid  on  general  claims  $49,322.70; 
that  $33,570.99  of  the  latter  amount  was  paid  on  general 
claims  in  full,  and  $16,151.71  was  applied  as  partial  pay- 
ments on  general  claims ;  that  all  of  thie  above  general  debts 
were  paid  during  the  first  year  of  the  trust,  after  the  ap- 
pointment of  the  executors,  and  up  to  that  time  the  indebt- 
edness of  the  estate  had  not  been  ascertained,  but  it  was 
believed  by  the  executor  not  to  exceed  $85,000 ;  that  March 
29,  1895,  the  said  Samuel  B.  Anderson  and  W.  H.  Win- 
ship  filed  their  final  report  as  executors,  together  with  their 
resignations,  which  report  was  approved  and  said  resigna- 
tions accepted;  that  on  said  day  appellant  was  appointed 
administrator  de  bonis  non,  gave  bond,  and  qualified  as 
such.  The  court  further  found  that  452  acres  of  the  Kush 
county  land  in  a  partition  proceeding  were  set  off  to  the 
widow  of  decedent ;  that  afterwards  an  action  was  brought 
in  the  Kush  Circuit  Court  by  certain  of  the  creditors  against 
appellee  and  the  heirs  of  the  decedent,  to  compel  appellee, 
as  administrator,  to  sell  the  land  so  set  off  to  the  widow  to 
make  assets  to  pay  debts ;  that  in  said  action,  the  court  found 
that  the  money  received  from  insurance  policies  by  the 
widow  was  used  in  the  payment  of  the  bona  fide  debts  of  the 
decedent,  and  that  she  was  entitled  to  be  subrogated  to  the 
rights  of  the  creditors,  and  that  the  land  set  off  to  her  was 
of  less  value  than  the  sum  so  paid  out  of  said  money ;  that 
the  real  estate  unsold  by  the  former  executor  was  sold  by 
appellee,  but  on  account  of  the  depreciation  of  the  value  of 
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the  real  estate,  by  reason  of  the  panic,  the  same  sold  for 
only  $61,965;  that  on  account  of  a  depreciation  of  real 
estate  in  Missouri,  resulting  from  the  panic,  there  was  a 
loss  on  the  real  estate  there  of  $13,800,  and  the  estate  real- 
ized therefrom  only  $2,000 ;  that  appellee,  as  administrator^ 
has  converted  all  the  remaining  assets  of  the  estate,  real  and 
personal,  into  cash,  and  the  same  amounts  to  $71,420.38 ; 
that  he  has  paid  expenses  of  administration,  under  the  order 
of  the  court,$10,727.73,  and  has  paid  preferred  claims  imder 
the  order  of  court,  $23,818.78 ;  that  the  entire  amount  of  in- 
debtedness of  the  estate  did  not  become  known  until  May, 
1895,  and  the  same  amounts  to  about  $143,000,  including 
preferred  claims,  in  addition  to  the  court  expenses  and  ex- 
penses of  administration ;  that  the  entire  amount  of  general 
debts  of  the  estate  is  $110,952.99;  and  the  total  assets 
received  by  the  former  executors,  including  the  said  insur- 
ance money  and  the  amount  received  by  appellee  after  the 
payment  of  the  mortgages,  taxes  and  expenses  of  adminis- 
tration, amounts  to  $86,396.67,  and  that  the  sum  applied 
pro  rata  on  the  general  debts  will  pay  seventy-seven  and 
one-half  per  cent,  on  each  and  every  general  debt  against 
said  estate;  that  on  January  30,  1897,  appellee  filed  his 
petition  in  the  Rush  Circuit  Court  to  settle  said  estate  as 
insolvent;  that  the  court  found  that  all  the  assets  of  the 
estate  had  been  reduced  to  cash,  and  that  there  remained  an 
insufficiency  of  assets  to  pay  the  general  debts  in  the  sum 
of  $36,621.71,  and  that  said  estate  was  insolvent ;  that  the 
court  further  found  that  said  Samuel  B.  Anderson,  as 
executor,  while  acting  under  a  misapprehension  of  the  con- 
dition of  the  estate,  and  believing  the  same  to  be  solvent, 
paid  certain  creditors,  whose  claims  were  only  general 
debts  against  the  estate,  in  full,  which  claims  amounted  to 
$33,570.99;  that  appellee,  as  such  administrator,  was  or- 
dered to  settle  the  estate  as  insolvent,  to  give  notice  thereof, 
which  was  done,  and  was  also  ordered  to  collect  by  suit,  or 
otherwise,  from  said  creditors  whose  claims  had  been  paid 
in  full  a  sufficient  sum  to  equalize  all  general  creditors  of 


MAT  TERM,  1900— Vol.  26.  67 

Tarplee  v.  Capp,  Adm. 

the  estate;  that  on  February  3,  1897,  appellee  demanded  of 
appellant  that  he  repay  to  said  estate  twenty-two  and  one- 
half  per  cent,  of  the  sum  so  paid  to  him  on  said  notes  by 
Samuel  B.  Anderson,  as  executor,  but  which  the  appellant 
refused  to  do. 

From  the  facts  found  we  do  not  see  how  the  court  could 
have  reached  any  other  conclusion  than  that  stated.  A 
careful  consideration  of  the  facts  found  by  the  court  leads 
us  to  the  conclusion  that  appellee  established  every  fact 
essential  to  his  recovery.  On  the  proposition  that  the  court 
erred  in  its  conclusion  of  law,  counsel  urge  (1)  that  there 
is  no  finding  that  appellant's  claim  was  paid  under  a  mutual 
mistake  of  facts,  and  that  such  finding  was  necessary  before 
appellee  could  recover.  This  proposition  can  not  be  main- 
tained, for  the  court  expressly  found  that,  when  appellant 
was  paid  his  debt,  both  he  and  the  executor  making  the  pay- 
ment believed  the  estate  was  solvent.  It  follows,  therefore, 
that  the  payment  was  made  under  a  mutual  mistake  of  the 
fact  as  to  the  solvency  of  the  estate.  (2)  That  there  is  no 
finding  that  the  estate  was  insolvent  when  appellant's  debt 
was  paid,  while,  on  the  contrary,  it  affirmatively  appears 
that  it  was  solvent.  It  was  not  necessary  to  aver  in  the  com- 
plaint that  the  estate  was  insolvent  when  the  debt  was  paid, 
and  hence  it  was  not  necessary  to  prove  such  fact,  or  for  the 
court  to  find  it,  to  entitle  appellee  to  recover.  The  very 
fact  that  the  estate  proved  to  be  insolvent  upon  final  settle- 
ment is  the  material  question  here,  and  that  fact  is  found. 
As  to  whether  the  estate  was  mismanaged  by  the  executor 
or  the  administrator,  and  by  reason  thereof  became  insolv- 
ent, is  a  question  with  which  we  have  nothing  to  do,  for  it  is 
in  no  way  presented  by  the  record.  (3)  That  there  is  no 
finding  that  appellee  was  diligent  in  ascertaining  the  condi- 
tions of  the  estate.  We  are  unable  to  see  the  necessity  of 
such  a  finding  in  a  proceeding  of  this  character,  and  counsel 
have  not  convinced  us  of  such  necessity.  (4)  That  it  is 
shown  that  the  entire  amount  of  indebtedness  became  known 


68  APPELLATE  COURT  OF  INDLA.NA, 

Tarplee  v.  Capp,  Adm. 

in  May,  1895,  and  appellee  did  not  petition  to  settle  the 
estate  as  insolvent  until  January  30,  1897,  and  that  such 
laches  ought  to  preclude  a  recovery,  and  hence  the  conclu- 
sion of  law  is  erroneous.  As  we  have  just  said,  the  conduct 
of  the  executor  and  the  administrator  in  the  management 
of  the  estate  is  not  before  us  for  consideration.    While  it  is 

true  the  law  demands  of  an  administrator  or  an  executor 

* 

the  strictest  account  of  his  stewardship,  and  imposes  upon 
him  due  diligence,  care,  and  fidelity  in  the  management  of 
his  trust,  and  places  upon  him  the  duty  of  responding  in 
damages  to  parties  in  interest  for  a  breach  of  his  fiduciary 
duties,  and  while  we  may  say  that  the  record  discloses  the 
fact  that  both  the  executor  and  appellee  did  not  perform  all 
the  duties  imposed  upon  them  by  law,  yet  the  wrongs  that 
followed,  if  any,  are  not  subject  to  review  in  this  action. 
(6)  That  there  is  no  finding  that  the  estate  has  been  finally 
settled  as  insolvent,  and  that  the  full  and  final  dividend  to 
which  the  creditors  are  entitled  has  been  ascertained  and 
decreed  by  the  Rush  Circuit  Court,  in  which  the  estate  is 
pending,  and  by  reason  of  which  it  was  impossible  for  the 
trial  court  to  determine  the  amount  of  the  recovery.  If  the 
estate  had  been  finally  settled  as  insolvent,  it  would  follow 
that  the  administrator  would  have  been  discharged,  and 
hence  could  not  prosecute  this  action.  While  there  is  no 
express  finding  that  the  estate  has  remained  open  for  the 
purpose  of  prosecuting  this  action,  there  is  an  abundant 
evidence  to  show  that  this  is  true,  for  when  the  estate  was 
ordered  to  be  settled  as  insolvent,  the  administrator  was 
further  ordered  to  prosecute  this  and  other  actions  of  a  like 
character.  But,  aside  from  this,  appellant's  objection  is 
obviated  by  the  findings,  showing  the  aggregate  indebted- 
ness, the  aggregate  assets,  and  the  per  cent,  that  can  ratably 
be  paid  upon  each  general  claim.  While  appellant's  learned 
counsel  have  urged  one  or  two  other  reasons  why  the  con- 
clusion of  law  is  erroneous,  we  do  not  deem  them  of  suflS- 
cient  importance  to  take  them  up  and  discuss  them. 
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The  next  question  in  order  of  discussion  is  the  over- 
ruling of  the  motion  .for  a  new  trial.  The  argument  upon 
this  question  is  directed  to  the  sufficiency  of  the  evidence 
to  sustain  the  special  findings  as  a  whole,  and  to  many  of 
the  findings  specifically.  We  will  consider  only  those  which 
counsel  have  discussed.  In  finding  ten  the  court  found 
that  the  widow  of  decedent  loaned  to  the  executor  $21,- 
156.26,  being  insurance  money  which  she  had  received  from 
life  insurance  upon  her  deceased  husband,  and  appellant 
urges  that  this  finding  is  contrary  to  the  evidence.  There 
is  some  conflict  in  the  evidence  upon  this  point,  but  there 
is  evidence  in  the  record  upon  which  the  court  could,  and 
doubtless  did,  base  such  finding,  and  this  being  the  case,  we 
cannot  weigh  the  evidence,  and  the  finding  must  stand.  It 
is  shown  that  the  widow  and  executor  acted  in  good  faith 
in  relation  to  this  matter.  Every  dollar  of  the  money  was 
applied  upon  the  just  debts  of  the  decedent,  and  the  cred- 
itors (and  appellant  was  one  of  them)  got  the  full  benefit  of 
that  large  sum  of  money.  It  is  also  shown  that  the  widow 
accepted  under  the  will,  and,  out  of  a  large  estate,  she  re- 
ceived in  the  end  only  real  estate  of  less  value  than  the 
money  she  advanced  to  the  executor.  That  money  was 
absolutely  hers,  and  creditors  of  the  estate  could  lay  no 
claim  to  it.  She  allowed  it  to  be  used  in  the  payment  of 
debts,  and  received  in  lieu  thereof  real  estate  which,  in 
value,  was  less  than  the  money  she  parted  with. 

Appellant  complains  that  finding  nineteen,  wherein  it  is 
stated  that  all  the  assets  of  the  estate  had  been  converted 
into  cash,  is  not  sustained  by  the  evidence.  This  com- 
plaint is  based  upon  the  fact  that  appellant  still  has  an 
uncollected  note  for  $1,900,  which  was  given  for  purchase 
money  of  real  estate  sold  by  the  administrator.  In  point  of 
fact  we  may  say  that,  so  far  as  this  note  is  concerned,  it  has 
not  been  reduced  to  cash,  but,  as  between  the  creditors  and 
the  administrator,  it  may  be  properly  considered  as  cash,  for 
the  administrator  reported  the  sale  of  the  real  estate  to  the 
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court  as  a  cash  sale,  which  report  was  approved  by  the 
court,  and  he  stands  charged  with  the  cash.  In  any  event, 
it  is  shown  that  appellant  let  the  matter  rest  as  it  is,  so  that 
the  estate  might  get  the  benefit  of  the  interest  that  would 
accrue,  and  that  the  money  could  be  collected  at  any  time 
when  needed;  and  appellant  testified,  also,  that  he  con- 
sidered the  note  as  so  much  cash,  and  that  he  was  responsi- 
ble for  it  as  cash.  In  this  connection  it  is  also  urged  that 
the  real  estate  set  off  to  the  widow  in  the  partition  proceed- 
ings belongs  to  the  estate,  and,  therefore,  constitutes  assets 
not  yet  reduced  to  cash.  Without  going  into  any  extended 
discussion  of  this  question,  it  is  a  sufficient  answer  to  ap- 
pellant's contention  to  say  that  tl;ie  real  estate  was  regularly 
set  off  to  the  widow  in  a  judicial  proceeding,  and  that  in 
a  subsequent  proceeding  by  creditors,  to  require  the  admin- 
istrator to  sell  the  real  estate  so  set  off  to  the  widow  to 
realize  assets  with  which  to  pay  debts,  it  was  also  judicially 
found  that  the  insurance  money  received  by  the  widow 
was  used  in  the  payment  of  debts  of  the  estate,  and  that  she 
was  entitled  to  be  subrogated  to  the  rights  of  creditors,  etc. 
These  facts  show  that  the  question  now  raised  by  appellant 
is  res  judicata,  and  the  judicial  proceedings  to  which  we 
have  alluded  cannot,  in  this  collateral  proceeding,  be  at- 
tacked. 

The  remaining  question  discussed  by  appellant's  counsel 
is  that  pertaining  to  the  conduct  and  management  of  the 
estate  on  the  part  of  the  executor  and  appellant  as  adminis- 
trator de  bonis  non.  We  do  not  hesitate  to  say  that  the 
record  shows  very  reprehensible  management  gf  the  estate, 
especially  on  the  part  of  Samuel  B.  Anderson,  but,  how- 
ever reprehensible  it  may  have  been,  any  rights  of  creditors 
that  have  been  prejudiced  thereby  are  not  here  presented 
for  adjudication,  and  we  dismiss  the  subject  without  further 
comment. 

Appellant,  as  shown  by  the  facts,  received  from  the  estate 
money  in  excess  of  that  to  whiclhi  he  was  entitled, — ^money 
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paid  to  him  under  an  honest  belief  and  mutual  mistake  that 
the  estate  was  solvent,  and  in  excess  of  the  pro  rata  share  or 
per  cent,  which  other  creditors  of  the  same  class  will  receive, 
unless  such  excess  can  be  recovered.  He  received  the  money 
to  which  in  equity  and  in  good  conscience  he  was  not  en- 
titled. 

The  legislature  has  classified  debts  against  an  estate,  and 
has  provided  the  order  in  which  they  shall  be  paid.  §2534 
Bums  1894,  §2378  Horner  1897. 

It  is  the  policy  of  the  law  that  claims  of  the  same  class 
shall  stand  upon  an  equality.  In  this  case  appellant's  claim 
comes  within  the  seventh  class,  designated  as  "general 
debts."  It  is  not  right,  therefore,  that  he  should  receive  pay- 
ment in  full  of  his  debt,  when  others  in  the  same  class  re- 
ceive only  seventy-seven  and  one-half  per  cent,  on  the  dollar ; 
and  to  the  end  that  all  creditors  of  this  class  may  receive 
.  the  same  rate  per  cent,  upon  their  claims,  both  good  law  and 
broad  equity  demand  that  appellant  refund  the  excess  re- 
ceived by  him. 

From  the  whole  record,  we  believe  the  trial  court  reached 
a  correct  conclusion.    Judgment  affirmed. 


Farmers'  Bank  v.  Orr  bt  al. 

[No.  2,588.    Filed  Oct.  25,  1899.    Rehearing  denied  June  8, 1900.] 

PLBADiNa.— Payment— A  plea  of  payment  to  constitute  a  bar.  to  an 
action  must  allege  that  payment  was  made  before  the  commence- 
ment of  the  action,    p.  79. 

Same. — Paymeni.—Qravel-Boad  Certiflcatea, — A  plea  of  payment  in 
an  action  by  the  assignee  of  a  gravel-road  certificate  to  enforce  the 
collection  thereof  must  allege  that  payment  was  made  before  the 
certificate  was  assigned  and  before  notice  to  defendant  of  such 
assignment,    pp.  80,  81. 

Samb.— Payment.— Oravel-Eood  Certtficatea.—An  answer  by  defend- 
ant in  an  action  by  the  assignee  of  a  gravel-road  certificate  to 
eoforoe  collection  that  he  furnished  gravel  and  performed  certain 
labor  in  the  construction  of  that  part  of  the  road  abutting  on  his 
lands,  under  an  agreement  with  the  contractor  that  the  same  was 
to  be  applied  in  payment  of  his  assessments,  is  insufficient,  where 
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no  date  was  specified  on  which  such  contract  was  entered  into,  and 
it  was  not  shown  that  the  contract  was  made  prior  to  the  issue  and 
sale  of  the  certificate,     pp.  81-83, 

EffroFFKL.—Payment.—'Oravel'Road  Certiflcatea, — Pteading.^Jn  an 
action  on  a  gravel-road  certificate  by  the  assifi^ee,  the  defendant 
answered  that  his  assessments,  on  which  the  certificate  was  issued, 
had  been  paid  by  him  in  labor  and  material  furnished  in  the  con- 
struction of  the  road  abutting  his  lands,  under  an  agreement  with 
the  gravel-road  contractor,  with  the  knowledge  and  consent  of  the 
superintendent.  Plaintiff  replied  that  it  had  been  the  owner  of  the 
certificate  for  ten  years  and  that  defendant  had  made  payments  of 
interest  thereon  during  such  time,  and  asked  for  extension  of  time, 
and  failed  to  inform  plaintiff  of  the  payment  claimed  to  have  been 
made  by  him  to  the  contractor  until  it  was  too  late  to  bring  suit 
against  the  superintendent.  Heldy  that  the  facts  pleaded  by  the 
reply  were  sufficient  to  constitute  an  estoppel  to  the  defense  pleaded 
by  the  answer,    pp.  83-89, 

Appeal  and  Error. — Assignment  of  Oro8s-£rror«.— The  action  of  the 
court  in  overruling  a  demurrer  to  the  complaint  cannot  be  reviewed 
on  an  appeal  by  plaintiff  from  the  ruling  on  the  answers  where  no 
assignment  of  cross-error  was  made  thereon  by  appellee,  pp.  89, 90, 

From  the  Clinton  Circuit  Court.     Reversed. 

H.  C.  Sheridan,  for  appellant. 

L,  J.  Curtis  and  Morrison  &  Morrisonj  for  appellees. 

Wiley,  J. — Appellant  was  plaintiff  below  and  brought 
its  action  against  appellee  Orr  and  others  to  foreclose  and 
enforce  a  lien  for  certain  gravel-road  certificates  held  by  it 
as  assignee.  The  cause  was  put  at  issue,  and  trial  was  had 
by  the  court,  resulting  in  a  general  finding  and  judgment 
agaipst  appellant  on  its  complaint  and  in  favor  of  appellee 
Orr  on  his  cross-complaint.  The  errors  assigned  question 
certain  adverse  rulings  to  appellant,  in  this:  (1)  The  over- 
ruling of  appellant's  demurrer  to  the  cross-complaint  of 
appellee  Orr;  (2)  the  overruling  of  appellant's  demurrer 
to  the  second  paragraph  of  the  separate  answer  of  appellee 
Curran;  (3)  the  overruling  of  appellant's  demurrer  to  the 
fourth  paragraph  of  the  separate  answer  of  appellee  Cur- 
ran ;  (4)  the  sustaining  of  the  demurrer  of  appellee  Orr  to 
the  second  paragraph  of  reply  to  the  second  and  amended 
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fourth  paragraph  of  the  separate  answer  of  appellee  Orr; 
(6)  the  sustaining  of  the  demurrer  of  appellee  Orr  to  the 
second  paragraph  of  answer  to  the  cross-complaint  of  Orr ; 
(6)  the  sustaining  of  the  demurrer  of  appellee  Orr  to  the 
third  paragraph  of  reply  to  the  second  paragraph  and 
fourth  amended  paragraph  of  appellee  Orr^s  answer  to  the 
complaint^  and  (7)  the  sustaining  of  the  demurrer  of  appel- 
lee Orr  to  the  third  paragraph  of  appellant^s  answer  to  the 
cross-complaint  of  appellee  Orr. 

While  these  several  paragraphs  of  pleading  are  volumin- 
ous, the  questions  at  issue  may  be  briefly  stated.  The  three 
paragraphs  of  complaint  are  identical,  except  that  they  are 
each  based  on  different  certificates  and  describe  different 
tracts  of  real  estate,  and  a  statement  of  the  facts  charged 
in  one  will  suffice  for  all.  The  complaint  avers  the  filing 
of  a  petition  in  the  commissioners'  court,  praying  for  the 
improvement,  grading,  etc.,  of  a  certain  described  highway ; 
that  the  board  of  commissioners  duly  found  that  the  requi- 
site number  of  petitioners  whose  lands  were  within  two 
miles  of  the  proposed  improvement  had  signed  the  petition ; 
that  the  board  thereupon  appointed  viewers,  as  required  by 
statute ;  that  they  were  directed  by  the  board  to  proceed  to 
examine,  view,  lay  out,  and  straighten  the  road  to  be  im- 
proved, and  make  their  report  to  the  board  at  a  time  fixed 
in  the  order  appointing  them ;  that  the  board  also  appointed 
an  engineer;  that  said  viewers  were  duly  qualified,  and  filed 
their  report ;  that  said  proposed  improvement  was  found  by 
said  board  to  be  of  public  utility ;  that  the  benefits  assessed 
exceeded  the  expenses  and  damages,  and  it  was  ordered  and 
so  entered  of  record  that  said  improvement  be  made.  It  is 
also  averred  that  one  Samuel  Merritt  was  appointed  super- 
intendent to  superintend  the  proposed  work;  that  as  such 
superintendent  he  executed  his  bond  to  the  approval  of  said 
board;  that  he  was  duly  qualified  and  entered  upon  the 
duties  of  his  said  office.  It  is  then  alleged  that  said  road 
was  constructed;  that  appellees^  lands,  describing  them, 
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were  assessed  therefor  in  a  fixed  sum;  that  the  pro  rata 
share  of  said  lands,  as  fixed  by  the  superintendent,  was  a 
certain  and  definite  sum,  which  is  specified ;  that  said  super- 
intendent made,  executed,  and  issued  certificates  of  assess- 
ment for  the  construction  of  said  road  against  the  real  estate 
of  appellee  Orr,  by  the  terms  of  which  the  payment  thereof 
was  divided  into  six  equal  instalments,  due  six,  twelve, 
eighteen,  twenty-four,  thirty,  and  thirty-six  months  from 
date  as  designated  by  coupons  attached.  It  is  further 
averred  that  after  the  levy  of  said  assessments  and  the  issu- 
ance of  said  certificates  the  same  were  sold  and  assigned  to 
appellant  before  maturity  for  a  valuable  consideration,  and 
indorsed  by  said  superintendent  and  Thomas  Slattery  & 
Company.  It  is  also  charged  that  the  said  Merritt  is  dead, 
and  his  children  and  heirs  at  law  are  made  parties.  It  is  then 
charged  that  the  first  two  coupons  on  account  of  said  certifi- 
cate have  been  paid,  and  that  on  May  23,  1891,  the  interest 
on  the  coupons  was  paid  by  appellee  Orr  to  such  date.  It 
is  then  averred  that  on  October  13,  1887,  the  improvement 
of  said  highway  was  reported  to  the  board  as  completed  and 
was  then  turned  over  to  the  board  of  commissioners  by  said 
superintendent.  It  is  further  charged  that  such  certificate 
is  a  first  lien  upon  the  real  estate  described  therein;  that 
the  appellee  Orr  is  still  the  owner  of  the  same;  that  said 
certificate  is  due  and  remains  unpaid,  )vherefore,  etc. 
Copies  of  the  certificate  and  coupons  upon  which  each  para- 
graph of  the  complaint  is  based  are  filed  as  exhibits.  A  de- 
murrer to  each  paragraph  of  complaint  was  filed  and  over- 
ruled. Appellee  filed  a  cross-complaint  and  an  answer  in 
four  paragraphs. 

The  cross-complaint  avers,  in  substance,  the  same  facts 
as  set  out  in  the  complaint  as  to  the  petition  and  proceed- 
ings before  the  board  of  commissioners,  the  assessment  of 
his  lands,  the  issuing  of  the  certificates  sued  on,  and  their 
assignment  to  appellant.  It  is  then  charged  that  said  cer- 
tificates have  been  fully  paid  by  the  appellee  in  the  follow- 
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ing  maimer:    That  on  the  —  day  of ,  1886,  appellee 

Orr  entered  into  a  written  contract  with  one  Charles  Pence, 
the  contractor,  for  the  construction  of  said  road,  whereby  he 
agreed  to  furnish  gravel  from  pits  on  his  real  estate  to  gravel 
about  one  and  one-half  miles  of  said  road,  at  the  rate  of 
eight  cents  per  load,  and  that  the  pay  for  such  gravel  should 
be  applied  to  the  payment  of  the  assessment  made  against 
his  lands ;  that  by  an  oral  agreement  with  said  Pence  appel- 
lee was  to  work  in  said  pit,  and  furnish  a  team  and  hand  to 
haul  and  work  on  said  road,  and  to  furnish  other  work  and 
material  thereon;  that  under  said  contract  he  furnished 
gravel  for  one  and  a  half  miles  of  said  road ;  that  he  also 
fiumished  a  team  and  hand  to  haul  and  work  in  said  pit,  and 
in  all  things  complied  with  his  said  contract;  that  the 
gravel,  work,  etc.,  amounted  to  $400 ;  that  in  the  settlement 
between  said  Pence  and  appellee,  the  pay  for  said  work  and 
material  was  first  applied  to  the  payment  of  said  assessments 
on  appellee's  real  estate;  that  said  Merritt  knew  of  and 
concurred  in  said  contracts  and  in  the  settlement  between 
appellee  and  said  Pence,  and  that,  instead  of  delivering  to 
said  Pence  certificates  to  the  amount  of  said  assessments, 
he  was  charged  with  having  received  pay  in  said  amount, 
and  said' certificates  were  retained  by  said  Merritt  as  fully 
satisfied,  to  be  delivered  to  appellee.  It  is  then  averred  that 
said  assessments  appear  as  a  lien  against  his  real  estate  and 
he  prays  that  they  be  canceled  and  that  the  title  to  his  lands 
be  quieted.  A. demurrer  to  this  cross-complaint  for  want 
of  facts  was  overruled. 

The  first  paragraph  of  appellee  Orr's  answer  was  a  gen- 
eral denial.  In  the  second  paragraph  of  answer  appellee 
simply  avers  payment  of  the  certificates  sued  on,  without 
describing  the  manner  or  stating  the  time  of  payment.  In 
the  third  paragraph  appellee  admits  the  construction  and 
completion  of  the  road,  the  assessments  made  against  his 
lands,  and  the  issuance  of  the  certificates,  but  denies  the 
assignment  to  appellant.    The  amended  fourth  paragraph 
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of  answer  is  a  special  plea  of  payment,  and  the  facts  alleged 
therein  are  the  same  as  stated  in  the  cross-complaint.  A 
demurrer  to  the  second,  third,  and  amended  fourth  para- 
graphs of  answer  was  overruled. 

Appellant's  answer  to  the  cross-complaint  was  in  two 
paragraphs,  the  first  of  which  was  a  general  denial.  In  the 
second  paragraph  it  is  averred  that  appellant  purchased  the 
certificates  sued  on  and  paid  a  valuable  consideration  there- 
for before  their  maturity,  and  without  notice  of  the  facts 
stated  in  the  cross-complaint ;  that  such  purchase  was  made 

on  the  —  day  of ,  1886 ;  that  ever  since  appellant  has 

been  engaged  in  the  banking  business  in  the  city  of  Frank- 
fort, Indiana,  and  has  known  the  cross^omplainant  inti- 
mately all  of  said  time ;  that  it  has  had  possession  and  has 
been  the  owner  of  said  certificates  since  their  purchase; 
that  during  said  time  appellant's  president,  cashier,  and 
other  officers  have  frequently  and  at  divers  times,  since  the 
maturity  of  the  first  coupon,  notified  the  cross-complainant 
that  it  was  the  owner  of  the  certificates ;  notified  him  to  call 
at  its  office  and  pay  the  same,  and,  since  the  maturity  of  the 
last  of  said  certificates,  appellant,  in  the  due  course  of  mail, 
has  frequently  demanded  of  appellee  to  call  at  its  office  and 
pay  said  certificates.  It  is  further  alleged  that  appellee 
frequently  called  at  appellant's  office,  and  conversed  with 
its  officers  within  the  past  ten  years  in  reference  to  said  cer- 
tificates, but  at  no  time  did  he  ever  claim  that  any  portion 
of  them  had  been  paid ;  that  frequently  during  said  last  ten 
years  appellee  promised  and  agreed  with  appellant  to  pay 
the  same;  that  he  had  frequently  and  at  various  times 
begged  and  requested  appellant  to  extend  the  time  of  the 
payment  and  give  him  an  opportunity  to  pay  the  same 
without  suit;  that  appellant  has  threatened  suit  against 
appellee  on  said  certificates,  and  he  called  at  appellant's 
office  and  begged  appellant  not  to  enter  suit,  but  to  give  him 
further  time  and  that  he  would  pay  tVo  same;  that  on  May 
23,  1891,  appellee  called  at  appellant's  bank  and  paid  on 
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each  of  said  certificates  all  the  interest  then  due,  and  such 
interest  was  credited  upon  the  back  thereof  in  appellee's 
presence;  that  on  the  3l8t  of  August,  1894,  appellee  paid  as 
interest  on  said  certificates  the  sum  of  $10,  which  was  cred- 
ited thereon;  that  when  said  payments  were  made,  and  at 
no  other  time,  did  appellee  claim  or  pretend  that  said  certifi- 
cates had  been  paid,  but  on  the  contrary  led  appellant  to 
believe  that  there  was  no  defense  existing  against  the  col- 
lection thereof.  It  is  further  alleged  that  when  said  pay- 
ments were  made,  and  until  the  —  day  of  March,  1896, 
the  said  Samuel  Merritt,  the  superintendent  who  issued  said 
certificates,  was  living  in  the  said  city  of  Frankfort,  at 
which  time  he  died,  and  that  at  any  time  previous  to  his 
death  the  facts  t'elating  to  said  certificates  were  obtainable 
from  him  by  appellant.  It  is  further  charged  that  it  was 
wholly  and  entirely  because  of  the  promises  made  by  appel- 
lee that  it  deferred  its  action  on  said  certificates  and  de- 
ferred the  collection  thereof;  that  it  was  induced  by  his  re- 
quests and  promises  of  payment;  that  because  of  being 
led  by  appellee  to  believe  that  there  was  no  objection  or 
defense  existing  against  said  certificates,  it  deferred  a  suit 
at  law  to  collect  the  same  till  after  the  death  of  said  Merritt. 
It  is  also  alleged  that  appellant  had  no  knowledge  of  the 
facts  set  out  in  the  cross-complaint  till  after  the  death  of 
said  Merritt,  and  until  after  this  action  was  commenced, 
when  a  knowledge  of  said  facts  was  first  imparted  by  the 
filing  of  the  cross-complaint  and  answer  herein;  that  by 
reason  of  said  facts  appellant  was  induced  to  defer  its  action 
to  collect  and  enforce  said  certificates  until  it  was  too  late 
for  it  to  obtain  the  information  that  must  necessarily  have 
been  possessed  by  said  Merritt,  and  until  it  was  too  late  id 
bring  an  action  against  said  Merritt  in  the  event  that  the 
facts  set  up  in  the  cross-complaint  are  true;  and  that  by 
reason  of  the  facts  above  stated  appellant  was  misled  and 
prevented,  in  the  event  said  facts  are  true,  from  bringing 
suit  upon  the  bond  of  said  Merritt  as  such  superintendent. 
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who  would  have  been  liable  thereon  at  any  time  before  the 
statute  of  limitations  had  run  against  him  for  selling  such 
certificates  if  the  same  were  paid.  The  prayer  of  this  para- 
graph of  answer  is  that  appellee  Orr  be  estopped  from  plead- 
ing said  contract  and  payment  and  the  facts  charged  in  his 
cross-complaint. 

Appellant  replied  to  the  second  paragraph  of  the  separate 
answer  and  the  amended  fourth  paragraph  of  appellee's  sep- 
arate answer,  in  two  paragraphs.  The  first  was  a  general 
denial,  and  the  second  sets  up  the  same  facts  as  alleged  in 
the  second  paragraph  of  answer  to  the  cross-complaint.  A  de- 
murrer for  want  of  facts  was  sustained  to  the  second  para- 
graph of  answer  to  the  cross-complaint  and  to  the  second 
paragraph  of  reply  to  the  second  and  amended  fourth  para- 
graphs of  the  separate  answer  of  appellee  Orr.  After  these 
rulings  appellant  filed  its  third  paragraph  of  reply  to  the 
second  and  amended  fourth  paragraphs  of  the  separate 
answer  of  appellee  Orr.  These  paragraphs  seek  to  state 
facts  constituting  an  estoppel  in  pais,  and  are  similar  to  the 
preceding  paragraphs  of  a  like  character,  and  differ  from 
them  in  that  the  facts  relied  upon  are  set  out  more  fully  and 
with  greater  particularity.  Appellant  averred  in  these 
paragraphs  that  the  conduct,  acts,  words,  and  promises  of 
appellee  were  intended  to  and  did. mislead  it,  by  which  its 
right  of  action  against  Merritt  was  postponed  until  the 
statute  of  limitations  had  run  against  it,  and  until  after  his 
death,  and  left  it  without  remedy  except  its  right  to  enforce 
its  lien,  etc.  A  demurrer  to  each  of  them  was  sustained. 
There  is  no  cross-error  assigned.  As  the  various  questions 
presented  for  decision  may  arise  upon  a  retrial  of  the  cause 
in  case  of  reversal,  it  will  be  necessary  for  us  to  decide  each 
of  them,  and  we  will  take  them  up  in  the  order  in  which 
counsel. for  appellant  has  presented  them. 

It  is  urged  that  the  second  paragraph  of  appellee^s  answer 
is  bad.  In  this  paragraph  appellee  admits  the  construction 
of  the  gravel  road,  the  assessments  against  his  lands,  etc., 
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as  charged  in  the  complaint,  and  it  avers,  in  the  language 
of  the  pleader,  "that  he  fully  paid  said  assessments  and 
that  he  owes  nothing  on  account  thereof/'  It  seems  to  us 
that  this  paragraph  of  answer  is  defective  in  at  least  two 
particulars:  (1)  There  is  no  averment  that  payment  was 
made  before  the  beginning  of  the  action.  A  plea  of  pay- 
ment does  not  need  to  allege  the  amount  paid,  nor  the  exact 
dat^  of  payment,  nor  the  person  to  whom  the  payment  was 
made.  Demuth  v.  Doggy,  26  Ind.  341.  But  it  is  necessary 
to  allege,  to  constitute  a  bar  to  an  action,  that  it  was  paid 
before  the  commencement  of  the  action.  Epperson  v.  Hos- 
tetter,  95  Ind.  583;  Johiison  v.  Breedlove,  104  Ind.  521; 
Cranor  v.  Winters^  75  Ind.  301 ;  Work's  Prac.  §555. 

The  reason  for  the  rule  that  a  plea  of  payment  should  aver 
'that  payment  was  made  before  the  commencement  of  the 
action  is  based  upon  the  fact  that  to  constitute  a  complete 
defense  the  payment  must  have  been  made  before  the  plain- 
tiff sought  his  remedy  at  law.  If  payment  is  made  after 
suit  is  brought,  it  does  not  go  in  bar  of  the  action,  but  only 
in  mitigation  of  damages,  unless  it  appears  that  costs 
accrued  to  the  time  of  payment  have  been  included  in  the 
payment,  for  the  general  rule  prevails  that  a  plaintiff  who 
successfully  maintains  his  action  shall  recover  costs. 

Works'  Practice  and  Pleading,  at  §596,  says:  "Payment 
made  after  the  suit  is  brought  cannot  be  pleaded  in  bar  of 
the  action.  It  is  and  has  been  held  that  such  payment  may 
be  proved  in  mitigation  of  damages.  But  the  defendant 
may  plead  payment  of  the  debt  after  the  suit  is  brought,  not 
in  bar  of  the  action,  but  in  bar  of  the  further  maintenance 
of  the  action."  See  Bischoff  v.  Lucas,  6  Ind.  26 ;  Bank  v. 
BracJcett,  4  K  H.  557 ;  Herod  v.  Snyder,  61  Ind.  453. 

(2)  The  second  paragraph  of  answer  is  bad  for  the  addi- 
tional reason  that  it  fails  to  allege  that  the  payment  was 
made  before  the  certificates  were  assigned  to  appellant,  and 
before  notice  to  appellee  of  such  assignment.  In  this  connec- 
tion it  is  important  to  look  at  and  determine  the  force  of 
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some  of  the  provisions  of  the  statute  under  which  the  certifi- 
cates in  suit  were  issued,  for  such  provisions  may  be  of  con- 
trolling importance  in  the  discussion  of  other  pleadings  in 
question.  The  proceedings  to  establish  the  gravel  road  de- 
scribed in  the  complaint  were  had  under  the  act  of  April  8, 
1885  (Acts  1885,  pp.  162-169).  By  section  nine  of  the  act, 
after  the  improvement  has  been  ordered  and  the  assessments 
confirmed,  it  is  made  the  duty  of  the  commissioners  to  ap- 
point a  superintendent  who  shall  have  charge  of  the  work. 
He  is  required  to  execute  a  bond,  and  is  made  liable  thereon 
by  any  person  aggrieved.  By  section  ten  the  superintendent 
is  required  to  let  the  contract  for  construction,  and  the  con- 
tractor is  required  to  give  bond.  By  section  eleven  it  is 
made  the  duty  of  the  superintendent  to  make  assessments  on 
all  lands  benefited,  ratably  upon  the  amount  of  benefits," 
etc.  He  is  also  required  to  issue  certificates  which  certify 
the  sura  assessed  against  each  tract  of  land.  By  this  section, 
also,  the  superintendent  is  authorized  to  give  such  certifi- 
cates in  payment  of  any  sum  due  for  any  labor  performed, 
or  to  negotiate  and  sell  them  at  not  less  than  their  par  value. 
By  this  section  it  is  provided  that  any  holder  of  the  certifi- 
cates, when  any  instalment  becomes  due  and  remains  un- 
paid, may  maintain  an  action  thereon.  It  is  also  provided 
that  such  certificates  shall  be  assignable  as  promissory  notes. 
The  certificates  in  suit  are  made  payable  at  the  First  Na- 
tional Bank  of  Frankfort,  Indiana.  By  these  provisions  of 
the  statute,  it  is  plain,  from  the  averments  of  the  com- 
plaint, that  appellant  is  legally  and  rightfully  the  owner 
of  the  certificates  in  suit,  and  can  successfully  maintain  an 
action  upon  them,  unless  some  valid  defense  is  interposed. 
The  complaint  avers  that  appellant  purchased,  for  a  valu- 
able consideration  and  before  maturity,  these  certificates, 
and  that  they  were  assigned  to  it.  Payment  by  the  appellee 
of  the  certificates  to  the  superintendent  or  contractor,  after 
such  purchase  and  assignment,  could  not  defeat  an  action 
for  their  collection  in  the  hands  of  the  purchaser  and  holder, 
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in  the  absence  of  an  averment  which  would  tender  that 
issue.  We  are  confronted  with  the  fact  that  they  are  made 
by  statute  assignable  "as  promissory  notes."  A  note  not 
negotiable  by  the  law  merchant  may  be  assigned,  and  by 
such  assignment  the  title  passes  to  the  assignee,  and  he  may 
maintain  an  action  for  its-  collection.  In  such  case  an 
answer  by  the  payor  that  he  had  paid  the  note  to  the  origi- 
nal payee  would  not  be  good  unless  it  showed  that  payment 
was  made  before  the  assignment  and  before  he  had  notice 
thereof.  When  a  debt  is  evidenced  by  a  non-negotiable  in- 
strument, and  the  instrument  is  not  produced  when  the 
payment  is  made,  such  payment  is  made  at  the  risk  of  the 
debtor;  and  if  it  turns  out  that  the  instrument  has  been 
assimed,  and  is  held  at  the  time  of  payment  by  another 
par^  the  payment  is  not  a  valid  one,  and^U  not  discharge 
the  payor  from  liability.  Clark  v.  Iglestrom,  51  How.  407 ; 
Mohley  v.  Ryan,  14  111.  51 ;  Capps  v.  Oorham,  14  111.  198. 
We  can  not  indulge  any  presumption  in  favor  of  the  answer 
we  are  now  considering,  and  are  required  to  construe  it  most 
strongly  against  the  pleader.  Nill  v.  Comparetj  15  Ind. 
243 ;  Helms  v.  SisJc,  8  Blackf .  503 ;  Woodward  v.  Elliott, 
13  Ind.  516;  Chitty  on  Bills,  393;  Works'  Prac.  §595,  p. 
384.  From  the  authorites,  and  what  we  have  said,  the  sec- 
ond paragraph  of  appellee  Orr's  answer  was  insufficient  to 
withstand  a  demurrer  for  want  of  facts,  and  the  demurrer 
should  have  been  sustained. 

The  amended  fourth  paragraph  of  answer,  it  seems  to  us, 
is  bad.  This  paragraph  of  answer  is  a  special  plea  of  pay- 
ment, wherein  the  facts  relied  upon  constituting  payment 
are  set  out.  Appellee  Orr  there  relies  upon  an  alleged  con- 
tract with  the  contractor  for  the  construction  of  that  part 
of  the  road  abutting  on  his  lands,  that  he  would  furnish  a 
certain  amount  of  gravel  and  perform  certain  labor,  which 
was  to  be  applied  in  discharge  of  his  assessments.  The 
answer  avers  that  this  contract  was  made  in  1886,  but  fails 
to  specify  any  particular  date.    It  further  avers  that  appel- 
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lee  complied  with  the  contract ;  that  he  furnished  gravel  and 
performed  labor  sufficient  to  pay  his  assessments,  and  that 
the  superintendent  concurred  therein.  It  appears  from  the 
record  that  the  petition  for  the  road  was  filed  June  9,  1886 ; 
that  the  viewers  made  their  report  August  5,  1886 ;  that  on 
saitl  date  the  commissioners  approved  said  report  and  con- 
firmed the  assessments  as  made;  that  they  at  that  time  ap- 
pointed a  superintendent  and  ordered  the  road  constructed. 
The  certificates  sued  upon  bear  date  of  September  10, 
1886.  It  does  not  appear  any  place  in  the  amended  fourth 
paragraph  of  answer  when  the  contract  between  appellee 
and  Pence  was  made,  except  that  it  was  in  1886,  nor  that  it 
was  made  before  the  certificates  were  issued  and  assigned, 
nor  that  it  was  made  before  appellee  had  notice  of  such 
assignment.  If  appellee  paid  the  certificates  or  assess- 
ment as  alleged,  it  was  his  duty  to  secure  the  certifi- 
cates at  the  time  of  payment,  and  have  the  lien  created 
by  the  assessment  against  his  lands  canceled.  If  he  paid 
them  after  their  assignment  to  appellant,  this  paragraph  of 
answer  does  not  state  facts  constituting  a  defense. 

In  Mobley  v.  Ryan,  14  111.  51,  56  Am.  Dec.  488,  it  was 
held  that  if  a  debt  is  evidenced  by  a  non-negotiable  instru- 
ment, as  a  bond,  and  the  instrument  is  not  produced  when 
the  payment  is  made,  such  payment  is  made  at  the  risk  of 
the  payor,  and  if  it  turn  out  that  the  instrument  has  been 
assigned  and  is  held  at  the  time  by  another  party,  the  pay- 
ment is  not  a  valid  one.  In  this  case  appellee  permitted 
these  certificates  to  remain  outstanding  and  uncanceled  for 
ten  years  after,  he  alleges,  he  had  paid  them.  He  was 
bound  to  know  that  these  certificates  were  issued,  for  the 
law  declares  it  the  duty  of  the'  superintendent  to  issue  them, 
and  he  is  presumed  to  know  the  law.  He  is  further  charge- 
able with  the'knowledge  that  the  certificates  were  assignable, 
and  that  the  superintendent  could  negotiate  and  sell  them 
at  par,  as  was  done  in  this  case.     Yet  appellee  remains 
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silent  for  over  ten  years,  permits  these  certificates  to  go 
upon  the  market,  is  satisfied  to  let  the  assessments  remain 
against  his  lands  and  uncanceled,  and  takes  no  steps  to  have 
them  canceled  until  suit  is  brought  to  enforce  and  foreclose 
the  lien. 

The  authorities  cited  in  support  of  our  conclusion  as  to 
the  second  paragraph  of  answer  apply  with  equal  and  even 
with  stronger  force  here,  and  with  those  here  cited  lead  us 
to  hold  that  the  court  below  erred  in  overruling  the  demurrer 
to  the  amended  fourth  paragraph  of  answer. 

As  to  the  first  error  assigned,  the  overruling  of  appel- 
lant's demurrer  to  the  cross-complaint  of  appellee  Orr,  it  is 
sufficient  to  say  that  the  facts  charged  therein  are  the  same 
as  those  set  up  in  the  amended  fourth  paragraph  of  answer. 
The  only  material  difference  between  the  two  is  that  in  the 
cross-complaint  affirmative  relief  is  sought,  while  in  the 
amended  fourth  paragraph  of  answer  the  facts  are  pleaded 
in  bar  of  appellant's  right  of  action.  While  other  objec- 
tions are  urged  to  the  sufficiency  of  the  cross-complaint, 
those  made  to  the  amended  fouAh  paragraph  of  answer,  and 
which  we  have  already  discussed,  are  applicable  to  it,  and 
upon  the  same  reasoning  and  upon  the  same  authorities  we 
must  hold  the  cross-complaint  bad  as  against  a  demurrer  for 
want  of  facts,  and  that  it  was  error  to  overrule  a  demurrer 
to  it. 

We  next  come  to  a  consideration  of  the  fourth,  fifth, 
sixth,  and  seventh  specifications  of  the  assignment  of  errors. 
The  fourth  and  sixth  challenge  the  action  of  the  court  in 
sustaining  appellee's  demurrer  to  the  second  paragraph  of 
reply  to  the  second  and  amended  fourth  paragraphs  of  the 
answer  of  appellee  Orr,  and  also  the  sustaining  of  the  appel- 
lee's demurrer  to  the  third  paragraph  of  reply.  The  fifth 
and  seventh  assail  the  action  of  the  court  in  sustaining  the 
appellee's  demurrer  to  the  second  and  third  paragraphs  of 
appellant's  answer  to  the  cross-complaint.  These  several 
pleadings  are  drawn  upon  substantially  the  same  facts,  and 


y 


84  APPELLATE  COURT  OF  INDLAJ^'A, 

Farmers'  Bank  v.  Orr. 

differ  only  in  phraseology.  In  each  of  them  appellant  seeks 
to  state  facts  which  constitute  an  estoppel  in  pais,  and  they 
all  may  be  considered  together. 

In  the  former  part  of  this  opinion  we  have  given  a  resume 
of  these  several  pleadings,  and  a  repetition  of  them  would 
be  useless.  Before  considering  the  suflSciency  of  the  several 
paragraphs,  it  is  important  to  understand  what  is  ordi- 
narily required  to  constitute  an  estoppel  in  pais.  For- 
tunately this  question  has  been  fully  adjudicated  in  this 
State,  and  the  authorities  are  uniform.  To  constitute  an 
estoppel  in  pais,  the  following  elements  must  appeal,  viz. : 
(1)  A  representation  or  concealment  of  material  facts ;  (2) 
the  representation  must  have  been  made  with  a  knowledge 
of  the  facts;  (3)  the  party  to  whom  the  representation  was 
made  must  have  been  ignorant  of  the  truth  of  the  matter; 
(4)  the  representations  must  have  been  made  with  the  inten- 
tion that  the  other  party  should  act  upon  it,  and  (5)  the 
other  party  must  have  been  induced  thereby  to  act.  Roberts 
V.  Abbott,  127  Ind.  83 ;  Kuriger  v.  Joest^  22  Ind.  App.  633. 
(a)  Representation  or  concealment  of  material  facts.  It 
must  be  conceded  that  these  pleadings  do  not  show  any  rep- 
resentation of  the  material  facts,  but  it  is  to  be  remembered 
that  silence,  where  it  is  the  duty  of  the  party  to  speak,  is 
equivalent  to  concealment.  Studdard  v.  Lemmond,  48  Ga. 
100 ;  Markland,  etc.,  Co.  v.  Kimmel,  87  Ind.  560 ;  Jeneson 
V.  Jeneson,  66  111.  259 ;  Grifjfin  v.  Nichols,  51  Mich.  676, 
17  N.  W.  63;  Niven  v.  Belknap,  2  Johns.  (N.  T.)  573; 
Cody  V.  Owen,  34  Vt.  598 ;  Wheeler  v.  New  Brunswick,  etc., 
B.  Co.,  115  U.  S.  29,  5  Sup.  Ct.  1061.  If,  therefore,  the 
first  element  of  estoppel  is  present,  it  must  rest  upon  con- 
cealment of  material  facts,  or  silence,  which,  in  law,  is  con- 
cealment, and  it  must  appear  that  it  was  the  duty  of  the 
appellee  to  speak.  Appellee  knew  that  appellant  had  pur- 
chased, was  the  owner  and  holder  of,  and  had  in  its  posses- 
sion the  certificates  in  suit.  He  knew  that  appellant  be- 
lieved that  it  held  against  his  land  a  valid  and  subsisting 
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lien  by  which  it  expected  to  reimburse  itself,  if  necessary, 
by  a  foreclosure  thereof,  for  he  was  repeatedly  notified 
thereof  and  often  requested  to  pay  the  amount  represented 
by  the  certificates  and  coupons.  He  even  paid  the  first  two 
coupons  to  mature,  and  twice  thereafter  paid  the  interest. 
He  knew  whether  or  not  he  had  paid  the  certificates,  or  had 
paid  the  assessments  made  against  his  lands.  Under  these 
facts,  it  was  his  duty  to  speak,  that  appellant  might  be 
advised  of  the  situation  in  which  it  was  placed.  This  being 
true,  the  first  element  of  an  equitable  estoppel  was  present, 
as  shown  by  the  pleadings,  (b)  Again,  it  fully  appears  that 
appellee  remained  silent,  with  a  full  knowledge  of  the  facts 
that  he  thus  concealed,  and  hence,  the  second  element  of  an 
estoppel  was  present,  (c) .  The  facts  charged  in  these  plead- 
ings clearly  show  that  appellant  was  ignorant  of  the  facts 
relied  upon  by  appellee  as  set  forth  in  his  cross-complaint 
and  special  paragraphs  of  payment,  and  hence  the  third 
element  of  estoppel  is  established,  (d)  As  appellee  thus 
concealed  from  appellant  these  material  facts,  it  was  neces- 
sary for  appellant,  in  its  answer  to  the  cross-complaint  and 
its  reply  to  his  answer,  to  aver  that  his  conduct  and  silence 
were  intended  to  operate  as  a  delay  on  its  part,  and  that 
they  were  intended  that  appellant  should  act  upon  them.  It 
was  also  necessary  for  appellant  to  aver  that  it  did  so  delay 
and  act.  This  it  did  in  full  and  specific  terms,  and,  by 
80  averring,  the  answer  to  the  cross-complaint  and  the 
paragraphs  of  reply  under  consideration  are  brought  within 
the  fourth  element  of  estoppel,  (e)  Was  the  appellant  in- 
duced by  the  conduct  and  silence  of  the  appellee  to  forego  its 
remedy,  if  it  had  any,  against  the  superintendent,  for  the 
fraud  practiced  upon  it  by  him  in  selling  and  assigning  to 
it  certificates  which  had  been  paid,  and  which  the  superin- 
tendent agreed  to  cancel  ?  If  it  did,  then  it  acted  upon  such 
conduct  and  silence  to  its  detriment,  and  if  these  pleadings 
show  this  fact,  then  we  have  present  the  fifth,  and  all  the 
elements  of  an  equitable  estoppel. 
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As  WO  have  seen,  the  superintendent  was  required  to  give 
bond  with  freehold  sureties,  conditioned  for  the  faithful 
performance  of  the  duties  assigned  him ;  he  was  required  to 
execute  certificates  against  each  tract  of  land;  he  was  au- 
thorized to  give  such  certificates  in  payment  for  labor  per- 
formed, to  negotiate  and  sell  them,  and  such  certificates 
were  made  assignable  the  same  as  promissory  notes.  It  is 
shown  that  he  did  all  these  things  required  of  him  by  statute, 
except  to  pay  for  labor  with  them.  Under  the  conditions  of 
his  bond  he  was  liable  to  any  person  aggrieved  for  any  mal- 
feasance or  official  misconduct.  If  he  concurred  in  the  con- 
tract between  appellee  and  Pence,  and  if  such  contract  was 
one  which  could  have  been  enforced  (and  as  to  this  question 
we  do  not  express  any  opinion),  yet  it  seems  clear  to  us  that 
if  the  superintendent  sold  and  assigned  the  certificates  to 
appellant,  which  had  been  paid  as  alleged,  and  which  were 
to  have  been  surrendered  to  appellee,  such  action  on  the  part 
of  the  superintendent  would  have  constituted  such  fraud 
and  official  misconduct  on  his  part  as  would  render  him 
liable  both  personally  and  upon  his  official  bond  for  such 
damages  as  resulted  to  appellant  therefrom.  There  can  cer- 
tainly be  no  doubt  as  to  this  proposition,  for  it  finds  support 
both  in  morals  and  in  law,  and  is  strengthened  by  equity 
and  common  honestv.  These  facts  having  been  concealed 
from  appellant  imtil  any  right  of  action  against  the  super- 
intendent had  been  lost  to  it,  it  is  without  remedy,  unless 
appellee  is  estopped  to  interpose  his  defense  under  the  facts 
pleaded. 

There  is  a  long  line  of  cases  which  establishes  the  rule 
that  a  person,  by  admissions,  may  be  estopped  from  pleading 
forgery,  and  of  the  many  cases  so  holding  we  cite  the  follow- 
ing: Henry  v.  Heehy  114  Ind.  275,  5  Am.  St.  613;  Lewis 
V.  Hodapp,  14  Ind.  App.  Ill;  Shisler  v.  Vandihe,  92  Pa. 
St.  447 ;  McHvgh  v.  County  of  Schuylkill,  67  Pa.  St.  391 ; 
Workman  v.  Wright,  33  Ohio  St.  405;  Owsley  v.  Philips, 
78  Ky.  517 ;  2  Randolph  on  Com.  Paper  629.    Admissions, 
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in  this  connection,  are  but  representations,  and  as  silence, 
where  it  is  the  duty  of  the  party  to  speak,  is  equivalent  to 
concealment,  and  these  constitute  the  first  element  of  es- 
toppel, it  follows,  both  by  reason  and  analogy,  that  a  party 
may  be  estopped  by  conduct  where  such  conduct  leads  an- 
other to  act  or  to  refrain  from  acting,  to  his  detriment. 
Under  the  facts  pleaded,  appellant  imdoubtedly  suffered 
a  change  in  its  relations  from  refraining  from  steps  which 
otherwise  might  and  probably  would  have  secured  it  in  its 
rights  as  against  the  superintendent  on  his  bond,  as  we  have 
seen  it  could  haye  done.  By  the  conduct  of  appellee,  appel- 
lant's relations  were  changed.  In  Kuriger  v.  Joest,  22  Ind. 
App.  663,  this  court  said :  "As  to  what  is  required  to  consti- 
tute a  change  of  relations  may  be  easily  determined  from  au- 
thorities. Thus,  in  Purviance  v.  Jones,  120  Ind.  162>  it  was 
held  that  where  one  is  induced  to  forego  his  purpose  to 
secure  his  money  before  the  statute  of  limitations  has  barred 
his  claim,  by  the  assurance  of  the  debtor  that  a  note  has 
been  signed  and  delivered  to  a  bank  for  his  benefit,  he  may, 
upon  the  death  of  the  debtor  with  the  note  still  in  his  pos- 
session, be  entitled  to  compel  a  delivery,  or  require  it  to  be 
treated  in  an  equitable  suit  as  having  been  delivered  as  rep- 
resented. In  discussing  the  question,  Mitchell,  J.,  on  page 
165,  said:  *It  may  be  that  the  evidence  was  such  as  to  have 
justified  a  finding  that  the  note  had  been  delivered  to  the 
bank  for  the  plaintiff's  benefit;  but  the  fact  was  not  so 
found.  The  intestate,  having  received  the  plaintiff's  money, 
may  have  induced  him  to  forego  any  effort  to  enforce  collec- 
tion, upon  the  assurance  that  a  note  had  been  left  with  the 
bank,  for  the  amount  of  the  debt,  for  his  benefit.  If  the 
plaintiff  rested  upon  that  assurance  until  the  statute  of 
limitations  had  barred  the  debt,  the  estate  may  now  be  es- 
topped to  say  that  the  note  was  not  delivered,  as  against  one 
who  relied  upon  the  statement  and  who  would  now  suffer 
actual  pecuniary  loss  if  the  note,  actually  signed,  was  not 
treated  as  having  been  delivered  according  to  the  represen- 
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tations  made  and  relied  upon.' "  See,  also,  Bank  v. 
Morgan,  117  U.  S.  96,  6  Sup.  Ct.  657. 

The  supreme  court  of  Texas,  in  the  case  of  Weistein  v. 
Bank,  69  Tex.  38,  6  S.  W.  171,  has  stated  the  rule  as  fol- 
lows :  "It  has  been  held  by  this  court  that  when  one  party 
has  been  prevented  or  induced  by  the  conduct  and  represen- 
tations of  another  from  taking  prompt  action  for  the  collec- 
tion of  his  debt,  that  this  is  such  a  change  in  his  position 
for  the  worse  as  to  meet  the  requirement  of  the  law  in  order 
to  create  an  estoppel,"  citing  as  authority,  Schwarz  v.  Bank, 
67  Tex.  217,  2  S.  W.  865. 

Herman  on  Estoppel,  Vol.  2,  §780,  says:  "It  is  not 
necessary  that  a  party  should  act  affirmatively  upon  a 
declaration  to  create  an  estoppel.  If  he  had  acted  not  in 
reliance  upon  it,  but  has  means  in  his  power  to  retrieve  his 
position,  and,  relying  upon  the  statement  and  in  conse- 
quence of  it  he  refrains  from  using  these  means,  the  estoppel 
will  be  enforced  for  his  benefit." 

It  has  been  held  that  a  party  may  be  concluded  by  infer- 
ences which  naturally  arise  from  his  conduct  as  well  as  by 
express  words.  Maxon  v.  Lane,  124  Ind.  592;  Irvine  v. 
Scott,  85  Ky.  260,  3  S.  W.  163 ;  Pisen  v.  Brown,  73  Tex. 
135, 10  S.  W.  661.  See,  also  Wisehart  v.  Hedrick,  118  Ind. 
341 ;  May  v.  Council  (Iowa),  39  N.  W.  879 ;  Wise  v.  New- 
atney,  26  Neb.  88,  42  K  W.  339.         ' 

The  question  now  under  discussion  was  before  this  court 
in  Kuriger  v.  Joest,  22  Ind.  App.  663,  and  many  authorities 
collected  bearing  upon  the  point  in  issue.  The  conclusion 
reached  in  that  case,  and  fully  sustained  by  the  authorities, 
was  in  harmony  with  the  position  assumed  by  the  appellant 
here,  and  we  content  ourselves  by  referring  to  that  case 
without  further  citations  to,  or  quotations  from,  the  authori- 
ties. 

From  the  great  weight  of  authorities  and  upon  ele- 
mentary principles  as  established  by  the  text-writers,  the 
wholesome  and  general  rule  may  be  deduced  that  where,  by 
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the  conduct  or  representations  of  one,  another  is  induced  to 
act,  or  to  refrain  from  acting,  and  injury  results  to  him,  the 
party  making  the  representations  is  therefore  estopped  from 
denying  the  truth  of  such  representations,  or,  if  the  injured 
party  acts,  or  refrains  from  acting,  on  the  conduct  of  his 
adversary,  the  latter  is  estopped  from  relying  upon  his 
conduct  as  a  shield  or  defense.  By  these  authorities  we  are 
led  to  the  conclusion  that  appellant's  second  paragraph  of 
reply  to  the  second  and  amended  fourth  paragraphs  of  ap- 
pellee Orr's  answer,  that  appellant's  second  paragraph  of 
answer  to  the  cross-complaint ,  that  the  third  paragraph  of 
appellant's  reply  to  the  second  and  amended  fourth  para- 
graphs of  answer,  and  the  third  paragraph  of  appellant's 
answer  to  the  cross-complaint,  were  each  sufficient  to  with- 
stand a  demurrer  for  want  of  facts,  and  that  it  was  error 
to  sustain  the  several  demurrers  thereto. 

Appellee  has  urged  some  objections  to  the  complaint,  but 
he  has  not  put  himself  in  a  position  to  have  his  objections 
considered,  for  the  reason  that  he  has  not  assigned  cross- 
error,  and,  hence,  as  to  the  sufficiency  of  the  complaint,  and 
the  action  of  the  court  in  overruling  appellee's  demurrer 
thereto,  no  question  is  presented  by  the  record. 

The  Supreme  Court,  in  Anderson,  etc.,  Assn.  v.  Thomp- 
son, 88  Ind.  405,  has  put  at  rest  this  question,  wherein  it 
was  held  that,  where  a  plaintiff  appeals  from  the  judgment 
below,  the  defendant,  appellee,  cannot,  as  a  rule,  call  in 
question  the  sufficiency  of  the  complaint  in  the  Supreme 
Court,  except  by  the  assignment  of  cross-error  presenting 
that  question. 

For  the  reasons  given  above,  the  judgment  is  reversed, 
and  the  court  below  is  directed  to  sustain  appellant's  de- 
murrer to  the  cross-complaint  of  appellee  Orr;  to  sustain 
appellant's  demurrer  to  the  second  and  amended  fourth 
paragraphs  of  the  answer  of  appellee  Orr ;  to  overrule  the 
demurrer  to  the  amended  fourth  paragraph  of  the  separate 
answer  of  Orr ;  to  overrule  the  demurrer  to  the  second  para- 
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the  5th  day  of  September,  1886,  requesting  him  to  pay  said 
rent,  which  was  then  due,  within  ten  days,  and  in  default 
thereof  to  deliver  to  her  the  possession  of  the  leased  prem- 
ises ;  that  the  ten  days  had  expired  before  the  commencement 
of  the  action,  and  the  lessee  had  failed  to  pay  the  rent  and 
still  unlawfully  and  wrongfully  held  possession  of  the 
premises  and  kept  the  lessor  out  of  the  possession  thereof, 
to  her  damage  in  the  sum  of  $100.  A  copy  of  the  notice 
served  is  also  made  a  part  of  this  complaint.  The  lessor 
demanded  judgment  for  the  possession  of  the  premises, 
$100  damages  for  the  unlawful  detention  of  her  property, 
etc.  The  answer  then  avers  that  such  further  proceedings 
were  had  in  said  suit  before  said  justice  of  the  peace,  that 
on  the  4th  day  of  October,  1886,  the  said  Hannah  C. 
Stewart  obtained  a  judgment  against  the  said  William  R. 
Xixon  for  the  immediate  possession  of  said  leased  premises 
and  $100  damages,  and  all  costs  accrued  and  to  accrue  in 
said  cause ;  and  that  on  the  5th  day  of  October,  1886,  the 
said  justice  before  whom  said  judgment  was  obtained, 
issued  and  delivered  to  one  Simon  R.  Roberts,  as  constable, 
a  writ  of  ejectment  commanding  said  constable  to  remove 
the  said  William  R.  Nixon  from  said  leased  premises  and  to 
collect  the  costs  and  damages  awarded  against  him  by  said 
justice,  and  that  said  constable  imder  and  by  virtue  of  said 
writ  ejected  the  said  William  R.  Nixon  and  removed  him 
and  his  effects  off  of  said  leased  premises  and  placed  said 
Hannah  C.  Stewart  in  full  possession  of  s^id  farm,  and 
on  the  7th  day  of  October,  1886,  said  constable  made  return 
on  said  writ,  which  return  showed  the  facts  as  aforesaid. 
And  it  further  showed  that  he  had  collected  the  said  judg- 
ment of  $100  and  costs  in  full,  and  said  constable  filed  with 
the  said  justice  the  receipt  of  the  said  Hannah  C.  Stewart 
for  the  judgment  in  fiiU  and  acknowledging  the  possession 
of  said  farm,  which  receipt  was  signed  by  the  said  Hannah 
C.  Stewart.  It  is  then  averred  that  the  judgment  was  in 
fact  paid  in  full,  and  that  at  the  time  of  the  trial  of  said 
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cause  before  the  said  justice  of  the  peace,  the  said  two  notes, 
which  were  the  notes  herein  sued  on,  were  both  surrendered 
and  delivered  to  said  justice  of  the  peace,  together  with  said 
written  lease,  by  said  Hannah  C  Stewart,  and  that  they 
remained  on  file  in  the  hands  of  said  justice  of  the  peace  for 
for  a  period  of  nearly  one  year,  and  the  said  Hannah  C. 
Stewart  has  never  claimed  any  further  interest  or  owner- 
ship in  the  said  notes  in  suit  or  either  of  them.  An  answer 
alleging  the  same  facts  was  filed  by  appellee,  William  B. 
Nixon. 

We  think  the  opinion  upon  the  former  appeal  settles  the 
question  as  to  the  sufficiency  of  this  answer.  It  is  therein 
held :  "Notwithstanding  the  fact  that  the  notes  were  n^o- 
tiable  by  the  law  merchant,  if  in  an  action  by  the  lessor 
against  the  lessee  the  notes,  still  in  the  hands  of  the  former^ 
were  treated  by  the  parties,  and  by  the  court,  as  collateral 
security  for  the  rent,  and  were  surrendered  for  the  use  of 
the  lessee,  or  for  cancelation,  the  subsequent  indorserfient  of 
the  notes  by  the  lessor,  after  their  maturity,  could  confer  no 
right  of  action  upon  the  indorsee."  Campbell  v.  Nixon, 
2  Ind.  App.  463.  And  if  the  notes  in  suit  were  brought  into 
the  trial  and  delivered  to  the  justice,  or  filed  for  the  use 
of  the  lessee,  or  surrendered  as  the  result  or  as  a  part  of  the 
action  for  possession,  neither  the  lessor  nor  her  indorsee 
could  maintain  an  action  upon  said  notes  against  the  lessee. 
Campbell  v.  Nixon,  supra.  The  answer  was  sufficient.  The 
lower  court  did  not  err  in  overruling  the  demurrer  thereto. 

The  questions  arising  upon  the  motion  for  a  new  trial 
relate  to  the  admissibility  of  certain  evidence  and  the  refusal 
of  the  court  to  grant  a  new  trial  upon  newly  discovered  evi- 
dence. We  have  carefully  considered  the  objections  made 
by  appellant's  counsel  as  to  the  admissibility  of  the  evidence 
complained  of,  and  find  no  erroneous  ruling  of  the  lower 
court  in  this  regard.  The  supplemental  motion  for  a  new 
trial  is  based  upon  newly  discovered  evidence.  A  new 
trial  will  not  be  granted  on  account  of  newly  discovered  evi- 
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dence  unless  such  evidence  would  be  competent  upon  a  re- 
trial of  the  cause.  But  conceding  that  the  newly  discovered 
evidence  might  be  competent  upon  a  retrial  of  this  cause, 
still  a  new  trial  could  not  be  granted  because  the  affidavit 
filed  in  support  of  the  motion  does  not  show  diligence 
upon  the  part  of  appellant.  That  part  of  the  affidavit  by 
which  diligence  is  attempted  to  be  shown  is  as  follows: 
^^That  he  could  not,  with  reasonable  diligence,  have  discov- 
ered and  produced  said  evidence  at  the  trial  of  the  cause  or 
at  the  time  of  filing  said  motion  for  a  new  trial  of  the  same." 
The  general  statement  that  reasonable  or  due  diligence  had 
been  used  to  discover  the  new  evidence  is  not  sufficient ;  it  is 
necessary  that  the  facts,  constituting  the  diligence  used, 
be  set  out  in  the  affidavit  so  that  the  court  can  decide  whether 
due  diligence  was  used.  Keisling  v.  Readle,  1  Ind.  App. 
240 ;  Kelley  v.  Kelley,  8  Ind.  App.  606. 

The  evidence  produced  upon  the  trial  of  this  cause  was 
sufficient  in  every  respect  to  support  the  finding  and  judg- 
ment of  the  lower  court.    Judgment  affirmed. 


Board  of  Commissioners  of  Morgan  County  v.  The 
First  National  Bank  of  Martinsville,  Indiana. 

[No.  8,101.    Filed  June  19,  1900.] 

Taxation. — National  Banks. — A  national  bank  cannot  recover  taxes 
paid  by  it  on  its  real  estate  because  the  value  thereof  was  not  de- 
ducted from  the  Taluation  of  the  capital  stock  of  the  bank  as  re- 
quired by  §8471  Bums  1894,  since  the  wrong,  if  any,  was  the  over- 
valuation of  the  capital  stock,  which  affected  the  individual  stock- 
holders, and  not  the  assessment  of  the  real  estate  as  such  to  the 
bank. 

From  the  Morgan  Circuit  Court.     Reversed. 

W.  L.  Taylor,  Attorney-General,  W,  R.  Harrison  and 
Rowland  Evans,  for  appellant. 

W.  S.  Shirley,  M.  H.  Parks  and  Oscar  Matthews,  for 
appellee. 
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Robinson,  C.  J. — Appellee  recovered  a  judgment  for 
taxes,  which  it  was  claimed  had  been  wrongfully  and  ille- 
gally assessed  and  paid.  The  questions  discussed  are  that  the 
finding  and  judgment  are  contrary  to  the  evidence  and  law, 
and  are  not  sustained  by  sufficient  evidence. 

The  taxes  claimed  to  have  been  illegally  assessed  and  col- 
lected from  appellee  were  upon  land  in  Green  township, 
Morgan  county.  Appellee  bank  is  located  and  does  business 
in  Martinsville,  in  Washington  township,  Morgan  county. 

All  property  within  the  jurisdiction  of  this  State  is  sub- 
ject to  taxation  unless  expressly  exempted.  No  claim  is 
made  that  the  property  in  question  was  exempt  from  tax- 
ation. 

In  an  action,  under  §§7915-7917  Bums  1894,  to  recover 
taxes  alleged  to  have  been  vrrongfuUy  and  illegally  assessed, 
is  must  be  made  to  appear  that  the  assessment  was  not  only 
irregular  and  unauthorized  but  that  the  property  was  not 
justly  subject  to  the  assessment.  Durham,  v.  Board,  etc., 
95  Ind.  182;  Board,  etc.,  v.  Armstrong,  91  Ind.  528; 
Board,  etc.,  v.  Murphy,  100  Ind.  570 ;  Hilgenberg  v.  Board, 
etc.,  107  Ind.  494. 

The  sections  of  the  statute  (Bums  1894)  applicable  to 
the  questions  presented  are  the  following: 

Section  8470.  ^The  shares  of  capital  stock  in  any  bank 
located  w^ithin  this  State,  whether  organized  under  the  laws 
of  this  State  or  of  the  United  States,  shall  be  assessed  to  the 
owner  thereof  in  the  township,  city  or  town,  where  such 
bank  or  banking  association  is  located  and  shall  be  taxed 
at  the  same  rate  as  other  personal  property  in  the  same 
localitv  is  taxed,  and  with  reference  to  its  value  on  the  first 
day  of  April  of  the  current  year." 

Section  8471.  **The  president,  cashier  or  other  accounting 
oflBcer  of  such  bank,  or  banking  association,  shall  between 
the  first  day  of  April  and  the  first  day  of  June  of  each  year 
make  out  a  statement,  under  oath,  in  duplicate,  showing  the 
number  of  shares  comprising  the  capital  stock  of  such  bank, 
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the  name  and  residence  of  each  stockholder,  with  the  number 
of  shares  owned  by  such  stockholder  in  such  bank,  and 
shall  affix  what  he  deems  the  true  cash  value  of  each  of 
said  shares,  and  also,  the  true  cash  value  of  the  entire  capital 
stock  of  such  bank,  or  banking  association,  on  the  first  day 
of  April,  and  shall  deliver  one  of  such  statements  to  the 
assessor  in  the  township  wherein  such  bank  or  banking  asso- 
ciation is  located,  and  the  other  to  the  county  auditor  and 
such  capital  stock  shall  thereupon  be  listed  and  assessed  by 
the  assessor,  and  return  thereof  made  in  all  respects  the 
same  as  similar  property  belonging  to  other  corporations 
and  individuals.  And  wheneVer  any  such  bank  shall  have 
acquired  real  estate  or  other  tangible  property  the  assessed 
value  of  such  real  estate  or  tangible  property  shall  be  de- 
ducted from  the  valuation  of  the  capital  stock  of  such  bank." 

Section  8473.  "The  county  auditor  shall  enter  the  valua- 
tion of  such  capital  stock  on  the  tax-duplicate  of  the  cur- 
rent year  and  shall  compute  and  extend  taxes  thereon  the 
same  as  against  the  valuation  of  other  property  in  the 
same  township,  town  or  city." 

Section  8421.  "AH  personal  property  shall  be  assessed  to 
the  owner  in  the  township,  town  or  city  of  which  he  is  an 
inhabitant  on  the  first  day  of  April  of  the  year  for  which 
the   assessment   is  made,   with  the  following  exceptions: 

*  *  *  Third.  All  shares  in  banks  shall  be  assessed  to 
their  owners  in  the  city  or  town  where  the  bank  is  located." 

Section  8460.  "Every  person  required  by  this  act  to 
make  or  deliver  such  statement  or  schedule  shall  set  forth  an 
account  of  the  property  held  or  owned  by  him,  as  follows : 

*  *  *  Personal  property — chattels.  First.  All  shares 
in  banks  organized  in  this  State  imder  any  law  of  this  State, 
or  of  the  United  States,  and  their  full  market  value,  after 
deducting  the  value  of  the  real  estate  as  taxed  to  the  banks." 

Section  8431.  "Real  property  shall  be  assessed  in  the 
place  where  situated,  and  to  the  owner,  if  known;  if  not, 
then  to  the  occupant,  if  any ;  and  if  there  be  no  occupant, 
then  as  unknown." 
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Section  8411.  "For  the  purpose  of  taxation,  real  prop- 
erty shall  include  all  lands  within  this  State,  and  all  build- 
ings and  fixtures  thereon  and  appurtenances  thereto,  except 
in  cases  otherwise  expressly  provided  by  law ;  personal  prop- 
erty shall  include  *  *  *  all  shares  in  banks  organized 
in  this  State  under  any  law  of  the  United  States,  but  in  esti- 
mating the  value  of  such  shares,  deduction  shall  be  made  of 
the  value  of  all  real  estate  taxed  to  the  bank." 

Section  6219,  U.  S.  R.  S.  provides:  "Nothing  herein 
shall  prevent  all  the  shares  in  any  association  from  being  in- 
cluded in  the  valuation  of  the  personal  property  of  the 
owner  or  holder  of  such  shares,  in  assessing  taxes  imposed 
by  authority  of  the  state  within  which  the  association  is 
located ;  but  the  legislature  of  each  state  may  determine  and 
direct  the  manner  and  place  of  taxing  all  the  shares  of 
national  banking  associations  located  within  the  state,  sub- 
ject only  to  the  two  restrictions,  that  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  state,  and 
that  the  shares  of  any  national  banking  association  owned 
by  non-residents  of  any  state  shall  be  taxed  in  the  city  or 
town  where  the  bank  is  located,  and  not  elsewhere.  Nothing 
herein  shall  be  construed  to  exempt  the  real  property  of  as- 
sociations from  either  state,  county  or  municipal  taxes,  to 
the  same  extent,  according  to  its  value,  as  other  real  prop- 
erty is  taxed." 

Without  the  section  last  quoted  or  some  similar  authori- 
ty from  Congress,  shares  of  national  bank  stock  could  not 
be  taxed  by  state  authority.  But  by  this  provision  shares 
of  stock  are  taxable  by  the  state,  subject  only  to  the  re- 
strictions therein  named,  and  the  bank's  real  estate  may 
be  taxed  as  other  real  estate. 

It  is  manifest  from  the  above  statutory  provisions  that 
the  legislative  intent  was  not  to  include  real  estate  in  the 
valuation  of  the  capital  stock  of  a  national  bank  and  thus 
exempt  such  real  estate  from  taxation  as  such.    If,  for  the 
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purposes  of  taxation,  real  estate  could  be  included  in  the 
valuation  of  the  capital  stock  of  the  bank  and  is  located  in 
a  different  township,  town  or  city  from  that  of  the  bank's 
location,  it  would  follow  that  real  estate  might  thus  be  trans- 
ferred for  taxation  from  one  municipality  to  another.  But 
it  is  clear  that  such  was  not  the  intention.  It  is  plainly 
intended,  and  is  so  provided,  that  real  estate  shall  be  as- 
sessed as  such  in  the  township,  town  or  city  where  located. 

During  the  period  covered  by  the  judgment  the  shares 
of  stock  of  the  bank  were  assessed  to  the  individual  stock- 
holders at  par,  and  the  tax  was  paid  by  the  individual 
stockliolders.  The  par  value  of  the  bank's  stock  was  $70, 
000,  which  included  the  land  in  question.  During  this  time 
the  bank  itself  also  paid  taxes  on  the  land  assessed  in  the 
tc\\T:iship  of  its  location  and  these  taxes  so  paid  are  the  taxes 
aj^pellee  seeks  to  have  refunded  in  this  suit.  The  question 
then  is,  were  these  taxes  wrongfully  assessed  ? 

In  estinMiting  the  value  of  the  stock  for  taxation  the  value 
of  the  real  estate  should  have  been  deducted  as  directed  by 
the  statute.  This  was  not  done,  and  the  taxes  paid  by  the 
stockholders  included  taxes  on  the  land.  The  land  was 
properly  assessed  to  the  bank  and  in  the  township  where 
located,  and  the  bank  paid  the  taxes.  These  taxes  were  not 
wrongfully  and  illegally  assessed.  They  were  properly 
assessed.  There  was  double  taxation,  but  that  portion  which 
was  wrongful  and  illegal  was  what  the  stockholders  at  the 
place  where  the  bank  is  located  paid  on  the  land,  not  what 
the  bank  paid.  If  it  be  the  fact  that  the  land  was  included 
in  the  valuation  of  the  capital  stock  and  the  stockholders 
paid  taxes  upon  the  basis  of  such  valuation,  then  the  amount 
paid  by  each  stockholder  in  excess  of  what  his  taxes  would 
have  been  upon  a  valuation  excluding  the  real  estate  was 
\vrongfully  and  illegally  assessed.  But,  as  disclosed  by  this 
record,  the  only  taxes  sought  to  be  recovered  were  properly 
assessed.  The  land  was  taxable  as  such  and  was  properly 
assessed  to  the  bank  in  the  place  where  the  land  is  located. 
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If  a  wrong  was  done  it  was  the  overvaluation  of  the  capital 
stock,  and  not  the  assessment  of  the  real  estate  as  such  to 
the  bank.     Loftin  v.  Citizens  Nat  Bank,  85  Ind.  341. 
Judgment  reversed. 


Ayres,  Eeceiver,  v.  Foster. 

[No.  8,213.    Ffled  June  19,  1900.] 

Rboetvxbs. — Authority  to  Sue. — Pleading.-^Evidence, — ^Where  the 
authority  of  the  plaintiff  to  sue  the  defendant  receiver  was  not 
properly  questioned  by  answer,  it  was  not  necessary  that  such 
authority  be  shown  in  evidence  on  the  trial  of  the  cause,    p.  101, 

BUiLS  AND  Notes.  —  Party  in  Interest, — Burden  of  Proof, — The 
holder  of  a  note  is  prima  facie  the  owner  thereof,  and  entitled  to 
sue  upon  it,  and  the  burden  of  showing  that  he  is  not  the  real  party 
in  interest,  as  well  as  of  showing  payment,  is  upon  the  defendant 
in  the  event  of  a  suit  by  the  holder,    p,  101, 

Practice. — Defect  of  Parties, — Waiver. — Objection  to  a  complaint  on 
account  of  defect  of  parties,  if  not  made  ground  of  dumurrer,  or 
set  up  by  way  of  answer  in  abatement,  is  waived,  p.  101' 

From  the  Huntington  Circuit  Court.     Affirmed. 

J.  B.  Kenner,  U.  S,  Lesh  and  T.  O.  Smith,  for  appellant. 
R,  A.  Kaufman  and  /.  C.  Branyan,  for  appellee. 

Black^  J. — The  appellee  recovered  judgment  against  the 
appellant  as  receiver  of  the  Huntington  County  Agricul- 
tural Society  upon  the  the  non-negotiable  promissory  note 
of  the  society,  payable  to  the  order  of  Susan  F.  Thomp- 
son and  Melissa  Thompson,  who,  it  was  stated  in  the  com- 
plaint, assigned  it  before  maturity  by  indorsement  on  the 
back  thereof,  for  a  valuable  consideration,  as  follows: 
'Without  recourse  on  us  or  either  of  us,^'  signed  by  the 
payees.  There  was  an  answer  in  three  paragraphs,  the  first 
being  the  general  denial.  In  the  second,  the  appellant  al- 
leged payment,  and  in  the  third,  as  substituted  on  the  trial, 
the  original  being  lost,  that  the  appellee  was  not  the  owner 
of  the  note.    The  appellee  replied  to  the  second  paragraph  of 
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answer  by  a  general  denial^  and  to  the  third,  that  one  John 
M.  Hargrove  assigned  the  note  to  the  appellee  for  a  valuable 
consideration  prior  to  the  commencement  of  the  action,  that 
the  appellee  had  owned  and  held  it  ever  since,  and  that  it  is 
due,  owing,  and  unpaid  to  him  or  any  one  for  him. 

Xo  question  is  presented  upon  any  of  the  pleadings.  The 
assigned  error  argued  by  counsel  is  the  overruling  of  the 
appellant's  motion  for  a  new  trial,  the  only  cause  for  a  new 
trial,  recognized  as  such  by  the  statute,  discussed  here,  being 
that  the  verdict  was  not  sustained  by  sufficient  evidence. 

The  complaint  showed  the  appointment  of  the  appellant 
as  receiver  by  the  court  below  and  that  he  had  qualified  as 
such ;  and  it  was  alleged  in  the  complaint  that,  on,  etc.,  the 
appellee  obtained  an  order  from  that  court  duly  authorizing 
and  permitting  him  to  sue  the  appellant  as  such  receiver  on 
said  note. 

It  is  claimed  on  behalf  of  the  appellant  that  it  was 
necessary,  not  only  thus  to  allege  authority  to  bring  suit 
against  the  receiver,  but  also  to  prove  upon  the  trial  the 
granting  of  such  authority.  That  the  averment  of  such 
authority  in  the  complaint  was  necessary  is  a  settled  rule  of 
pleading,  where  the  defendant  is  not  a  receiver  appointed 
by  a  court  of  the  United  States.  Keen  v.  Breckenridge,  96 
Ind.  69 ;  Wayne  Pike  Co.  v.  State,  134  Ind.  672 ;  Peirce 
V.  Chism,  23  Ind.  App.  605. 

It  is  provided  by  statute,  §368  Bums  1894,  §365  Homer 
1897,  that  pleadings  denying  the  jurisdiction  of  the  court 
or  in  abatement  of  the  action,  and  all  dilatory  pleadings, 
must  be  supported  by  affidavit;  and  the  character  or  ca- 
pacity in  which  a  party  sues  or  is  sued,  and  the  authority 
by  virtue  of  which  he  sues,  shall  require  no  proof  on  the 
trial  of  the  cause,  unless  such  character,  capacity  or  au- 
thority be  denied  by  a  pleading  under  oath,  or  by  an  affi- 
davit filed  therewith,  and  that  an  answer  in  abatement  must 
precede,  and  can  not  be  pleaded  with,  an  answer  in  bar,  and 
the  issue  thereon  must  be  tried  first  and  separately. 
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The  want  of  authority  to  sue  from  the  court  by  which  the 
receiver  was  appointed  would  be  matter  in  abatement ;  and 
the  authority  of  the  appellee  to  sue  not  having  been  ques- 
tioned properly  in  pleading,  it  was  not  necessary  that  it 
should  be  shown  in  evidence. 

Assuming,  without  deciding,  that  the  question  whether 
the  appellee  was  the  owner  of  the  note  and  therefore  the  real 
party  in  interest  was  put  in  issue,  the  determination  of  the 
jury  thereon  can  not  be  disturbed.  This  is  true  also  of  the 
question  whether  or  not  the  note  had  been  paid. 

The  possession  of  a  promissory  note  by  a  reputable  per- 
son other  than  the  payee  is  prima  facie  evidence  of  owner- 
ship and  of  the  authority  of  such  person  to  collect  the  note, 
whether  it  has  or  has  not  been  indorsed  by  the  payee  in 
writing.  Paulman  v.  Claycomb,  75  Ind.  64;  Bush  v. 
Beaton,  4  Ind.  522. 

The  appellee,  being  the  holder  of  the  note,  was  prima 
facie  the  owner  thereof  and  entitled  to  sue  upon  it,  and  the 
burden  of  showing  that  he  was  not  the  real  party  in  interest, 
as  well  as  of  showing  payment,  was  upon  the  appellant ;  and 
it  can  not  be  said  that  the  jury  had  no  foundation  for  the 
conclusions  reached  upon  these  questions. 

The  appellant  requested  the  court  and  the  court  refused 
to  instruct  the  jury  that  if  they  should  find  from  the  evi- 
dence that  the  appellee  claimed  that  John  Hargrove  owned 
the  note  in  suit,  and  while  such  owner  assigned  it  to  the 
appellee,  but  such  assignment  was  not  by  written  indorse- 
ment on  the  note,  and  said  Hargrove  was  not  a  party  to  the 
action,  the  jury  should  find  for  the  appellant. 

If  the  failure  to  make  such  assignor  a  defendant  con- 
stituted a  defect  of  parties,  as  to  which  we  need  not  decide, 
the  appellant  could  not  thus  make  the  defect  available;  for 
such  defect  if  not  made  a  ground  of  demurrer  or  set  up  by 
an  answer  in  abatement,  is  waived.  §342  Bums  1894, 
§339  Homer  1897,  cl.  4;  §346  Burns  1894,  §343  Hor- 
ner 1807;   Strong  v.   Downing,   34   Ind.    300;   HUl  v. 
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Shatter,  73  Ind.  459;  Thomas  v.  Wood,  61  Ind.  132;.  Lee 
V.  Basey,  85  Ind.   543;  Shane  v.  Lowry,  48  Ind.  205; 
Clotigh  V.  Thomas,  53  Ind.  24;  Atkinson  v.  ilfo^f,  102  Ind. 
431 ;  Carico  v.  Moore j  4  Ind.  App.  20. 
Judgment  affinned. 


BOGUE  ET  AL.  V.  MURPHY  ET  AL. 
[No.  8,440.     Filed  June  19, 1900.] 

Appeal. — Bill  of  Exceptions, — Mandamus. — The  determination  as  to 
what  facts  should  be  stated  in  a  bill  of  exceptions  invokes  the  exer- 
cise of  a  legal  discretion,  and  is,  therefore,  a  judicial  act,  and  hence 
a  superior  tribunal  cannot  compel  an  inferior  tribunal  to  say  what 
shall  go  into  a  bill  of  exceptions,    p.  105, 

Mandamus. — When  Trial  Judge  Not  Compelled  to  Sign  BUI  of  Eaco^ 
turns, — A  trial  judge  will  not  be  compelled  by  writ  of  mandate  from 
the  Appellate  Court  to  sign,  or  correct  and  sign,  a  bill  of  exceptions 
tendered  to  him,  where  there  is  a  bill  prepared  and  signed  by  him  in 
the  record,  although  the  bill  prepared  and  signed  by  him  was  not 
signed  and  filed  within  the  time  originally  g^ven  by  the  court. 
p,  106, 

From  the  Pulaski  Circuit  Court.  Application  for  writ 
of  mandate  overruled. 

M.  W infield,  H.  A,  Steis  and  M.  M.  Hathaway,  for  ap- 
pellants. 

M.  W.  Hophins,  for  appellees. 

Wiley,  J. — Appellants  have,  in  due  form,  filed  an  appli- 
cation and  motion  for  an  alternative  writ  of  mandate,  to 
issue  against  the  Hon.  George  W.  Beeman,  judge  of  the 
Pulaski  Circuit  Court,  to  require  him  to  show  cause,*  if  any 
he  has,  why  he  does  not  sign  a  certain  bill  of  exceptions 
prepared  by  appellants  and  tendered  to  him  for  signature, 
within  the  time  fixed  by  the  court  for  filing  such  bill,  and, 
if  said  bill  is  not  correct,  that  he  be  ordered  to  correct  the 
same,  etc.  The  facts  upon  which  the  motion  and  applica- 
tion rest  are  fully  stated  therein  and  are  as  follows :  Appel- 
lees commenced,  and  were  prosecuting  in  the  court  below, 
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a  proceeding  supplementary  to  execution  against  one  Allen 
G.  Busick,  to  which  action  appellants,  as  executors  of  the 
last  will  and  testament  of  Joseph  W.  Busick,  deceased,  were 
made  parties  to  answer  as  to  certain  funds  alleged  to  be  in 
their  hands  belonging  to  said  Busick.  Appellants  appeared 
to  said  proceedings,  and  filed  answer,  and  when  the  issues 
were  joined  the  plaintiffs  below  moved,  in  writing,  for  judg- 
ment upon  the  pleadings.  After  the  answer  had  been  filed, 
and  the  motion  for  judgment  on  the  pleadings  had  been 
entered,  appellants  moved  for  a  change  of  venue  from  the 
presiding  judge,  and  supported  the  motion  by  an  affidavit 
of  appellant  Bogue.  This  motion  was  overruled  by  the 
court,  to  which  ruling  appellants  excepted,  and  asked  and 
were  granted  ten  days  in  which  to  file  their  bill  of  excep- 
tions. The  motion  for  a  change  of  venue  was  overruled 
January  24,  1900.  On  February  2nd,  following,  appel- 
lants prepared  their  bill  of  exceptions,  embodying  their 
motion  and  affidavit  for  a  change  of  venue,  the  ruling 
thereon,  and  their  exception,  and  presented  it  to  the  trial 
judge  for  signature.  On  the  same  day,  the  judge  refused  to 
sign  the  paper  so  presented  as  a  bill  of  exceptions,  but  in- 
dorsed thereon  the  following:  "And  now,  within  the  time 
allowed,  the  defendants  tender  this  their  bill  of  exceptions 
and  pray  that  the  same  may  be  signed,  sealed,  and  made  a 
part  of  the  record  this  2nd  day  of  February,  1900,  and  not 
signed  as  a  bill  of  exceptions  because  it  does  not  state  all  the 
facts.  [Signed]  Qeo.  W.  Beeman,  Judge  of  the  Pulaski 
Circuit  Court."  The  judge  refusing  to  sign  the  bill  as  ten- 
dered him,  because  it  did  not  state  all  the  facts,  and  he 
having  indorsed  on  the  bill  his  reason  for  not  signing  it,  and 
signing  his  name  thereto,  we  must  hold  that  appellants  did 
all  that  the  law  required  of  them,  and  that  the  judge  merely 
accepted  the  bill  for  correction  and  final  signature.  The 
motion  and  application  show  that  appellants  requested  that 
the  judge  correct  the  bill,  and  that  he  thereupon  wrote  an 
amendment  to  it,  whereupon  appellants  amended  said  bill 
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by  adding  thereto  the  amendment  prepared  by  the  judge^ 
embodying  the  same  in  the  original  bill,  and  when  said  bill 
was  so  corrected  they  again  presented  it  to  him  with  a 
request  that  he  sign  it  as  a  bill  of  exceptions,  which  he  re- 
fused to  sign,  and  gave  as  an  excuse  for  not  signing  it  that 
he  would  prepare  one  of  his  own.  The  motion  and  applica- 
tion further  show  that  on  the  9th  of  February,  1900,  the 
said  judge  did  prepare  a  bill  of  exceptions,  embodying  the 
motion  and  affidavit  for  a  change  of  venue,  the  ruling 
thereon  and  the  exception  to  such"  ruling,  and  took  it  to  the 
clerk's  office  and  directed  the  clerk  to  file  it,  which  was  done. 
This  bill  of  exceptions  prepared  by  the  judge  appears  in  the 
record,  and  the  record  shows  that  it  was  duly  filed.  As  ten 
days  from  January  24th  were  given  in  which  to  prepare  and 
file  a  bill  of  exceptions,  and  as  the  bill  prepared  and  signed 
by  the  judge  was  not  filed  till  February  9th,  it  is  obvious 
that  it  was  not  filed  within  the  time  fixed  by  the  court.  It  is 
stated  in  the  motion,  and  urged  in  appellants'  brief  in  sup- 
port of  the  motion,  that,  as  the  bill  tendered  by  appellants 
was  not  corrected  or  amended  by  the  judge  and  filed,  but  a 
new  and  different  bill  was  prepared  by  him  and  filed  after 
the  expiration  of  the  ten  days  given,  they  are  without  a  legal 
bill  of  exceptions,  and  can  not  present  the  errors  complained 
of  on  appeal.  The  law  recognizes  the  right  to  appeal,  and 
the  appealing  party  is  entitled  to  have  prepared  and  to  bring 
to  the  appellate  tribunal  a  true  record,  to  the  end  that  any 
reversible  errors  committed  may  be  corrected.  Section  641 
Bums  1894,  §629  Homer  1897,  provides  that  "When  the 
record  does  not  otherwise  show  the  decision  or  grounds  of 
objection  thereto,  the  party  objecting  must,  within  such 
time  as  may  be  allowed,  present  to  the  judge  a  proper  bill 
of  exceptions,  which,  if  true,  he  shall  promptly  sign  and 
cause  it  to  be  filed  in  the  cause ;  if  not  true,  the  judge  shall 
correct,  sign,  and  cause  it  to  be  filed  without  delay.  When 
so  filed,  it  shall  be  a  part  of  the  record ;  and  delay  of  the 
judge  in  signing  and  filing  the  same  shall  not  deprive  the 
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party  objecting  of  the  benefit  thereof.  The  date  of  the  pres- 
entation shall  be  stated  in  the  bill  of  exceptions,  and  the 
entry  shall  show  the  time  granted,  if  beyond  the  term,  for 
presenting  the  same."  That  a  judge  who  improperly  re- 
fuses to  settle  and  sign  a  bill  of  exceptions  can  be  required 
to  do  so  by  mandate  is  settled  by  the  decisions  in  this  State, 
but  he  can  not  be  directed  as  to  what  he  shall  put  into  a  bill 
in  a  case  where  there  is  a  controversy  as  to  what  the  bill 
should  contain.  The  determination  as  to  what  facts  should 
be  stated  in  a  bill  of  exceptions  invokes  the  exercise  of  a 
legal  discretion,  and  is,  therefore,  a  judicial  act,  and  hence 
a  superior  tribunal  can  not  compel  an  inferior  tribunal  to 
say  what  shall  go  into  a  bill  of  exceptions.  Elliott's  App. 
Proc.,  §516,  and  authorities  there  cited.  Jelley  v.  Roberts, 
50  Ind.  1 ;  High  on  Ex.  Leg.  Eem.,  §§199,  200,  201,  202, 
203,  204. 

In  the  bill  of  exceptions  prepared  by  the  judge,  and 
which  he  caused  to  be  filed,  is  the  following  statement: 
"And  within  the  time  allowed,  to  wit,  February  2,  1900, 
the  defendants  tendered  their  bill  of  exceptions  and  prayed 
that  the  same  may  be  signed,  sealed,  and  madQ  a  part  of  the 
record,  which  was  not  signed  as  a  bill  of  exceptions  for  the 
reason  that  the  same  did  not  contain  all  the  facts,  and  now 
on  this  9th  day  of  February,  1900,  this  is  signed  and  sealed 
and  made  a  part  of  the  record  as  the  bill  of  exceptions  in 
said  cause."    Then  follows  the  signature  of  the  judge. 

The  action  of  the  judge  in  refusing  to  correct  the  bill 
tendered  to  him  within  the  time,  so  that  it  would  speak  the 
truth,  and  his  failure  and  refusal  so  to  correct  and  sign 
the  bill  so  tendered,  and  to  have  it  filed,  can  not  prejudice 
the  right  of  appellants  in  their  appeal.  When  they  tendered 
to  the  judge,  within  the  time  given  them,  a  bill  which  they 
believed  embraced  all  the  facts,  or,  as  the  statute  designates 
it,  "a  proper  bill",  they  thus  discharged  the  duty  cast  upon 
them  by  the  law.  They  had  no  power  to  compel  him  either 
to  correct  or  sign  it.    The  statute  made  it  his  duty  to  sign 
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it  if  it  were  true,  and  if  it  were  not  true  it  was  his  duty  to 
correct  it  and  cause  it  to  be  filed  without  delay.  If  a  judge 
could  arbitrarily  refuse  to  sign  a  bill  of  exceptions  when 
-  tendered  to  him,  or  to  correct  and  then  sign  it,  litigants 
would  be  at  his  mercy  and  appeals  would  be  useless,  for  in 
a  great  majority  of  appeals  questions  relied  upon  for  revers- 
al can  be  presented  only  by  bills  of  exceptions.  While  it  is 
the  history  of  the  courts  in  this  jurisdiction  that  trial  judges 
have  acted  honestly  and  almost  universally  have  given  true 
bills  of  exceptions  to  the  end  that  their  rulings  might  fairly 
and  honestly  be  reviewed  on  appeal,  yet  the  legislature 
recognized  the  fact  that  it  might  be  dangerous  to  invest 
judges  with  arbitrary  power  in  such  matters,  and  wisely 
enacted  the  statute  above  quoted  to  protect  litigants  from 
any  possible  harsh  and  arbitrary  action  of  trial  judges. 

The  bill  here  signed  by  the  judge,  and  which  appears  in 
the  record,  imports  absolute  verity,  and  though  it  was  not 
filed  within  the  time  given  it  shows  that  a  bill  was  tendered 
within  the  time,  and  we  must  regard  this  as  a  corrected  bill. 
Both  by  the  plain  language  of  the  statute  and  the  decided 
cases,  the  del^y  of  the  judge  in  signing  and  filing  a  bill  of 
exceptions,  when  it  has  been  presented  to  him  within  the 
time  given,  can  not  affect  the  rights  of  the  parties.  Hamm 
v.  Romaine,  98  Ind.  77;  Robinson  v.  Anderson,  106  Ind. 
152 ;  Ohio,  etc,  R.  Co,  v.  Cosby,  107  Ind.  32 ;  Vincennes 
Water,  etc,  Co.  v.  White,  124  Ind.  "376 ;  Wysor  v.  Johnson, 
130  Ind.  270. 

Under  tlie  statute  and  the  authorities,  there  is  a  bill  of 
exceptions  signed  by  the  judge  in  the  record.  This  bill 
presents  the  very  question  which  appellants  seek  to  present 
in  the  bill  tendered  by  them,  and  which  they  ask  this  court 
to  require  the  trial  judge  to  sign,  or,  if  not  true,  to  correct 
and  sign ;  and  as  the  motion  for  a  change  of  venue,  the  rul- 
ing thereon,  and  the  exceptions  tliereto  are  properly  in  the 
record  by  the  bill,  the  motion  and  application  for  an  alter- 
native writ  of  mandate  is  overruled. 


MAY   TEKM,  1900— Vol.  25.  107 

Chicago,  etc.,  R.  Co.  v.  Neff. 

Chicago,  Indianapolis  and  Louisville  Railway 

Company  v.  Neff. 

[No.  8,089.    Filed  April  5,  1900.    Rehearing  denied  June  19,  1900.] 

Evidence. — Personal  Injuries. — Mortality  Tables, — A  judgment  for 
personal  injuries  will  not  be  reversed  because  of  the  admission  of 
the  testimony  of  a  witness  as  to  the  expectancy  of  life  at  the  age  of 
plaintiff  based  upon  the  mortality  table  of  a  certain  life  insurance 
company,  where  the  expectancy  given  by  the  witness  was  less  than 
that  given  by  standard  mortality  tables  of  which  the  Appellate 
Court  takes  judicial  notice. 

From  the  Montgomery  Circuit  Court.     Affirmed. 

E.  C.  Field,  W.  S.  Kinnan,  A.  D.  Thomas  and  W.  T. 
Whittington,  for  appellant. 
G.  8.  Harney  and  /.  F.  Uamey,  for  appellee. 

Henley,  J. — This  was  an  action  commenced  by  appellee 
against  appellant  to  recover  damages  for  an  injury  received 
by  appellee  through  appellant's  negligence.  The  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee.  It 
is  assigned  as  error  that  the  lower  court  erred  in  overruling 
appellant's  motion  for  a  new  trial. 

If  appellee  was  free  from  fault,  there  would  seem  to  be 
no  question  of  appellant's  liability.  Counsel  for  appellant 
in  their  brief  say :  "The  appellee,  Neff,  was  a  regular  pas- 
senger on  one  of  appellant's  trains,  and  was  rightfully  on 
the  car  and  in  his  proper  place  when  injured  through  ap- 
pellant's negligence." 

The  only  question  discussed  under  the  assignment  of 
error  relates  to  the  admission  of  the  testimony  of  the  wit- 
ness, William  W.  Morgan.  The  witness  was  asked  by  ap- 
pellee to  testify  as  to  appellee's  expectancy  of  life.  We 
think  the  witness  was  shown  to  be  competent  to  testify  upon 
the  subject.  He  was  then  asked  if  he  had  in  his  possession 
life  tables  of  expectancy,  and  replied  that  he  had  the  tables 
of  the  Northwestern  Mutual  Life  of  Milwaukee.  Wit- 
ness was  then  asked  what  was  the  expectancy  of  life  of  a 
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man  sixty  years  of  age  as  shown  by  the  tables  referred  to, 
and  answered  that  it  was  thirteen  and  seventeen  one-hun- 
dredths  years.  It  would  have  been  the  proper  practice, 
after  witness  had  shown  his  competency  to  testify,  to  have 
asked  him  to  state  the  expectancy  of  life  of  a  man  sixty 
years  of  age.  In  answering,  witness  could  have  referred  to 
the  tables  to  refresh  his  memory. 

The  court  will  take  judicial  knowledge  of  the  United 
States  mortality  tables  and  of  other  standard  tables  of  the 
same  character.  We  must  then  know  that  appellant  was  not 
harmed  by  the  evidence  of  the  witness  Morgan.  He  placed 
appellee's  expectancy  at  a  less  number  of  years  than  it  is 
placed  by  the  United  States  mortality  tables,  the  Carlisle 
tables  or  North  Hampton  tables. 

The  question  as  to  the  admissibility  of  evidence  of  the 
expectancy  of  life  is  exhaustively  treated  in  the  case  of 
Shaver  v.  Myrick^  4  Ind.  App.  7.  Also  see  Clark  County, 
etc.,  Co.  V.  Wright,  16  Ind.  App.  630. 

We  find  no  error  for  which  the  judgment  should  be  re- 
versed.   Judgment  affirmed. 


Cbosby  et  al.  V  Pierce. 

[No.  8,806.    Filed  June  20,  1900.] 

LAJn>LOBD  AND  TENANT.— i^en^.—Plsymenf.—PEeadttH/.^A  complaint 
in  an  action  for  the  second  year's  rent  due  under  a  gas  lease,  which, 
hj  its  terms,  shows  that  there  was  no  rent  due  for  the  first  year  of 
the  tenancy,  is  not  rendered  bad  by  reason  of  an  averment  *'that 
the  agreed  advance  payment  of  rental  for  the  first  year  *  *  was 
duly  paid  by  said  defendants  at  the  time  said  lease  was  executed.'* 

From  the  Grant  Circuit  Court.    Affirmed. 

W.  ff.  Carroll  and  0.  D.  Dean,  for  appellants. 
0.  A.  Baker  and  0.  L.  Cline,  for  appellee. 

Henlet,  J. — This  was  an  action  for  rent  due  under  a 
written  lease.    To  the  complaint^  appellants,  the  lessees,  an- 
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Bwered  general  denial  and  payment.  There  was  a  trial  by 
jury  which  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  $98.46,  the  amount  of  rent  found  to  be  due 
appellee  under  the  lease.  Appellants  unsuccessfully  moved 
for  a  new  trial.  It  is  assigned  as  error  that  the  lower 
court  erred  in  overruling  appellants'  demurrer  to  appel- 
lee's complaint,  and  that  said  court  erred  in  its  ruling  on 
the  motion  for  a  new  trial 

It  is  averred  in  the  complaint  that  on  the  12th  day  of 
April,  1893,  appellee  and  appellants  entered  into  a  written 
contract,  by  the  terms  of  which  appellee  leased  to  appellants 
his  farm  of  eighty  acres  situate  in  Grant  county,  Indiana ; 
that  said  lease  was  for  the  purpose  of  giving  to  appellants 
the  exclusive  right  of  drilling  and  operating  for  petroleum 
and  natural  gas;  that  it  was  agreed  between  said  parties 
that  the  first  year's  rental  should  be  paid  in  advance,  and 
the  same  was  duly  paid  at  the  time  said  lease  was  executed ; 
that  it  was  provided  in  said  contract  that  said  appellants, 
Crosby  and  Lewiss,  should  complete  a  well  on  said  leased 
premises  within  the  first  year,  or,  if  they  failed  so  to  do, 
they  were  to  pay  appellee  for  further  delay  from  said  time 
a  yearly  rental  of  $80 ;  that  no  well  was  drilled  during  said 
first  year  of  said  lease,  nor  during  the  second  year  thereof, 
by  reason  whereof  appellee  is  entitled  to  the  rental  of  $80 
for  said  second  year  together  with  interest  from  the  time 
the  same  became  due.  The  lease  is  made  a  part  of  the  com- 
plaint. By  its  terms  there  was  no  rent  due  appellee  for  the 
first  year  of  the  tenancy,  and  we  do  not  understand  from  the 
complaint,  or  from  the  brief  of  appellee's  counsel,  that  any 
such  claim  is  made.  The  complaint  seeks  to  recover  for  the 
rental  due  under  the  lease  for  the  second  year  of  the  lease, 
appellants  having  failed  to  drill  a  well  as  was  provided  in 
the  contract. 

It  is  argued  by  appellants'  coimsel  that  the  complaint  and 
exhibit  show  upon  their  face  that  there  is  nothing  due  appel- 
lee under  the  lease.    We  think  counsel  are  in  error.    It  was 
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not  necessary  to  the  sufficiency  of  the  complaint  that  appel- 
lee allege  the  payment  of  $80  rental  at  the  time  of  the  execu- 
tion of  the  lease.  The  averment  of  the  complaint  as  to  the 
payment  of  the  $80  was  as  follows :  "That  the  agreed  ad- 
vance payment  of  rental  for  the  first  year,  to  wit,  from  the 
date  of  the  execution  of  said  lease  to  the  12th  day  of  April, 
1894,  was  duly  paid  by  said  defendants  at  the  time  said 
lease  was  executed."  This  allegation  did  not  aid  the  com- 
plaint, neither  did  it  render  it  insufficient.  The  theory  of 
the  complaint  is  that  appellants  under  the  lease  owe  appellee 
the  annual  rental,  which  bv  the  terms  of  the  lease  was  to 
begin  one  year  after  its  execution.  If,  in  fact,  the  $80  paid 
was  paid  under  the  terms  of  the  lease  and  was  intended  by 
the  parties  to  be  a  payment  of  the  rent  accruing  thereunder, 
then  the  plea  of  payment  presented  this  issue  to  the  jury, 
and  was  by  the  jury  decided  adversely  to  appellants.  So 
far  as  the  averments  of  the  complaint  show,  the  agreement 
to  pay  the  $80  in  advance,  which  was  paid,  was  an  executed 
parol  agreement  which  was  in  tio  way  connected  with  the 
lease  except  that  it  was  contemporaneous  with  it.  There 
wap  no  error  in  overruling  the  demurrer  to  the  complaint. 

The  questions  arising  upon  the  motion  for  a  new  trial 
relate  to  the  sufficiency  of  the  evidence  to  sustain  the  judg- 
ment. The  evidence  upon  the  material  point  discussed  by 
counsel  is  sharply  conflicting.  This  court  will  not  weigh 
the  evidence. 

Judgment  affirmed. 


Burket  et  al.  v.  Miller. 

[No.  2,829.    Filea  Nov.  29,  1899.    Rehearing  denied  June  2a  1900.] 

Injunction.— Acf ion  on  Bond, — In  an  action  on  an  injunction  bond, 
the  original  proceedings  for  an  injunction  will  be  held  to  have  been 
discontinued,  where  it  \^  shown  by  the  evidence  that  the  judgment 
procured  by  the  plaintiff  in  the  trial  court  was  reversed  and  the 
temporary  restraining  order  dissolved  on  appeal  to  the  Supreme 
Court,  and  that  the  entry  of  judgment  in  the  order-book  of  the  trial 
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court,  upon  the  reversal,  was  the  last  step  taken  in  the  cause,  and 
that  the  suit  on  the  bond  was  not  filed  until  nearly  three  years  had 
elapsed  since  the  rendition  of  the  judgment,  and  not  until  every 
obligation,  the  performance  of  which  the  bond  sued  on  was  intended 
to  secure,  had  been -violated,    pp.  !!£,  US. 

Appeal  and  ^orok.  ^Harmless  Error. — ^It  is  not  reversible  error  for 
the  court  to  sustain  demurrers  to  special  answers,  where  all  the 
evidence  which  would  have  been  admissible  under  such  answers 
was  admissible  under  the  general  denial,  also  pleaded,    p.  lis. 

Landlord  and  Tenant.— ^c^io»  for  Poasesaion.^Right  to  Orounng 
Crops. — A  judgment  in  favor  of  a  landlord  for  possession  does  not 
entitle  him  to  the  growing  crops,     p.  116. 

From  the  Howard  Superior  Court.     Affirmed. 

B.  C.  Moon  and  M.  Winfield,  for  appellants. 
I).  (7.  Justice,  J.  G.  Blacklidge  and  C.  (7.  Shirley,  for 
appellee. 

Henley^  J. — This  is  an  action  for  the  recovery  of  dam- 
ages upon  two  injunction  bonds  executed  by  appellant 
Burket  as  principal.  The  complaint  avers  that  appellee 
was  on  the  30th  day  of  June,  1890,  the  owner  of  the  undi- 
vided one-half  of  eighty-three  acres  of  growing  wheat  sit- 
uated upon  certain  lands  in  Cass  county,  Indiana,  which 
lands  are  particularly  described,  and  appellee,  being  in  pos- 
session thereof,  was  engaged  in  cutting  and  harvesting  the 
same  at  said  time;  that  on  the  1st  day  of  July,  1890,  while 
so  engaged  in  harvesting  said  wheat,  appellant  Burket  com- 
menced an  action  against  appellee  and  his  sons,  who  were 
assisting  him  in  the  harvesting,  for  an  injunction  and  re- 
straining order  to  prevent  and  restrain  appellee  from  har- 
vesting the  wheat  and  perpetually  to  restrain  appellee  :from 
interfering  or  disturbing  appellant  Burket  in  harvesting 
said  wheat;  that  in  said  action  appellant  procured  a  re- 
straining order  against  appellee  harvesting  said  wheat  and 
restraining  appellee  from  interfering  with  appellant  Burket 
in  harvesting  the  same;  that,  to  procure  such  restraining 
order,  appellant  Burket,  as  principal,  and  appellant  Charles 
H.  Uhl,  as  surety,  executed  a  bond  to  the  approval  of  the 
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court;  that  upon  the  hearing  of  said  cause,  the  court  con- 
tinued said  restraining  order,  and  from  the  said  judgment 
appellee  appealed  to  the  Supreme  Court  of  Indiana,  in 
which  court  the  judgment  of  the  lower  court  was,  on  the  20th 
day  of  October,  1892,  in  all  things  reversed,  and  that  there- 
after the  said  Burket  did  not  longer  prosecute  his  action,  but 
the  same  was  discontinued  by  him.  It  is  further  charged  in 
the  complaint  that,  immediately  upon  procuring  the  restrain- 
ing order,  said  Burket  went  onto  the  land  and  harvested 
said  crop  of  wheat  and  appropriated  it  to  his  own  use.  Ap- 
pellee demands  judgment  for  his  expenses,  attomeyfs  fees, 
and  costs,  together  with  the  value  of  the  wheat  alleged  to 
have  been  converted  by  appellant  Burket  under  the  protec- 
tion of  the  restraining  order. 

To  the  complaint  appellants  filed  their  joint  and  several 
answers  in  seven  paragraphs.  Appellee  demurred  to  the 
fourth,  fifth,  sixth,  and  seventh  paragraphs  of  answer.  The 
demurrer  was  sustained  to  the  fourth,  fifth  and  sixth  para- 
graphs, and  overruled  as  to  the  seventh.  There  was  a  trial 
and  judgment  for  appellee. 

We  will  dispose  of  the  questions  presented  by  appellants' 
assignment  of  errors  in  the  order  in  which  counsel  have 
argued  them.  The  complaint  is  not  questioned.  It  is  first 
contended  that  there  is  no  evidence  to  sustain  the  allegation 
of  the  complaint  that  "thereafter  the  said  Burket  did  not 
longer  prosecute  his  action  but  the  same  was  discontinued 
by  him."  Conceding,  without  deciding,  that  this  was  a 
material  averment  of  the  complaint,  we  think  there  was  evi- 
dence introduced  from  which  the  court  could  rightfully  find 
that  the  said  averment  had  been  proved.  Appellee  intro- 
duced and  read  in  evidence  the  papers  in  the  original  case 
of  Burket  v.  Miller.  That  case  was  commenced  on  the 
Ist  day  of  July,  1890,  bond  was  given,  and  a  temporary  re- 
straining order  was  issued  on  that  day.  Upon  the  hearing, 
the  injunction  was  continued.  An  appeal  was  taken  by  ap- 
pellee to  the  Supreme  Court.    That  court,  on  the  26th  day 
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of  October,  1892,  reversed  the  judgment  of  the  lower  court, 
the  opinion  of  the  Supreme  Court  in  that  case  concluding  as 
follows:  "We  find  nothing  in  the  complaint  sufficient  to 
authorize  the  granting  of  an  injunction.  The  judgment  is 
reversed,  at  the  appellees'  cost."  Miller  v.  Burket,  132  Ind. 
469.  There  was  no  complaint  on  file  in  the  Cass  Circuit 
Court  sufficient  to  authorize  the  granting  of  an  injunction. 
The  lower  court,  on  the  5th  day  of  January,  1893,  after  the 
opinion  of  the  Supreme  C^ourt  had  been  certified  down, 
rendered  judgment  in  said  cause  in  favor  of  appellee  Miller 
against  appellant  Burket  as  follows:  "It  is  therefore 
further  ordered,  adjudged,  and  decreed  by  the  court  that 
the  judgment  in  this  cause  be  in  all  things  reversed,  and 
that  the  temporary  injunction  be  dissolved,  and  that  the  de- 
fendant do  have  and  recover  of  and  from  the  plaintiff  all 
costs,"  etc.  The  certified  copy  of  the  order-book  entries  in 
the  case  of  Burket  v.  Miller,  introduced  in  evidence,  shows 
that  the  entry  of  judgment  upon  the  opinion  of  the  Supreme 
Court  when  the  same  was  spread  of  record  was  the  last  step 
taken  in  said  cause.  The  complaint  in  the  Case  at  bar  was 
not  filed  until  nearly  three  years  had  elapsed  after  the  ren- 
dition of  the  above  judgment,  and  not  until  every  obligation, 
the  performance  of  which  the  undertakings  sued  on  were 
intended  to  secure,  had  been  violated.  These  facts  all 
appear  in  the  evidence  and  are  conclusive  proof  that  the  in- 
junction proceedings  were  no  longer  prosecuted  but  were  by 
appellant  discontinued. 

The  fourth,  fifth,  and  sixth  paragraphs  of  answer  were 
special  denials;  the  general  denial  was  also  pleaded,  and 
all  evidence  was  admissible  under  the  general  denial  which 
could  have  been  admitted  under  these  special  answers.  In 
such  a  case,  it  was  not  reversible  error  for  the  court  to  sus- 
tain demurrers  to  such  answers.  Mason  v.  Mason,  102  Ind. 
38 ;  Landiverlen  v.  Wheeler,  106  Ind.  523 ;  Pierce  v.  Pierce, 
17  Ind.  App.  107.  The  seventh  paragraph  of  answer  was 
also  held  good  by  the  lower  court,  and  under  this  paragraph 
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of  answer  any  evidence  was  admissible  that  might  have  been 
admissible  under  the  averments  of  the  answers  which  were 
held  insufficient  Under  the  assignment  of  error  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial  filed  by 
each  of  appellants,  counsel  discuss  the  admissibility  of  cer- 
tain evidence,  and  the  correctness  of  the  instructions  given 
by  the  court  to  the  jury.  It  was  admitted  that  a  certain 
exhibit  which  was  set  out  in  the  answer  is  a  true  copy  of  the 
proceedings  had  before  the  justice  of  the  peace  in  the  case 
of  Burket  v.  Boone,  and  that  it  may  be  received  as  evidence, 
if  competent,  the  same  as  if  it  had  been  certified  here.  The 
appellants  then  offered  the  transcript  in  evidence.  Counsel 
for  appellee  objected  to  its  admission  in  evidence  because 
it  was  irrelevant  and  did  not  in  any  manner  tend  to  prove 
ownership  in  appellant  of  the  wheat  in  question,  and  that  the 
judgment  shown  by  said  transcript  did  not  operate  to  pass 
the  title  of  the  said  wheat  to  appellant.  The  lower  court 
sustained  the  objection  and  appellant  excepted.  The  tran- 
script of  the  proceeding  and  judgment  offered  in  evidence 
by  appellant  was  the  transcript  of  all  the  proceedings  and 
judgment  in  a  case  brought  by  appellant  Burket  against 
his  tenant,  Boone,  to  recover  possession  of  the  lands  leased 
him,  a  part  of  which  lands  was  the  land  upon  which  the 
wheat  in  controversy  was  then  growing.  The  rental  con- 
tract was  made  a  part  of  the  complaint.  The  breach  of  the 
conditions  was  alleged  and  judgment  asked  for  the  posses- 
sion of  the  premises.  Before  the  day  set  for  trial,  an  agree- 
ment was  entered  into  between  the  plaintiff  and  the  defend- 
ant in  said  action  and  filed  with  the  justice  before  whom  the 
same  was  pending.  This  agreement  was  in  the  following 
words:  "It  is  agreed  that  judgment  may  go  for  plaintiff 
for  possession,  but  no  writ  is  to  issue  thereon  until  March 
5,  1890.  This  agreement  to  be  entered  on  the  judgment." 
The  justice  then  rendered  the  following  judgment :  "It  is 
therefore  considered  and  adjudged  by  the  court  that  the 
plaintiff,  Alvin  Burket,  do  have  possession  of  the  real  es- 
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tate  described  in  his  complaint,  and  it  is  further  ordered  by 
the  court  that  no  writ  of  restitution  issue  upon  this  judg- 
ment until  after  the  5th  day  of  March,  1890.  Dated  Feb- 
ruary 21,  1890."  Appellants'  whole  defense  rests  upon 
this  judgment.  If  the  judgment  rendered  by  the  justice  as 
above  set  out,  which  dispossessed  Boone,  and  gave  the  posses- 
sion of  the  land  and  the  growing  crops  to  appellant,  then  ap- 
pellee had  no  title  to  the  wheat,  and  he  could  not  be  damaged 
by  the  taking  of  the  wheat  by  appellant,  because,  under 
appellants'  theory  of  the  effect  of  the  judgment,  the  ap- 
pellant would  be  the  real  owner.  As  between  landlord  and 
tenant  it  has  been  imiversally  held  in  this  State  that  grow- 
ing crops  are  personal  property.  Cunningham  v.  Baker, 
84  Ind.  597 ;  Gordon  v.  Stockdale,  89  Ind.  240 ;  Perry  v. 
Hamilton^  138  Ind.  271.  In  the  last  mentioned  case  the 
court  said:  "The  only  reason  suggested  in  argument  in 
support  of  the  action  of  the  court  in  granting  an  injunction 
is  that  the  cutting  and  removing  of  the  stocks  would  be  an 
injury  to  the  freehold.  The  reason  is  imsound,  because,  as 
between  landlord  and  tenant,  the  annual  crop  constitutes 
no  part  of  the  freehold." 

The  transcript  of  the  proceedings  and  judgment,  includ- 
ing the  agreement  entered  into  between  the  parties  to  the 
suit  in  the  case  begun  by  the  landlord  for  possession,  does  not 
show  such  a  judgment  as  is  required  to  effect  a  forfeiture 
and  eviction;  neither  by  the  complaint  nor  by  the  agree- 
ment between  the  parties  was  such  a  judgment  authorized. 
The  right  to  the  wheat  was  not  in  litigation,  and  was  not 
determined.  The  question  argued  by  appellants'  counsel 
is  squarely  determined  adversely  to  appellants'  contention 
in  the  case  of  Sullivan  v.  O'Hara,  1  Ind.  App.  259,  and 
again  in  Collier  v.  Cunningham,  2  Ind.  App.  254.  The 
instructions  given  by  the  court  to  the  jury  stated  the  law 
applicable  to  the  evidence,  and  it  appears  from  the  whole 
record  that  the  right  conclusion  has  been  reached  by  the 
lower  court. 

Judgment  affirmed. 
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Indianapolis  Natural  Gas  Company  et  al.  v. 

Pierce. 

[No.  2,958.    Filed  Jan.  81, 1900.    Rehearing  denied  June  20, 1900.] 

Landlord  and  TESAjm.—Lease.—Assignment'-Aetion  by  Assignee. 
—Parfie«.— Where  the  assignment  of  a  lease  was  in  writing  in- 
dorsed thereon,  the  assignor  is  not  a  necessary  party  in  action 
by  the  assignee  for  breach,  although  the  original  lease  is  lost. 

pp.  117,  118. 

^AM&,— Assignment  of  Expired  Oas  and  OU  Lease.-- Action  by 
Assignee.— Damages.— The  assignment  of  an  expired  gas  and  oil 
lease  carries  with  it  the  right  of  action  on  such  lease  for  damages 
stipulated  for  failure  of  lessee  to  drill  welL    pp.  117,  118. 

AFFEAL,.—A8sign7nent  of  Errors.— The  correctness  of  facts  found  by 
the  trial  court  is  admitted  by  an  assignment  of  error  "that  the 
court  erred  in  its  conclusions  of  law."    pp.  119,  ISO. 

Landlord  and  Tenant.— Gkia  and  OU  Lease.— Uncertainty  of  De- 
scription.— Evidence.— In  an  action  to  recover  upon  a  covenant  of 
a  gas  and  oil  lease  for  the  payment  of  a  specified  sum  annually 
upon  failure  to  drill  wells,  it  was  not  error  to  admit  in  evidence  the 
lease  on  the  ground  of  uncertainty  of  description,  where  the  land 
was  described  as  thirty  acres  of  a  certain  tract  "excepting  and 
reserving  therefrom  twenty  acres,  more  or  less,  around  the  build- 
ings, the  boundaries  of  which  shall  be  designated  and  fixed,"  and 
the  lessor  had  designated  such  boundaries  to  the  lessee's  agent  at 
the  time  the  lease  was  executed,    pp.  119,  ISO. 

Sahb. — Lease. — Assignment. — An  expired  gas  and  oil  lease,  on  which 
there  is  a  stipulated  sum  due  as  damages  for  breach,  is  a  mere  chose 
in  action,  and  not  an  interest  in  the  land,  and  an  assignment 
thereof  need  not  be  under  seal.    pp.  ISS,  ISS. 

From  the  Hamilton  Circuit  Court.     Affirmed. 

T.  J.  Kane,  R.  K.  Kane  and  T.  E.  Kane,  for  appellants. 
A.  F.  Shirts,  L.  S.  Baldwin  and  Geo.  Shirts  for  appellee. 

CoMSTOCK,  J. — Appellee  brought  this  action  on  a  gas 
lease  executed  by  Isaac  B.  Anderson  and  Mary  J.  Anderson 
to  J.  M.  Guffy  &  Co.,  assigned  by  said  Anderson  to  appellee 
and  assigned  by  Guffy  &  Co.  to  the  Indianapolis  Natural 
Gas  Company,  and  by  that  gas  company  to  the  Indianapolis 
Gas  Company.    The  cause  was  put  at  issue,  a  special  finding 
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of  facts  made  by  the  court  upon  proper  request,  on  which 
judgment  was  rendered  in  favor  of  appellee  for  $750. 

The  errors  separately  assigned  by  appellants,  the  Indian- 
apolis I^atural  Oas  Company  and  the  Indianapolis  Oas 
Company,  are:  (1)  That  the  court  erred  in  overruling  the 
separate  demurrers  filed  respectively  by  said  appellants  to 
the  complaint;  (2)  in  its  conclusions  of  law  on  the  facts 
found ;  (3)  in  overruling  the  motion  for  a  new  trial  by  each 
of  the  appellants.  The  following  is  a  statement  of  the  facts : 
On  the  3rd  of  May,  1887,  I.  B.  Anderson  and  Jennie  An- 
derson executed  a  lease  for  five  years  to  J.  M.  GuflFy  and 
Company,  granting  to  said  Guffy  and  Company  the  right  to 
operate,  store  and  transport  petroleum  oil  or  gas  over  and 
"from  all  that  certain  tract  of  land  situated  in  Washington 
township,  Hamilton  county  and  State  of  Indiana,  bounded 
and  described  as  follows,  to  wit :  On  the  north  side  by  the 
lands  of  J.  Mendenhall,  on  the  east  by  the  lands  of  S.  M. 
Smith,  on  the  west  by  the  lands  of  William  G.  Pierce,  on  the 
south  by  the  lands  of  S.  M.  Smith,  containing  thirty  acres 
more  or  less,  excepting  and  reserving  therefrom  twenty  acres 
more  or  less,  around  the  buildings,  on  said  premises  upon 
which  there  shall  be  no  wells  drilled  by  either  parties,  the 
boundaries  of  which  shall  be  designated  and  fixed  by  the 
party  of  the  first  part,"  reserving  therefor  the  one-eighth 
part  of  all  oil  discovered,  and  in  case  gas  only  was  discovered 
$100  for  each  well  drilled,  and  in  case  no  well  was  drilled 
$100  per  annum  was  to  be  paid ;  Guify  and  Company  as- 
signed said  lease  to  the  Indianapolis  ^Natural  Gas  Company 
who  assigned  the  same  to  the  Union  Trust  Company  of  New 
York  and  Lafayette  Perkins  of  Indianapolis,  who  assigned 
the  same  to  appellant,  the  Indianapolis  Gas  Company. 
After  the  five  years  limitation  of  said  lease  had  expired, 
said  I.  B.  Anderson  and  Jennie  Anderson  assigned  a  copy 
of  said  lease  to  appellee  herein  who  commenced  this  action. 
No  well  was  drilled  under  the  lease,  and  no  rent  was  paid. 

Under  the  first  specification  of  the  assignment  of  errors, 
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counsel  for  appellants  claim  that  J.  M.  Guffy  and  Company, 
the  original  lessees,  should  be  made  parties  defendant.  It 
is  alleged  in  the  complaint  that  J.  M.  Guffy  and  Company 
sold,  assigned  and  transferred  the  lease  to  the  Indian- 
apolis Natural  Gas  Company,  which  company  sold  and 
transferred  the  lease  to  the  Indianapolis  Gas  Company ;  that 
these  assignments  were  in  writing  indorsed  on  the  original 
lease,  but  that  a  copy  of  the  same  could  not  be  given  because 
the  lease  was  lost.  Under  the  averments,  Guffy  and  Com- 
pany were  not  necessary  parties.  §276  Homer  1897.  It 
is  insisted  in  further  support  of  the  proposition  that  the 
complaint  is  insufficient,  that  the  assignments  of  the  lease 
by  the  lessees  gave  the  assignee  (appellee)  no  cause  of 
action.  The  assignment  is  in  the  following  language:  "For 
value  received  we  hereby  sell,  transfer  and  assign  all  our 
interest,  right  and  title  in  and  to  the  original  contract  of 
which  this  is  a  true  copy  to  W.  G.  Pierce."  It  is  contended 
by  counsel  for  appellants  that  as  appellee  did  not  own  the 
reversion,  or  as  the  land  was  not  conveyed  to  the  assignee, 
the  assignment  of  the  lease  would  not  carry  with  it  rent 
which  had  accrued  before  the  assignment;  that  the  right 
of  action  on  the  covenant  to  pay  rent  had  accrued  before  the 
attempted  assignment  to  appellee.  In  order  to  pass  to  appel- 
lee the  right  of  action  for  rent  the  lessors  should  have  as- 
signed the  claim  for  rent.  Appellants  cite  in  this  connec- 
tion :  Allen  v.  Wooley,  1  Blackf .  148 ;  Carley  v.  Lewis,  24 
Ind.  23 ;  Junction  R.  Co.  v.  Sayers,  28  Ind.  318 ;  Bethell 
V.  Bethell  54  Ind.  428,  23  Am.  Rep.  650. 

By  the  assignment,  the  Andersons  sold  whatever  right  or 
interest  they  had  by  virtue  of  the  contract  assigned.  The 
lease  is  dated  May  31,  1887,  and  was  for  five  years;  the 
right  of  Guffy  and  Company  and  their  assigns  to  enter  upon 
the  land  expired  May  3,  1892.  The  lease  was  no  longer 
operative  against  the  land  at  the  time  of  its  assignment  to 
appellee.  The  Andersons  could  only  look  to  the  agreement 
contained  in  the  lease  whereby  it  was  stipulated  that  the 
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lessees  should  pay  certain  sums  of  money  as  damages  for  a 
failure  to  put  down  a  well.  Parties  may  stipulate  for  the 
amount  of  damages  on  account  of  breach  of  contract.  Wam- 
baugh  v.  Bimer,  25  Ind.  368;  Harrison  v.  Lockhart, 
25  Ind.  112;  Stanley  y,' Montgomery,  102  Ind.  102;  Jaqua 
Y,  Headington,  114  Ind.  309. 

A  lease  may  be  assigned  by  the  lessor  so  as  to  give  to  the 
assignee  the  right  to  receive  rent  reserved  without  a  sale  or 
transfer  of  the  reversionary  interest.  The  doctrine  of  the 
common  law  that  choses  in  action  are  not  assignable  does 
not  obtain  with  us.  Kidman  &  Lyons  on  Landl.  &  Ten.  p. 
439;  Taylor  on  Landl.  &  Ten.  §426;  Willard  v.  Tillman, 
2  Hill  274.  It  is  averred  that  the  assignment  to  appellee 
was  made  after  the  expiration  of  the  lease.  When  the  as- 
signment was  made  to  appellee,  there  was  due  under  the 
contract  in  question  to  the  Andersons  the  amount  stipulated 
therein  for  the  breach  of  the  same.  It  was  a  chose  in  action. 
They  had  a  right  of  action  under  the  contract  and  when  they 
assigned  all  their  rights  and  interest  therein,  they  assigned 
thie  right  of  action  to  appellee.  The  time  for  which  the 
land  Vas  leased  having  expired,  there  remained  nothing  but 
this  right  of  action  to  be  transferred.  To  hold  that  the  as- 
signment transferred  only  the  original  instrument  would  be 
toe  narrow  a  construction.  The  authority  cited  by  appel- 
lant is  not  applicable  to  the  facts  in  the  case  at  bar. 

Appellants'  counsel  discuss  the  second  specification  of  the 
assignment  of  errors,  viz.,  "that  the  court  erred  in  its  con- 
clusions of  law  on  the  facts  found,"  and  the  first  and  third 
reasons  for  a  new  trial,  together.  The  first  reason  for  a 
new  trial  is  because  the  decision  of  the  court  is  contrary  to 
law.  The  third  is  that  the  court  erred  in  permitting  plain- 
tiff (appellee)  to  introduce  in  evidence,  over  defendants' 
objection  made  at  the  time,  the  lease  contract  sued  on  in  the 
complaint.  The  court  found  that  "Anderson  granted,  de- 
mised and  let  unto  J.  M.  Guffy  and  Company  of  Pitts- 
burgh, Pennsylvania,  for  the  purpose  of  drilling  and  opera- 


120        APPELLATE  COURT  OF  INDIANA, 


Indianapolis  Nat.  Gas  Co.  v.  Pierce. 


ting  for  oil  or  gas,  a  certain  tract  of  land  situated  in  Wash- 
ington township,  Hamilton  county,  Indiana,  and  bounded 
and  described  as  follows,  to  wit :  "On  the  north  by  the  lands 
of  J.  Mendenhall,  on  the  east  by  the  lands  of  S.  M.  Smith, 
on  the  south  by  the  lands  of  S.  M.  Smith,  on  the  west  by  the 
lands  of  William  G.  Pierce,  containing  thirty  acres  more  or 
less ;  excepting  and  reserving  therefrom  twenty  acres  around 
the  buildings  on  said  premises  upon  which  there  shall  be  no 
wells  drilled  by  either  of  said  parties  the  boundaries  of 
which  shall  be  designated  and  fixed  by  the  party  of  the  first 
part.'^  That  there  was  no  further  or  different  description 
of  said  thirty  acres  nor  of  the  ten  acre  portion  thereof  on 
which  it  was  stipulated  the  drilling  should  be  done  nor  of  the 
twenty  acres  reserved. 
.  The  iiitroduction  of  the  lease  in  evidence  was  objected  to 
for  the  reason  that  the  description  was  so  uncertain  as  to 
furnish  no  means  of  identifying  the  land  to  be  conveyed, 
and  for  that  reason  was  not  enforcible.  Conceding  that  the 
instrument  in  question  was  open  to  the  objection,  yet  the 
court  found,  and  the  exception  to  the  conclusions  of  law 
admits  the  correct  finding  of  the  facts:  "The  court 
further  finds  that  pursuant  to  and  in  accordance  with 
the  terms  of  said  contract  I.  'E^,  Anderson  on  the  3rd 
day  of  May,  1887,  and  immediately  after  the  parties  to 
said  contract  had  signed  the  same,  but  before  the  acknowl- 
edgment of  their  signatures  thereto  pointed  out  to  one 
Scully  who  was  the  agent  of  and  acting  in  the  making  of  said 
contract  lease  for  said  Guffy  &  Co.  the  boundary  of  a  por- 
tion of  said  thirty  acres  described  in  the  contract  sued  on 
east  of  a  certain  fence  extending  north  and  south  through 
the  entire  width  of  said  thirty  acre  tract  which  said  east 
portion  contained  a  little  more  than  ten  acres  of  land,  be- 
tween ten  and  thirteen  acres,  and  stated  that  the  said  east 
portion  thus  described  was  the  portion  of  said  thirty  acres 
upon  which  said  company  might  drill  for  gas.  That  said 
ten  acres  was  to  be  east  of  said  fence,  and  that  the  portion  of 
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the  land  west  of  said  fence  was  the  excepted  portion  upon 
which  no  gas  wells  should  be  drilled;  that  at  the  time  the 
said  east  portion  containing  the  said  ten  acres  and  the  west 
portion,  being  the  exception  and  containing  near  twenty 
acres,  were  thus  pointed  out  and  located,  said  I.  B.  Anderson 
also  i>ointed  out  to  said  GufFy  &  Co.  the  fences  and  a  rail- 
road that,  together  with  the  fence  already  named  and  de- 
scribed, formed  the  boundary  of  said  ten  acre  portion  upon 
whicb  gas  wells  might  be  drilled  and  at  the  same  time 
pointed  out  to  said  Guffy  &  Co.  an  old  well  in  which  there 
was  an  old  pumpnstock  extending  above  the  groimd,  as  the 
location  near  which  he  wished  the  first  well  to  be  drilled ; 
that  the  said  'old  welF  was  situated  entirely  on  the  said 
ten  acre  tract  of  land  some  ten  or  fifteen  rods  east  of  said 
fence;  that  all  the  buildings  on  the  said  thirty  acres  were 
situated  on  the  twenty  acres  of  land  thus  described  as  the 
excepted  twenty,  and  west  of  the  said  fence  running  north 
and  gouth.  That  the  boundaries  of  the  twenty  acres  ex- 
cepted from  said  grant  were  not  designated  in  said^  lease 
and  contract,  nor  was  there  any  written  agreement  or  mem- 
orandum aside  from  said  lease  referred  to  therein  fixing 
the  boundaries  of  said  twenty  acres  reserved  and  that 
neither  said  Anderson  nor  this  plaintiff  at  any  time  notified 
said  Guffy  &  Co.  nor  any  assignee  of  said  lease,  including 
the  defendant  gas  companies  that  he  had  designated  and 
fixed  the  boundaries  of  the  twenty  acres  reserved  and  what 
said  boundaries  were  except  as  herein  found. 

"That  no  other  or  different  description  or  designation  of 
boundaries  than  as  hereinbefore  found  was  ever  given  by 
said  I.  B.  Anderson  or  his  authorized  agent  to  said  Guffy  & 
Co.,  or  to  either  of  these  defendants,  either  as  to  the  portion 
upon  which  gas  wells  might  be  drilled,  or  as  to  the  excepted 
portion  of  said  thirty  acres  described  in  the  said  contract." 

The  court  further  found  that  neither  Guffy  &  Co.  nor 
these  defendants  nor  either  of  them  at  any  time  ever  asked 
I.  B.  Anderson  or  his  authorized  agent  to  more  definitely 
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describe  the  boundaries  of  the  said  ten  acre  tract  or  the 
excepted  portion  of  said  thirty  acres  described  in  the 
said  contract  nor  the  location  for  the  first  gas  well,  than 
was  described  and  defined  on  the  said  3rd  day  of  May,  1887, 
as  herein  stated,  and  further  found  that  pursuant  to  and  in 
accordance  with  the  terms  of  said  contract  the  descrip- 
tion and  boundaries,  both  of  the  excepted  portion  on  which 
no  gas  wells  were  to  be  drilled  and  the  ten  acre  portion 
of  said  thirty  acres  on  which  gas  wells  were  to  be  drilled, 
and  likewise  the  location  for  the  first  gas  well  to  be  drilled, 
were  pointed  out  and  described  as  herein  stated  and  that  the 
acts  of  the  said  I.  B.  Anderson  herein  stated  in  locating, 
pointing  out,  and  describing  the  two  said  separate  portions 
and  divisions  of  said  thirty  acres,  and  the  place  where  the 
first  gas  well  was  to  have  been  drilled  were  sufficient  under 
and  met  the  requirements  of  said  contract  relative  to  fixing 
and  designating  the  boundaries  of  the  two  portions  and  divi- 
sions of  said  thirty  acres  and  in  pointing  out  the  location  for 
the  first  well. 

The  description  of  the  premises  in  the  lease  before  us  and 
in  the  lease  in  question  in  Indianapolis,  etc.,  Co.  v.  Spaugh, 
17  Ind.  App.  683,  is  identical.  It  may  be  said  here,  as 
was  said  in  the  case  last  named,  "If  all  the  terms  of  the 
contract  had  been  complied  with,  it  could  not  have  failed 
of  execution  by  reason  of  the  imperfect  description,"  for  the 
reason  that  the  lessor  designated  the  boundaries  within 
which  the  wells  were  to  be  drilled  and  pointed  out  the  loca- 
tion of  the  first  well  to  be  drilled.  Under  the  authority  of 
that  case,  the  lease  was  properly  admitted. 

The  fourth  reason  for  a  new  trial  was  that  the  court  erred 
in  permitting  plaintiff  to  introduce  in  evidence  over  defend- 
ant's objection  the  assignment  of  the  contract  sued  on  from 
Anderson  to  plaintiff.  The  objection  is  made  that  the  lease 
purports  to  pass  an  interest  in  real  estate,  was  for  a  period 
of  more  than  three  years,  "could  only  be  assigned  by  deed, 
subscribed,  sealed  and  acknowledged";  also  for  the  reason 
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that  the  lease  upon  which  the  assignment  was  formed  con- 
tained no  description  of  the  land  attempted  to  be  conveyed ; 
citing  §§2919,  4925  Homer  1897. 

The  interest  conveyed  by  this  assignment  was  a  mere 
chose  in  action;  it  had  ceased  to  operate  as  an  interest  in 
real  estate.  As  to  the  sufficiency  of  the  description,  what 
we  have  said  as  to  the  description  of  the  real  estate  con- 
tained in  the  lease  in  passing  upon  the  third  reason  for  a  new 
trial  applies  to  the  fourth  reason.  The  second  reason  for  a 
new  trial  was  that  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence.  An  examination  of  the  record  dis- 
closes that  the  decision  of  the  court  was  sustained  by  the  evi- 
dence, and  that  a  correct  result  was  reached.  We  find  no 
error  for  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 

Henley,  J.,  and  Bobinson,  J.,  dissent. 


The  State  v.  Bogard. 

[No.  8,058.    Filed  June  21, 1900.] 

CSBOin^AL  Law. — Former  Conviction. — Disturlnng  Publie  Meeting, — 
An  affidavit  charging  that  on  a  certain  day  defendant  "was  found 
disturbing  the  peace  in  a  certain  publio  at  Bethana  Church  in 
Qreene  county.  State  of  Indiana,  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State  of  Indiana,"  does  not  state  any  criminal  offense,  and  a 
conviction  based  thereon  is  no  bar  to  a  subsequent  prosecution  for 
distoibing  a  public  meeting. 

From  the  Greene  Circuit  Court.    Reversed. 

W.  L.  Taylor,  Attorney-General,  C.  D.  Hunt,  Merrill 
Moores  and  C.  C.  Hadley,  for  State. 

A.  O.  Cavins,  W.  L.  Gavins  and  C.  E,  Henderson,  for 
appellee. 

Robinson,  C.  J. — Appellee  was  indicted  under  §2074 
Bums  1894,  for  disturbing  a  meeting.  He  pleaded  in  bar 
a  former  conviction  for  the  same  offense.    The  only  question 
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presented  is  whether  the  following  aflBdavit  charges  a  public 
offense.  "State  of  Indiana  Before  me  W.  P.  Barker  a  jus- 
tice of  the  peace  for  said  county  one  Harvey  F.  Ferguson 
who  being  didy  sworn  according  to  law  deposeth  and  sayeth 
that  on  or  about  the  30th  day  of  July  1898  Milton  Bo- 
gard was  found  disturbing  the  peace  in  a  certain  public 
at  Bethana  church  in  Greene  county  and  State  of  Indi- 
ana contrary  to  the  form  of  the  statute  in  such  cases  mad© 
and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Indiana." 

A  former  conviction  may  be  a  bar  to  a  subsequent  prosecu- 
tion although  it  was  not  had  upon  a  formally  sufficient 
charge.  A  defective  charge  may  sustain  a  former  convic- 
tion. Fritz  V.  State,  40  Ind.  18 ;  State  v.  Oeorge,  53  Ind. 
434 ;  Greenwood  r.  State,  64  Ind.  250. 

Bat  the  distinction  must  be  kept  in  view  between  an  affi- 
davit which  states  a  charge  defectively,  and  an  affidavit 
which  does  not  state  any  charge.  The  affidavit  in  question 
does  not  state  any  criminal  offense  known  to  our  system  of 
criminal  jurisprudence.  It  was  attempted  to  be  drawn 
under  §2074  Burns  1804,  but  a  reading  of  that  section  at 
once  discloses  that  it  does  not  in  any  way  comply  with  the 
provisions  of  that  section.  The  conclusion  is  stated  that 
appellant  was  disturbing  the  peace  at  a  certain  time  atd 
place,  but  it  is  not  shown  what  he  was  doing,  whether  any- 
one else  was  present,  whether  his  offensive  conduct,  if  any, 
disturbed  or  molested  any  collection  of  any  inhabitants  of 
this  State  convened  for  any  purpose  mentioned,  or  for  any 
lawful  purpose.  As  the  former  conviction  was  not  upon  any 
charge  known  to  the  law  as  a  criminal  offense  it  can  not  be 
a  bar  to  any  subsequent  prosecution.  The  judgment  ren- 
dered by  the  justice  was  a  nullity.  Davidson  v.  State,  99 
Ind.  366;  Shepler  v.  State,  114  Ind.  194;  Ford  v.  State, 
7  Ind.  App.  567. 

The  appeal  is  sustained. 
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Turk  v,  Caenahan  et  al. 

[No.  8,170.    Filed  June  31,  1900.] 

Sales.— 7Y^6  to  Remain  in  Seller, -^Remedy  of  Seller  Upon  Default.— 
A  seller  of  property,  who  retains  the  legal  title  in  himself,  cannot, 
upon  default  of  payment,  take  possession  of  the  property,  sell  or 
otherwise  dispose  of  it,  and  then  sue  the  pmrchaser  for 'the  balance 
of  the  purchase  price. 

From  the  Daviess  Circuit  Court.     Reversed. 

W.  R,  Oardiner  and  C.  O.  Gardiner,  for  appellant. 
P.  R.  Wadsworth  and  W.  Q.  Williams,  for  appellees. 

Wiley,  J. — Appellant  purchased  of  appellees  certain  per- 
sonal property  under  an  agreement  that  the  title  should  re- 
main in  them  until  the  full  purchase  price  was  paid.  Notes 
were  executed  for  the  purchase  price,  and  the  note  in  suit 
was  given  in  lieu  of  the  original  notes,  after  default  in  pay- 
ment had  heen  made  and  upon  an  extension  of  time  heing 
given.  The  complaint  avers  the  execution  of  the  note,  that 
it  is  due  and  unpaid,  and  that  a  reasonable  attorney's  fee 
would  be  $10. 

The  note  sued  on  describes  the  property,  and  contains  a 
clause  that  the  title  to  the  property  shall  remain  in  appellees 
till  it  is  paid  for.  The  case  was  put  at  issue  and  tried  by 
the  court,  resulting  in  a  general  finding  and  judgment  for 
appellees.  Appellant's  motion  for  a  new  trial  was  overruled, 
and  he  has  assigned  error :  (1)  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  and  (2) 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial. 
Some  argument  is  made  that  the  complaint  does  not  state  a 
cause  of  action,  but  we  are  of  the  opinion  that  the  complaint 
is  sufficient  to  withstand  a  demurrer.  The  motion  for  a 
new  trial  was  based  upon  two  grounds,  viz.,  (1)  that  the 
finding  is  not  sustained  by  sufficient  evidence,  and  (2)  that 
it  is  contrary  to  law. 
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Upon  all  material  questions  of  fact,  the  evidence  is  in 
no  wise  conflicting.  The  evidence  shows  that  appellant 
executed  the  note  sued  on  in  payment  of  a  buggy,  a  sewing- 
machine,  and  a  binder,  which  he  agreed  to  purchase  of  ap- 
pellees. The  property  was  purchased  at  different  times,  and 
separate  notes  were  executed,  all  of  which  were  similar  to 
the  one  supd  on,  except  as  to  the  amounts  and  dates.  Appel- 
lant paid  upon  the  three  notes  about  $70,  and  when  they 
matured  he  was  unable  to  pay  the  balance  due.  Appellees 
then  requested  him  to  execute  a  new  note  for  the  amount  of 
the  balances  due  on  the  three  notes  first  executed,  and  he 
agreed  to  do  so,  and  thereupon  ex^uted  the  note  in  suit. 
Appellant  did  not  ask  for  additional  time  in  which  to  pay 
the  first  three  notes,  but  told  appellees  that  he  was  unable 
to  pay  them.  After  the  note  in  suit  matured,  appellees  sent 
their  agent,  one  Vance,  to  collect  it,  and  appellant  informed 
him  that  he  was  unable  to  pay  it.  Vance  then  told  him  that 
he  would  have  to  take  possession  of  the  property  for  which 
the  note  was  given.  Before  this,  however,  the  binder  de- 
scribed in  the  note  had  been  sold  by  consent  of  appellees  for 
$15,  and  the  amount  had  been  credited  on  the  note.  Before 
the  note  in  suit  matured,  appellajit  had  exchanged  or  traded 
the  buggy  described  in  the  note  for  another  buggy,  a  better 
and  newer  one,  upon  the  express  condition  that  appellees 
should  not  object  to  the  exchange.  Appellant  told  Vance  of 
said  exchange,  and  offered  to  go  and  get  the  buggy  he  pur- 
chased of  appellees  and  to  turn  it  over  to  them,  and  Vance 
informed  him  that  the  one  traded  for  was  all  right  and  would 
do  just  as  well.  Vance  asked  appellant  to  execute  a  chattel 
mortgage  on  his  horses  to  secure  the  balance  due  on  the  note, 
which  he  refused  to  do.  Vance  thereupon  took  the  buggy 
and  sewing-machine  and  gave  a  receipt  therefor,  which 
stated  that  the  property  was  to  be  applied  upon  the  note  in 
suit.  Appellant  also  signed  the  following  statement:  "This 
is  to  certify  that  John  Turk  has  turned  over  one  Standard 
sewing-machine  and  one  Haydock  buggy  to  C.  Vance  for 
M.  J.  Camahan  &  Company,  to  be  applied  on  my  note  of 
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$129,    note    number  2,500;  also  second-hand  Milwaukee 
binder.     [Signed]  John  Turk." 

Appellees  did  take  possession  of  said  property,  and  never 
returned  or  offered  to  return  it  to  appellant.  When  Vance 
took  possession  of  the  buggy,  he  removed  therefrom  the 
name-plate  of  the  makers,  and  told  appellant  that  appellees 
had  plenty  of  their  own  name-plates  and  would  put  one  of 
them  on.  Appellant  called  several  times  on  appellees  and 
demanded  the  surrender  of  his  note,  and  was  refused.  At  one 
time,  when  appellant  demanded  the  surrender  of  the  note, 
one  of  the  appellees  asked  him  how  they  should  sell  the 
property,  whether  at  auction  or  at  private  sale,  and  he  told 
them  he  did  not  care.  Vance  testified  that  when  he  took  tho 
property  from  appellant,  he  (appellant)  agreed  that  appel- 
lees should  take  the  property  and  seD  it  and  apply  the  pro- 
ceeds on  the  note ;  but  on  cross-examination  he  admitted  that 
the  agreement  to  which  he  referred  was  the  one  in  writing, 
which  is  above  copied  in  full.  Upon  these  facts,  counsel  for 
appellant  maintain  in  an  able  brief,  that  there  can  be  no 
recovery  against  their  client.  It  is  important,  therefore, 
clearly  to  understand  the  legal  import  of  the  contract  ex- 
pressed in  the  note,  and  the  construction  that  courts  have  put 
upon  such  contracts.  The  contract  sued  on  is  a  conditional 
one.  The  condition  is  that  the  title  to  the  property  sold,  as 
described  in  the  note,  shall  remain  in  the  vendors  (appellees) 
until  the  purchase  money  is  fully  paid.  The  title  to  the 
property  never  passed  from  appellees,  and  therefore  never 
vested  in  appellant.  Contracts  of  this  character  have  long 
been  held  valid.  The  rule  is  so  familiar  that  further  discus- 
sion is  useless.  Dunbar  v.  Rawles,  28  Ind.  225 ;  Bradshaw 
V.  Warner,  54  Ind.  58 ;  Payne  v.  June,  92  Ind.  252 ;  Coe  v. 
Johnson,  93  Ind.  418 ;  Sinker,  Davis  &  Co.  v.  Oreen,  118 
Ind.  264;  CHreen  v.  Sinker,  Davis  &  Co,,  135  Ind.  434. 

Upon  default  of  the  vendee  to  pay,  as  provided  in  the 
contract,  the  vendor  has  two  remedies:  (1)  He  may  retake 
the  property,  which  is  a  divsaffirmance  of  the  sale,  or  (2) 
he  may  treat  the  sale  as  absolute,  and  bring  an  action  for  the 
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price.  6  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.)  480;  McBea 
V.  Merrifield,  48  Ark.  160,  2  S.  W.  780;  Holt  Mfg.  Co.  v. 
Ewing,  109  Cal.  353,  42  Pac.  435 ;  Crompton  v.  Beach,  62 
Conn.  25,  25  Atl.  446,  18  L.  R.  A.  187 ;  Fleury  v.  Tufts, 
25  111.  App.  101 ;  George  v.  Swafford,  75  Iowa  491,  39  N. 
W.  804;  Munroe  v.  Williams,  35  S.  C.  572,  15  S.  E.  279; 
Bensinger,  etc.,  Co.  v.  Cain,  4  Tex.  App.  499,  18  S.  W. 
136;  Smith  v.  Barbery  153  Ind.  822;  Oreen  v.  Sinker, 
Davis  &  Co.,  supra;  Sinker,  Davis  <&  Co.  v.  Oreen,  supra. 
The  undisputed  facts  in  this  case  show  that  appellees 
elected  to  disaffirm  the  contract,  and  took  possession  of  the 
property  described  in  the  note.  Having  asserted  their  right 
to  disaffirm  the  contract,  and  having  taken  possession  of  the 
property  under  such  disaffirmance,  appellees  thereby  aban- 
doned their  right  to  treat  the  sale  as  absolute  and  sue  for  the 
price.  The  law  will  not  permit  a  vendor  of  property,  who 
retains  the  legal  title  in  himself  to  take  possession  of  it 
upon  default  of  payment,  sell,  or  otherwise  dispose  of  it, 
and  then  sue  the  vendee  for  the  balance  of  the  purchase 
price.  The  authorities  are  numerous  and  harmonious  upon 
this  proposition.  Thomason  v.  Lewis,  103  Ala.  426,  15 
South.  830;  McBea  v.  Merrifield,  supra;  ParTce,  etc.,  Co. 
V.  White  Biver,  etc.,  Co.,  101  Cal.  37,  35  Pac.  442 ;  Holt 
Mfg.  Co.  V.  Ewing,  supra;  Crompton  v.  Beach,  supra; 
Bailey  v.  Hervey,  135  Mass.  172;  Button  v.  Trader,  75 
Mich.  295,  42  N.  W.  834;  Johnson,  etc.,  Co.  v.  Missouri, 
etc.,  B.  Co.,  52  Mo.  App.  407 ;  Heller  v.  Elliott,  44  N.  J.  L. 
467 ;  Heller  v.  Elliott,  45  N.  J.  L.  564 ;  Morris  v.  Bexford, 
18  N.  Y.  552 ;  Seanor  v.  McLaughlin,  165  Pa.  St.  150,  30 
Atl.  717,  32  L.  R.  A.  467 ;  Hinchman  v.  Point  Defiance  R. 
to.,  14  Wash.  349,  44  Pac.  867 ;  Merchants,  etc..  Bank  v. 
Thomas,  69  Tex.  237,  6  S.  W.  565;  Parlin,  etc.,  Co.  v. 
Harrell,  8  Tex.  Civ.  App.  368,  27  S.  W.  1084.;  Green  v. 
Sinker,  Davis  &  Co.y  135  Ind.  434;  Sinker,  Davis  &  Co. 
V.  Green,  113  Ind.  264;  Segrvd  v.  Crabtree,  131  U.  S.  287, 
9  Sup.  Ct.  287;  Hays  v.  Jordan,  85  Ga.  741, 11  S.  E.  838, 
9  L.  R  A.  373. 
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In  the  case  of  Green  v.  Sinker,  Davis  &  Co,,  supra,  appel- 
lees delivered  to  appellant  certain  personal  property  under 
an  agreement  that  the  title  thereto  was  to  remain  in  appellees 
until  it  should  be  paid  for.  Appellant  paid  $100  in  cash, 
and  executed  three  notes  for  $200,  maturing  at  different 
dates.  All  of  the  three  notes  matured,  and  appellant  only 
paid  thereon  $40.  Appellees  were  pressing  appellant  for 
payment,  and  to  obtain  an  extension  of  tim**  in  which  to 
make  such  payment  it  was  agreed  that  appellant  should  exe- 
cute a  note  of  $200,  secured  by  chattel  mortgage  on  other 
property,  to  be  held  as  additional  security  for  the  three 
notes  originally  executed,  and  that  if  such  note  should  be 
paid,  such  payment  would  be  credited  upon  the  original 
notes,  and  that  as  consideration  for  such  additional  security 
appellees  would  extend  the  time  of  payment  of  the  three 
notes.  The  time  of  extension  expired,  and  no  further  pay- 
ments were  made.  Appellees  took  possession  of  the  prop- 
erty sold,  and  sought  to  collect  the  note  and  mortgage  given 
as  collateral  security,  they  having  surrendered  the  three 
notes  representing  the  unpaid  purchase  price  of  the  prop- 
erty. It  was  held  that  as  the  last  note  was  given  as  col- 
lateral security  for  the  purchase  money,  appellees  could  not 
disaffirm  the  sale  and  enforce  collection  of  unpaid  purchase 
monev. 

It  seems  useless  further  to  pursue  the  discussion.  When 
appellees  took  possession  of  the  property,  as  they  had  a 
right  to  do  under  the  contract,  they  exhausted  their  remedy. 
They  elected  their  own  remedy,  and,  if  their  election  was 
unwise,  we  can  not  relieve  them.  Giving  the  evidence  the 
most  favorable  construction  that  can  be  put  upon  it,  it 
wholly  fails  to  sustain  the  finding  and  judgment.  It  fol- 
lows, therefore,  that  the  finding  is  not  sustained  by  sufficient 
evidence,,  and  is  contrary  to  law.  The  judgment  is  reversed, 
and  the  trial  court  is  directed  to  grant  appellant  a  new 
trial. 

Vol.  25 — 9 
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Ingalls  v.  Bissot. 

[No.  8,224.    Filed  June  21, 1900.] 

Landlord  and  Tenant.  —Lease.— Rent  Payable  in  Advance.— Notice 
to  Quit.— Demand  for  Rent.— Where  a  tenant  from  month  to  month 
by  the  terms  of  his  lease  is  to  pay  his  rent  in  advance,  it  is  not 
necessary,  in  an  action  for  possession  for  failure  to  pay  rent  when 
due,  to  prove  notice  to  quit  or  a  demand  for  the  rent. 

From  the  Lawrence  C'ireuit  Court.     Affirmed. 

J.  H.  Smith  and  W.  H.  Consalus,  for  appellant. 
J.  E.  Boruff  'and  J.  H.  Underwood,  for  appellee. 

Black,  J. — This  was  an  action  commenced  before  a  jus- 
tice of  the  peace  by  the  appellee  against  the  appellant  for  the 
recovery  of  the  possession  of  certain  premises  held  by  the 
appellant  as  the  appellee's  tenant  from  month  to  month,  the 
rent,  by  the  terms  of  the  contract,  being  payable  in  advance, 
and  the  tenant  having  neglected  to  pay  the  rent  for  the  cur- 
rent month. 

In  the  discussion  of  the  action  of  the  court  below  in  over- 
ruling the  appellant's  motion  for  a  new  trial,  it  is  con- 
tended for  the  appellant  that  to  maintain  the  action  it  was 
necessary  to  prove  notice  to  quit  and  a  demand  for  the 
rent. 

Our  statute  relating  to  landlord  and  tenant  §7088  et  seq. 
Bums  1894,  §5207  et  seq.  Homer  1897,  provides  what 
notice  may  be  available  to  terminate  estates  at  will,  tenan- 
cies from  year  to  year,  and  all  tenancies  which  by  agreement 
of  the  parties,  express  or  implied,  are  from  one  period  to 
another  of  less  than  three  months'  duration ;  and  it  is  pro- 
vided that  if  a  tenant  neglect  or  refuse  to  pay  rent  when 
due,  ten  days  notice  to  quit  shall  determine  the  lease,  when 
not  otherwise  provided  therein  or  agreed  to  by  the  parties, 
unless  such  rent  be  paid  at  the  expiration  of  said  ten  days. 
It  is  further  provided,  that  where  the  landlord  agrees  with 
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the  tenant  to  rent  the  premises  to  him  for  a  specified  period 
of  time;  or  where  the  time  of  the  determination  of  the 
tenancy  is  specified  in  the  contract ;  or  where  a  tenant  at  will 
commits  waste;  or  in  the  case  of  a  tenant  at  sufferance; 
or  where,  by  the  express  terms  of  the  contract  (as  in  the 
case  at  bar)  the  rent  is  to  be  paid  in  advance,  and  the  ten- 
ant has  entered,  and  refuses  or  neglects  to  pay  the  rent; 
and  in  any  case  where  the  relation  of  landlord  and  tenant 
does  not  exist — ^no  notice  to  quit  shall  be  necessary.  In 
either  of  such  cases,  the  owner  of  the  premises  is  entitled  to 
recover  possession  without  notice  to  quit. 

It  is  also  provided  by  §7106  Burns  1894,  §5225  Homer 
1897 :  "W^ieiiiever,  in  pursuance  of  legal  notice,  or  other- 
wise, any  landlord  or  his  legal  representative  shall  be  en- 
titled to  possession  of  lands,  he  may,  by  himself  or  his  agent, 
have  any  tenant  who  shall  unlawfully  hold  over  removed 
from  such  lands,  on  complaint  before  a  justice  of  the  peace 
of  the  county  in  which  such  lands  lie,  specifying  the  mat- 
ters relied  on  to  justify  such  removal  and  the  damages 
claimed  for  detention,  describing  the  premises  with  rea- 
senable  certainty." 

The  case  before  us  is  such  a  proceeding,  the  plaintiff 
being  entitled  to  possession  by  reason  of  the  failure  of  the 
tenant  to  pay  rent  in  advance,  and  such  failure  being  speci- 
fied as  the  matter  relied  on  to  justify  the  removal  of  the 
tenant. 

The  recital  of  the  statutory  provisions  would  seem  to  be 
a  sufficient  reply  to  the  appellant's  claim  in  argument. 

By  the  express  provision  of  the  statute,  the  notice  to  quit 
necessary  to  determine  the  lease  in  the  case  of  a  tenant  neg- 
lecting or  refusing  to  pay  rent  due,  but  not  by  the  terms 
of  the  contract  payable  in  advance,  was  not  necessary  in  the 
case  at  bar.  The  failure  to  pay  the  rent  in  advance  was  all 
that  was  needed  to  entitle  tlie  landlord  to  treat  the  lease  as 
determined  and  to  bring  his  proceeding  for  the  removal  of 
the  tenant  as  one  unlawfully  holding  over  after  the  termina- 
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tion  of  the  tenancy,  as  may  be  done  when  the  time  for  the 
determination  of  the  tenancy  is  specified  in  the  contract  and 
the  tenant  is  unlawfully  holding  over  after  its  expiration,  or 
as  may  be  done  in  the  other  instances  wherein  it  is  provided, 
as  above  stated,  that  no  notice  to  quit  shall  be  necessary. 

The  failure  to  pay  the  rent  in  advance,  as  expressly 
agreed,  has,  under  the  statute,  the  effect  that  would  accrue 
upon  the  termination  of  the  period  specified  in  a  notice  to 
quit  in  a  case  wherein  under  the  statute  a  tenancy  may  be 
terminated  by  such  notice,  or  by  such  notice  and  failure  to 
pay  rent  at  the  expiration  of  the  period  of  notice. 

An  action  for  the  recovery  of  any  rent  due  might  be  main- 
tained without  previous  demand ;  and  a  demand  for  rent  was 
not  needed  for  the  purpose  of  forfeiting  the  lease.  Under 
the  provisions  of  the  statute  the  lease  was  determined,  and 
the  holding  over  of  the  lessee  was  rendered  unlawful,  by  the 
mere  neglect  to  pay  the  rent  in  advance.  See,  McNatt  v. 
Grange  Hall  Assn.,  2  Ind.  App.  341 ;  Thomas  v.  Walmer, 
18  Ind.  App.  112. 

Judgment  aflSrmed. 


Williams  v.  Resener,  Administrator. 

[No.  8,080.    Filed  March  27,  1900.    Rehearing  denied  June  21,  1900.] 

TB.iAh.—Practice.^When  Duty  of  Court  to  Direct  Verdiet.'-lt  is  the 
duty  of  the  trial  oourt  to  direct  a  verdict  in  cases  where  there  is  an 
entire  failure  of  proof  as  to  any  material  fact,  the  establishing  of 
which  is  necessary  to  the  cause  of  action  or  defense,  p.  133. 

Parent  and  CmLD. — Services  of  Child  After  Majority.— Liability  of 
Parent. — Failure  of  Proof. — In  an  action  by  a  daughter  against  the 
administrator  of  her  father's  estate  for  services  rendered  her  father 
as  housekeeper  after  she  became  of  age,  it  is  proper  for  the  trial 
court  to  direct  a  verdict  for  defendant  where  the  evidence  failed  to 
show  an  express  or  implied  contract  to  i>ay  for  such  services,  p.  134. 

From  the  Marion  Superior  Court.     Affirmed. 

W.  W.  Spencer  and  E.  P.  Ferris,  for  appellant 
W.  N.  Harding,  A.  R.  Hovey,  W,  Bosson  and  /.  (7. 
RucMeshauSj  for  appellee. 
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Henley,  J. — Appellant  was  the  plaintiff  below.  Her 
claim  is  for  work  and  labor  done  as  a  housekeeper  for  de- 
cedent. The  relationship  existing  between  appellant  and 
appellee's  decedent  is  that  of  father  and  daughter.  There 
were  two  paragraphs  of  appellant's  complaint,  the  first 
based  upon  an  implied  contract  and  the  second  upon  an  ex- 
press contract  to  pay  for  the  services  rendered.  There  was 
a  trial  by  jury.  At  the  conclusion  of  the  evidence,  appellee 
moved  the  court  to  instruct  the  jury  to  return  a  verdict  in  his 
favor,  which  motion  the  court  sustained,  and  thereupon  in- 
structed the  jury  to  return  a  verdict  in  favor  of  appellee. 
To  the  action  of  the  lower  court  in  so  instructing  the  jury 
the  appellant  at  the  time  objected  and  excepted,  and  has 
properly  assigned  such  ruling  as  a  reason  in  her  motion  for 
a  new  trial.  The  only  error  assigned  in  this  court  is  the 
overruling  of  appellant's  motion  for  a  new  trial.  Under 
the  assignment  appellant's  counsel  discuss  the  one  question 
as  to  whether  the  court  properly  instructed  the  jury  to  re- 
turn a  verdict  in  favor  of  appeUee. 

It  is  settled  law  in  this  State  that  it  is  not  only  the  right 
but  the  duty  of  a  trial  court  to  direct  a  verdict  in  cases  where 
there  is  an  entire  failure  of  proof  as  to  any  material  fact  the 
establishing  of  which  is  necessary  to  the  cause  of  action  or 
defense.  A  judge  should  not  submit  a  question  to  the  jury 
where  their  verdict,  if  contrary  to  his  views  of  the  evidence 
and  its  legal  effect,  would  be  set  aside  as  against  the  law  and 
the  evidence.  Paris  v.  Hoberg,  134  Ind.  269,  39  Am.  St. 
261 ;  Oipe  v.  Cummins,  116  Ind.  611 ;  Hall  v.  Durham, 
109  Ind.  434 ;  Carver  v.  Carver,  97  Ind.  497 ;  Adam^s  v. 
Kennedy,  90  Ind.  318 ;  Wabash  R.  Co.  v.  Williamson,  104 
Ind.  154;  Hynds  v.  Hays,  25  Ind.  31;  Dodge  v.  Oaylord, 
53  Ind.  365 ;  Steinmetz  v.  Wingate,  42  Ind.  574 ;  American 
Ins.  Co.  V.  Butler,  70  Ind.  1. 

The  case  of  Paris  v.  Hoberg,  supra,  presents  a  masterly 
review  of  the  authorities.  The  rule  as  herein  stated  is  in 
that  case  reaffirmed,  with  the  further  statement  of  law  that 
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the  same  duty  devolves  upon  the  trial  court  to  direct  a  ver- 
dict where  the  evidence  of  the  defendant  entirely  answers 
and  overthrows  that  of  the  plaintiff  not  leaving  him  a  prima 
facie  case. 

Under  the  issues  in  this  case,  it  was  incumbent  upon  ap- 
pellant to  produce  some  evidence  to  support  a  contract,  ex- 
press or  implied,  between  appellant  and  her  deceased  father 
that  she  was  to  be  paid  for  her  services.  The  recognized  rule 
in  such  cases  is  that,  when  a  child  after  reaching  majority 
resides  with  the  parent  as  a  member  of  the  family,  and  ren- 
ders services  for  the  parent,  the  law  does  not  imply  an  obli- 
gation to  pay  for  such  services;  on  the  contrary,  the  pre- 
sumption is  that  no  compensation  as  wages  is  intended.  An 
express  contract  to  pay  will  render  the  parent  liable,  and  an 
implied  contract  to  pay  a  reasonable  compensation  may  be 
inferred  from  facts  and  circumstances  which  tend  to  rebut 
the  presumption  arising  from  such  a  relation.  Collins  Y.Wil- 
Hams,  21  Ind.  App.  227;  Ilill  v.  Hill,  121  Ind.  255;  Mc- 
Cormick  v.  McCormick,  1  Ind.  App.  594;  Puterbaugh  v. 
Pulerhaugh,  7  Ind.  App.  280;  Fuller  v.  Fuller,  21  Ind. 
App.  42 ;  James  v.  Gillen,  3  Ind.  App.  472 ;  Hilbish  v.  Hil- 
bish,  71  Ind.  27 ;  Botts  v.  Fultz,  70  Ind.  396 ;  Davis  v. 
Watts,  90  Ind.  372 ;  Brown  v.  Yaryan,  74  Ind.  305 ;  House 
V.  House,  6  Ind.  60 ;  Adams  v.  Adams,  23  Ind.  50 ;  Smith 
V.  Denmun,  48  Ind.  65;  Hays  v.  Steward,  24  Ind.  352; 
Cauble  v.  Ryman,  26  Ind.  207.  Many  cases  of  this  kind 
have  been  reversed  by  the  Supreme  Court  of  this  State 
because  of  the  insuflSciency  of  the  evidence  to  establish  a 
contract  to  pay  for  the  services  rendered.  Brown  v.  Yaryan, 
supra;  Webster  v.  Wadsworth,  44  Ind,  283 ;  Resor  v.  John- 
son, 1  Ind.  100;  Oxford  v.  McFarland,  3  Ind.  156. 

In  the  case  at  bar,  the  evidence  wholly  fails  to  show  the 
existence  of  an  express  contract  to  pay  for  the  services  ren- 
dered. The  surrounding  circumstances  as  shown  by  the 
evidence  excluded  any  other  inference  than  that  the  parties 
intended  that  the  family  relation  should  exist.    No  evidence 


MAY  TERM,  1900— Vol.  25.  136 

Mankedick  v.  Consolidated  Coal,  etc.,  Co. 

was  produced  from  which  a  contract,  eithe^  express  or  im- 
plied, could  be  reasonablj  "inferred.    The  lower  court  prop- 
erly instructed  the  jury  to  return  a  verdict  for  appellee. 
Judgment  affirmed. 


Mankebick  et  al.  v.  The  Consolidated  Coal  and 

Lime  Company. 

[No.  8,164.    FUed  May  17,  1900.    Rehearing  denied  June  21, 1900.] 

Bond.  —  Action.  ^- Pletiding,  —  A  contract  with  a  city  for  certain 
sidewalk  improTements  provided  that  the  work  should  be 
completed  at  a  specified  time.  The  bond  given  to  secure 
the  performance  of  the  contract  stipulated  that  any  extension 
by  the  city  of  the  time  for  the  completion  of  tiie  work  should 
in  no  way  release  the  sureties  on  the  bond.  The  work  was  not 
completed  within  the  time  specified,  but  upon  its  completion  it 
was  approved  and  accepted  by  the  city.  Held,  in  an  action  on  the 
bond  by  a  material  man  for  the  value  of  materials  furnished  the 
contractor  at  a  time  subsequent  to  the  time  named  for  the  comple- 
tion of  the  work,  that  it  was  not  necessary  for  the  complaint  to 
aver  an  extension  of  time  by  the  city,  and  that  there  need  be  no 
finding  of  such  extension  other  than  that  the  work  had  been  com- 
pleted under  the  contract  and  accepted. 

From  the  Marion  Superior  Court.     Affirmed. 

W.  W.  Spencer  and  E.  P.  Ferris,  for  appellants. 
L.  D.  Ray  and  J.  W.  Bowlus,  for  appellee. 

CoMSTOCK,  J. — Appellee  (plaintiff  below)  sued  appel- 
lants upon  a  bond  executed  by  them  to  secure  the  perform- 
ance of  a  written  contract  entered  into  by  Charles  H.  F. 
Mankedick  with  the  city  of  Indianapolis  for  paving  certain 
sidewalks  in  said  city.  A  stipulation  of  the  contract  was  in 
the  following  language :  "Said  party  of  the  first  part  hereby 
agrees  to  pay  any  and  all  moneys  due  to  any  contractor  or  to 
any  person  or  persons  furnishing  any  material  whatever 
and  to  pay  any  laborers  employed  for  any  work  done  in  the 
prosecution  of  said  improvement."  The  written  contract 
and  the  bond  were  executed. on  the  11th  day  of  September, 
1896.    By  the  terms  of  the  contract,  the  appellant  Manke- 
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dick  agreed  to  complete  i^aid  work  "by  November  15,  1896'^ 
The  following  were  the  conditions  of  the  bond :  "The  con- 
ditions of  the  above  obligation  are  such  that  if  the  above 
named  party  of  the  first  part  (Mankedick)  shall  faithfully 
comply  with  the  foregoing  contract  made  and  entered  into 
September  11,  1896,  with  the  city  of  Indianapolis,  Indi- 
ana, and  shall  fulfil  all  the  conditions  and  stipulations 
therein  contained,  according  tx)  the  true  intent  and  meaning 
thereof  in  all  respects,  then  this  obligation  to  be  void ;  other- 
wise to  be  and  remain  in  full  force  and  virtue  in  law.  And 
in  the  event  the  city  shall  extend  the  time  for  the  completion 
of  said  work,  such  extension  shall  not  in  any  way  release 
the  sureties  on  this  bond." 

It  is  averred  that  in  the  execution  of  the  contract,  and  the 
completion  of  the  improvement,  defendant  Mankedick  pur- 
chased of  the  plaintiff  necessary  material  to  be  used  in  the 
work,  and  that  the  same  was  used  by  him  in  the  completion 
of  the  improvement ;  that  the  fair  value  of  said  material 
was  $449.89,  and  which  remains  due  and  wholly  unpaid. 
A  bill  of  particulars  of  the  articles  furnished  was  filed  as  an 
exhibit  with  the  complaint.  It  was  alleged  that  the  work 
had  been  completed  to  the  approval  and  acceptance  of  the 
city  civil  engineer  and  the  board  of  public  works  of  said 
city,  and  that  the  assessment  roll  therefor  was  done  and 
completed  upon  the  16th  day  of  July,  1897. 

Defendants  separately  answered  (l)by  general  denial,  and 
(2)  payment.  For  third  paragraph  Kankin  separately  an- 
swers that  the  plaintiff  is  not  the  real  party  in  interest.  In  a 
fourth  paragraph,  Kankin  answered  that  there  was  no  con- 
sideration for  the  contract  "on  which  plaintiff  seeks  to  re- 
cover as  between  plaintiff  and  this  defendant,  Henry 
Kankin."  To  these  paragraphs  of  answer  appellee  replied 
by  general  denial.  At  the  request  of  appellants  the  court 
made  a  special  finding  of  facts  and  stated  conclusions  of  law 
thereon.  Upon  the  conclusions  of  law  judgment  was  ren- 
dered in  favor  of  appellee  against  the  defendants  for  $350. 
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Appellants  severally  assign  errors  as  follows :  The  court 
erred  (1)  in  overruling  the  separate  and  several  demurrers 
to  the  complaint;  (2)  in  overruling  the  separate  and  several 
motions  for  a  new  trial;  (3)  that  the  court  erred  in  the  con- 
clusions of  law  as  excepted  to  by  Henry  Eankin. 

In  support  of  thdfc  first  specification  of  errors,  it  is  in- 
sisted that  the  complaint  is  defective  because  it  does  not 
show  that  tte  city  extended  the  time  for  the  completion  of 
the  work.  Counsel  claim  that  such  showing  is  necessary 
because  the  work  was  to  have  been  completed  by  the  15th 
day  of  November,  1896,  and  that  the  articles  for  which  it  is 
sought  to  hold  appellants  liable  were  not  furnished  until 
June,  1897,  a  period  beyond  the  time  at  which  Kankin  as 
surety  had  contracted  to  be  bound.  This  bond  provided  that 
an  extension  of  the  time  should  not  release  the  surety. 
Whether  the  extension  should  be  made  verbally,  or  in  writ- 
ing, is  not  stated ;  so  the  extension  could  be  granted  in  either 
form.  The  objection  is  not  well  taken,  because  the  surety 
contracts  to  be  bound  for  the  faithful  performance  upon 
the  part  of  his  principal  of  the  contract,  whether  he  com- 
pleted the  work  by  the  15th  of  November,  1896,  or  was 
given  further  time.  For  this  reason  no  allegation  that  thie 
time  had  been  extended  was  necessary. 

The  complaint  proceeds  upon  one  definite  theory,  and 
we  need  not,  therefore,  refer  to  the  numerous  authorities 
cited  by  counsel  for  appellant  to  the  effect  that  the  pleader  is 
held  to  one  definite  theory. 

There  are  three  reasons  given  in  the  motion  for  a  new 
trial,  viz.,  the  special  findings  of  facts  are  contrary  to  the 
evidence,  are  not  sustained  by  the  evidence,  and  are  contrary 
to  law.  Counsel  for  appellants  do  not  discuss  these  reasons, 
but  an  examination  of  the  record  shows  that  the  special  find- 
ings of  facts  are  fully  sustained  by  the  evidence. 

It  is  insisted,  by  counsel  for  appellants  that  the  third 
specification  of  error,  that  the  court  erred  in  its  conclusions 
of  law,  should  be  sustained,  because  there  is  no  special  find- 
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ing  that  the  time  for  the  completion  of  the  work  had  been 
extended.  The  contract  in  question  was  with  the  city  to  do 
certain  work ;  the  bond  was  given  to  secure  its  performance 
and  the  payment  by  Mankedick  for  the  labor  performed  and 
the  material  used  in  the  work.  The  bill  of  particulars  in- 
formed appellants  as  to  the  items  and  amount  of  damages 
claimed  on  account  of  the  breach,  but  is  not  the  basis  of  the 
action.  While  the  contract  named  the  time  for  the  comple- 
tion of  the  work,  the  bond  executed  at  the  same  time,  and 
which  must  be  considered  with  the  contract,  provided  in 
advance  for  an  extension  of  the  time.  It  is  specially  found 
that  the  work  was  commenced  in  the  fall  of  1896 ;  that  it 
was  completed  under  the  contract  and  accepted  by  the  city 
authorities  on  the  10th  day  of  July,  1897.  All  the  material 
allegations  of  the  complaint  are  found  to  be  true.  Had  a 
material  change  been  made  in  the  terms  of  the  contract  not 
provided  for  either  in  the  bond  or  contract,  without  the  con- 
sent of  the  surety,  such  change  would  have  released  the 
surety.  Counsel  for  appellants  cite  many  authorities  in 
support  of  this  principle  of  law.  But  the  only  change  made 
was  stipulated  for  in  the  bond.  See  Higgins  v.  Quigley,  23 
Ind.  App.  348,  and  authorities  there  cited. 
Judgment  affirmed. 


The  Laki:  Erie  and  Western  Railway  Company  v. 

Griffin  et  al. 

[No.  3,780.    Filed  May  d4,  1890.    Rehearing  denied  June  22,  1900.] 

Covenants. — Of  BaUroad'Company  to  Maintain  Fence. — A  covenant 
of  a  railroad  ■company^to  maintain  a  fence  along  right  of  way  runs 
with  the  land.   pp.  141, 142. 

Railroads. — Covenant  to  Fence  Right  of  Way. — Breach. — Damages. 
— Diminution  of  Rental  Value. — For  breach  of  covenant  to  fence  a 
right  of  way,  such  covenant  having  been  made  by  a  railroad  com- 
pany prior  to  the  act  of  April  18, 1885  requiring  railroad  companies 
to  fence  rights  of  way,  a  landowner  over  whose  farm  the  road  is 
laid  may  recover  as  damages  the  diminution  of  the  rental  value  of 
the  farm  caused  thereby.  Henley  and  Wiley,  JJ.,  Dissent. 
pp.  146, 147. 
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Evidence. — Cross-Examination. — Questions  of  Argumentative  Char- 
acter.— Upon  cross-examination  of  a  witness,  questions  of  a  merely 
argumentative  character  which  did  not  call  for  facts  nor  for 
opinions  based  upon  facts  within  the  knowledge  of  the  witness  or 
hypothetically  assumed  were  improper,  and  the  answers  to  such 
questions  were  rightly  excluded,    pp.  I48, 149. 

Railroads. — Action  for  Breach  of  Covenant  to  Fence  Right  of  Way. 
—Instructions. — In  an  action  against  a  railroad  company  for 
damages  for  the  diminution  of  the  rental  value  of  lands  caused  by 
breach  of  covenant  to  fence  its  right  of  way,  it  is  not  error  to  refuse 
to  instruct  the  jury  that  one  other  particular  kind  of  loss,  which 
might  have^been  made  the  basis  of  damages,  under  another  form 
of  complaint,  was  not  to  be  taken  as  a  measure  of  'damages. 
pp.  149,  150, 

Sake. — Breach  of  Covenant  to  Fence  Right  of  Way. — Damages. — 
Rental  Value  of  Land. — Where  the  rental  value  of  land  was  depre- 
ciated by  breach  of  a  covenant  on  the  part  of  a  railroad  company 
to  maintain  a  fence,  the  covenantee  may  recover  therefor  whether 
or  not  the  lands  were  actually  rented  or  offered  for  rent. 
pp.  l&Oy  161. 

From  the  Henry  Circuit  Court.     Affirmed. 

W.  E.  Hackedom,  J.  B.  Cochrum,  E,  II.  Bundy  and  W. 
A.  Brown,  for  appellant. 
M.  E.  Forkner  and  D,  W.  Chambers,  for  appellees. 

Black,  J. — The  complaint  of  the  appellees,  John  W. 
GriflSn  and  William  L.  Cory,  against  the  appellant,  a  de- 
murrer to  which  for  want  of  sufficient  facts  was  overruled, 
showed  that  on  a  day  not  stated,  in  Jime,  1881,  the  New 
Castle  and  Kushville  Railroad  Company  had  located  the 
center  of  its  right  of  way  on  the  line  dividing  the  east  one- 
half  of  a  certain  quarter  section  of  land  in  Henry  county, 
Indiana,  from  the  west  one-half  thereof,  and  for  the  purpose 
of  its  right  of  way  desired  to  purchase  a  strip  of  land  two 
rods  in  width  otf  the  east  side  of  said  west  one-half ;  that  the 
appellee  Griffin  was  then  the  owner  in  fee  of  said  west  one- 
half,  .  it  being  an  improved  and  cultivated  farm  of  said 
Griffin,  and  he  and  the  said  New  Castle  and  Rushville  Rail- 
road Company  then  entered  into  an  agreement,  whereby  the 
former  sold,  conveyed,  and  transferred  to  the  latter,  by  a 
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good  and  sufficient  deed^  said  strip  of  land,  and  said  railroad 
company,  as  the  sole  consideration  of  said  conveyance, 
agreed  by  and  in  said  deed  to  build  and  perpetually  main- 
tain on  the  line  dividing  the  right  of  way  conveyed  from 
the  residue  of  said  Griffin  farm  a  good  and  sufficient  fence 
against  all  hogs,  cattle,  horses,  sheep,  and  other  stock  of 
every  description ;  that  said  deed,  on  said  day,  after  having 
been  duly  exectited,  was  delivered  tp  said  railroad  company 
by  said  Griffin,  but  that  said  railroad  company  and  its  suc- 
cessors had  failed  and  refused  to  record  it,  and  the  appel- 
lees  had  no  copy  thereof,  and  were  therefore  unable  to  set 
out  the  same  or  a  copy  thereof  as  an  exhibit ;  that  by  mesne 
conveyances  from  said  New  Castle  and  Eushville  Railroad 
Company  the  appellant  had  succeeded  to  all  rights  and  obli- 
gations, including  the  obligation  to  build  and  perpetually 
maintain  said  fence,  of  ^aid  New  Castle  and  Rushville  Rail- 
road Company,  and  was  the  owner,  and  since  January  1, 
1891,  had  been  managing  and  operating  said  railroad ;  that 
said  New  Castle  and  Rushville  Railroad  Company  and  all 
subsequent  owners,  including  the  appellant,  had  failed  and 
refused  to  build  and  maintain  said  fence,  although  often 
requested  by  the  appellees ;  that  said  Griffin  had  continued 
to  be  the  owner,  in  whole  or  in  part,  of  said  land  from  the 
date  of  the  execution  of  said  deed  to  the  commencement  of 
this  action ;  ttiat  on  the  1st  of  January,  1895,  he  sold  and 
conveyed  by  good  and  sufficient  warranty  deed  to  the  appel- 
lee Cory  the  undivided  one-half  of  said  one-half  quarter,  and 
since  that  time  the  appellees  had  been  the  owners  of  said 
lands  as  tenants  in  common ;  that  at  the  time  of  said  convey- 
ance said  Griffin  also  sold  and  conveyed  to  said  Cory  *11 
rights  in  all  covenants  running  with  said  land,  and  espe- 
cially under  the  deed  conveying  right  of  way  to  the  New 
Castle  and  Rushville  Railroad  Company,  that  on  the  26th 
of  April,  1897,  said  Griffin  sold,  transferred,  assigned,  and 
set  over  to  said  Cory  the  undivided  one-half  of  all  rights  of 
action  then  held  by  him  against  the  appellant  growing  out 
of  the  violation  by  it  of  the  condition  and  stipulation  con- 
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tained  in  said  deed  in  respect  to  building  and  maintaining 
a  fence  along  the  right  of  way ;  that  by  reason  of  appellant's 
failure  to  build  and  maintain  said  stock-proof  fence  from 
the  Ist  of  January,  1891,  up  to  the  filing  of  the  complaint 
herein,  being  the  27th  of  April,  1897,  the  rental  value  of 
said  land  had  been  greatly  reduced,  to  wit,  in  the  sum  of 
$75  per  year,  to  the  damage  of  the  appellees  $450 ;  where- 
fore, etc. 

The  appellant  objects  to  the  complaint  "for  the  reason 
that  the  only  damage  shown  by  it  to  have  been  sustained  by 
the  plaintiff  by  reason  of  a  failure  to  repair  the  fence  con- 
sists of  an  alleged  reduction  or  diminution  in  the  rental 
value  of  the  whole  tract  of  land." 

The  question  as  to  whether  or  not  there  may  be  a  re- 
covery for  such  damage  as  stated  in  the  complaint  is  not 
conclusively  settled  by  former  decisions  authorizing  a  re- 
covery in  such  cases  for  the  killing  of  animals,  injury  to 
crops,  expense  of  building  or  repairing  the  fence,  etc.,  in 
which  diminution  of  rental  value  was  not  alleged  iu  pleading 
or  shown  in  evidence.  The  fact  that  certain  injuries  speci- 
fied have  supplied  the  measure  of  damages  in  particular 
cases  in  which  such  injuries  were  shown  to  have  occurred  as 
the  result  of  breach  of  the  contractual  duty  does  not  neces- 
sarily lead  to  the  conclusion  that  the  measure  may  not  be 
supplied  by  other  injuries  ari3ing  from  such  cause,  being 
natural  results  of  such  breach  of  obligation  or  such  effects 
thereof  as  may  be  reasonably  supposed  to  have  been  con- 
templated by  the  parties  when  the  duty  was  assumed. 

In  Lawton  v.  Fitchhurg  R.  Co,,  8  Cush.  230,  where  the 
measure  of  damages  was  the  cost  of  erecting  the  fences  ac- 
cording to  the  agreement,  it  was  said  that  if  the  plaintiff 
had  proved  injury  to  his  lands  from  want  of  the  fences,  on 
which  no  evidence  was  offered,  another  question  might  have 
been  raised. 

The  covenant  shown  in  the  complaint  is  one  which  runs 
with  the  land.     It  binds  the  appellant,  the  successor  of  the 
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railroad  company  to  which  the  right  of  way  was  granted 
and  by  which  the  covenant  to  construct  and  maintain  the 
fence  was  made,  and  it  operates  in  favor  of  the  appellees, 
one  of  them  being  the  Covenantee  still  retaining  part  owner- 
ship of  the  land  and  the  other  being  the  grantee  and  assignee 
of  the  covenantee  and  his  cotenant.  '  Toledo j  etc.,  B,  Co.  v; 
Cosand,  6  Ind.  App.  222 ;  Lake  Erie,  etc.,  R.  Co.  v.  Power, 
15  Ind.  App.  179 ;  Midland  B.  Co.  v.  Fisher,  125  Ind.  19, 
21  Am.  St.  189  ;Lake  Erie,  etc.,  B.  Co.  v.  Priesty  131  Ind. 
413 ;  Huston  v.  Cincinnati,  etc.,  B.  Co.,  21  Ohio  St.  235. 

In  Chicago,  etc.,  B.  Co.  v.  Barnes,  116  Ind.  126,  it  was 
held  that  a  railroad  company  is  bound  to  pay  for  animals 
killed  by  its  trains  in  cases  where  the  animals  enter  upon 
the  track  through  the  fault  of  the  company  in  failing  to 
fence  a  crossing  in  accordance  with  the  terms,  of  the  con- 
tract. 

In  Logansport,  etc.,  B.  Co.  v.  Wray,  52  Ind.  578,  in  the 
contract  for  the  right  of  way  the  railroad  company  agreed 
to  pay  the  landowner  a  certain  sum  per  acre  for  the  land 
appropriated,  and  to  build  and  construct  a  good  and  suffi- 
cient fence  on  each  side  of  the  railway  across  the  land,  and 
to  build  and  construct  two  good  and  sufficient  farm  cross- 
ings. The  complaint  alleged  failure  to  pay  and  failure  to 
construct  the  fence  and  crossings,  and  stated  generally  that 
the  plaintiff  was  damaged  in  a  certain  sum.  An  instruction 
was  approved  whereby  the  court  stated  the  measure  of  dam- 
ages to  be  the  cost  of  constructing  the  fences,  the  cost  of 
putting  in  cattle-guards  and  farm  crossings,  and  the  amount 
per  acre  specified  in  the  contract. 

In  Indiana,  etc.,  B.  Co.  v.  Adams,  112  Ind.  302,  it  was 
held  that  there  is  a  right  of  action  to  recover  the  amount 
which  it  would  fairly  cost  to  erect  such  fences  as  the  contract 
called  for,  together  with  any  special  damages  which  the 
plaintiff  may  have  sustained. 

In  Louisville,  etc.,  B.  Co.  v.  Power,  119  Ind.  269,  the 
court  adhered  to  the  rule,  that  "for  the  breach  of  a  contract 
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by  a  railroad  company  with  a  landowner  to  fence  its  right  of 
way,  the  cost  of  erecting  the  fence  and  also  special  damages 
for  animals  killed,  for  damage  done  by  trespassing  animals, 
and  for  the  loss  of  pasturage,  may  be  recovered." 

In  Toledo,  etc.,  B.  Co.  v.  Cosand,  6  Ind.  App.  222,  it  was 
held  that  in  such  case  the  owner  of  the  land  was  entitled  to 
recover  for  being  deprived  of  the  use  of  a  pasture,  and  for 
being  deprived  of  the  use  of  a  passageway  which  the  com- 
pany covenanted  to  make,  and  that  evidence  of  the  character 
and  condition  of  the  land  was  proper  to  aid  the  jury  in 
arriving  at  the  correct  amount  of  damages  by  reason  of  loss 
of  crops  and  pasturage. 

In  Louisville,  etc.,  R.  Go.  v.  Sumner,  106  Ind.  55,  55 
Am.  Rep.  719,  the  deed  of  conveyance  of  the  right  of  way 
recited  that  it  was  made  upon  the  consideration  of  a  certain 
sum  and  that  the  railroad  company  covenanted  to  make  a 
stock  pass  and  a  farm  crossing  and  to  fence  the  strip  and  to 
locate  and  maintain  a  depot  on  the  land.  The  breaches 
alleged  were  failure  and  refusal  to  establish  and  maintain 
a  depot  and  failure  and  refusal  to  erect  and  maintain  fences. 
The  damages  assessed  included  (1)  the  cost  of  erecting  the 
fence,  (2)  damages  for  failure  to  erect  the  fence,  embrac- 
ing certain  amounts  for  hogs  killed,  loss  of  pasture  for  three 
years,  and  loss  from  trespassing  animals,  and  (3)  an  amount 
for  failure  to  erect  and  maintain  a  depot. 

In  Emmons  v.  Minneapolis,  etc.,  B.  Co.,  35  Minn.  503, 
29  N.  W.  202,  it  was  held  that  under  a  statute  providing 
that  for  failure  or  n^lect  to  fence  its  railroad,  etc.,  the 
company  should  be  liable  for  "all  damages  sustained  by  any 
person  in  consequence  of  such  failure  or  neglect,"  damages 
might  be  recovered  for  injury  done  to  a  farm  by  rendering 
it  less  fit  for  pasturing  cattle,  in  consequence  of  failure  of 
the  company  to  fence  its  road  as  required  by  the  statute. 
The  court  did  not  decide  upon  the  measure  of  damages.  On 
a  subsequent  appeal  in  the  same  case,  Emmons  v.  Minneap- 
olis, etc.,  B.  Co.,  38  Minn.  215,  36  N.  W.  340,  it  was  held 
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that  the  diminution  in  the  rental  value  of  the  farm  from 
such  cause  was  a  proper  measure  of  damages,  and  that  such 
damages  were  not  necessarily  limited  to  what  it  would  cost 
to  build  a  fence. 

The  same  court,  in  Nelson  v.  Minneapolis,  etc.,  R.  Co., 
41  Minn.  131,  40  Am.  &  Eng.  R.  Cas.  234,  adhered  to  the 
former  decisions,  and  said,  concerning  rental  value,  that  it 
"is  but  another  form  of  saying  *the  value  of  the  use,'  and 
means  simply  the  value  of  the  use  of  the  land  for  any  pur- 
pose for  which  it  is  adapted  in  the  hands  of  a  prudent  and 
discreet  occupant  upon  a  judicious  system  of  husbandry." 
See,  also,  Emmons  v.  Minneapolis,  etc.,  R.  Co.,  35  Minn. 
503,  46  Am.  &  Eng.  R.  Cas.  236. 

In  City  of  Chicago  v.  Iluenerbein,  85  111.  594,  it  was  held 
that  where  land  is  wrongfully  overflowed  so  as  to  deprive  the 
owner  of  its  use,  the  measure  of  damages  is  its  fair  rental 
value. 

In  Huston  v.  Cincinnati,  etc.,  R.  Co.,  21  Ohio  St.  285, 
it  was  held  that  in  an  action  by  the  vendee  of  the  original 
owner  against  the  vendee  of  the  contracting  railroad  com- 
pany, for  failure  to  build  fences  and  crossings  as  contracted, 
the  rule  of  damages  is  the  amount  of  injury  to  the  use  and 
enjoyment  of  the  adjoining  land,  occasioned  by  want  of  such 
fences  and  crossings,  during  the  time  the  railroad,  or'  the 
right  of  way,  was  owned  by  the  defendant. 

Where  the  breach  of  a  contractual  duty  or  infraction  of  a 
legal  right  is  of  a  continuing  character,  and  the  injury  there- 
fore is  not  necessarily  permanent,  but  may  cease  through 
performance  for  the  future  of  the  contractual  duty  or  legal 
obligation,  damages  for  the  injury  already  suffered  may  be 
recovered.  This  is  a  familiar  rule  in  cases  of  trespass  or 
nuisance,  and  in  actions  for  breach  of  a  covenant  to  repair. 
See  Indiana,  etc.,  R.  Co.  v.  Eberle,  110  Ind.  542,  551 ;  City 
of  Ft.  Wayne  v.  Hamilton,  132  Ind.  487,  493,  32  Am.  St. 

263. 

In  Phelps  V.  New  Haven,  etc.,  R.  Co.,  43  Conn.  463,  an 
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action  to  recover  damages  for  the  neglect  of  the  railroad 
company  to  keep  in  repair  certain  cattle  passes  which  it  had 
agreed  to  keep  in  repair,  it  was  held  that  for  such  non-fulfil- 
ment of  a  continuing  obligation  damages  up  to  the  trial,  but 
no  prospective  damages,  were  recoverable. 

In  Brakken  v.  Minneapolis,  etc.,  R.  Co.,  29  Minn.  41,  it 
was  held  that  the  owner  of  lots  abutting  upon  a  street  might 
maintain  an  action  for  a  wrongful  obstruction,  but  the  in- 
jury not  being  to  the  freehold,  nor  permanent  in  its  nature, 
the  damages  should  be  confined  to  compensation  for  the  in- 
jury up  to  the  commencement  of  the  suit.  It  was  said :  "It 
is  not  to  be  presumed  that  the  street  will  be  suffered  to  re- 
main for  all  time  in  such  improper  condition.  *  *  * 
We  conceive  the  true  measure  of  the  plaintiff's  damages  to 
be  compensation  for  the  injury  sustained  by  him  from  the 
improper  condition  in  which  the  crossing  was  left  by  the  de- 
fendant ;  or,  in  other  words,  the  difference  between  the 
fair  rental  value  of  the  property  with  the  railroad  crossing 
in  its  present  improper  condition,  and  its  rental  value  with 
the  crossing  in  a  proper  condition, — ^the  damages  to  be  lim- 
ited to  the  time  of  the  commencement  of  the  suit."  On  a 
subsequent  appeal,  BrakJcen  v.  Minneapolis,  etc.,  R.  Co.,  31 
Minn.  45,  this  rule  was  adhered  to,  and  it  was  said  that  its 
applicability  was  in  nowise  affected  by  the  fact  that  the 
property  was  not  rented.  See,  also,  Carli  v.  Union  Depot, 
etc.,  Co.,  32  Minn.  101. 

Where  A  rented  a  mill  to  B  and  agreed  to  make  certain 
alterations  therein,  and  the  alterations  were  defectively 
made,  it  was  held  that  the  measure  of  damages  was  the  value 
of  the  use  of  that  portion  of  the  machinery  which  the  lessor 
had  contracted  to  furnish  and  which  by  reason  of  the  lessor's 
failure  could  not  be  enjoyed  by  the  lessee ;  also,  that  the  les- 
see was  not  botmd  to  make  an  expenditure  which  would  have 
enabled  him  to  have  the  use  of  the  machinery  as  contem- 
plated by  the  contract.  Oreen  v.  Mann,  11  HI.  613.  For 
the  ascertainment  of  the  value  of  the  use  the  court  stated 
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that  it  would  only  be  necessary  to  inquire  as  to  reasonable 
rental  value. 

In  Sinker,  Davis  &  Co.  v.  Kidder,  123  Ind.  528,  where 
a  boiler  sold  with  warranty  exploded,  ,it  was  held,  in  an 
action  on  the  warranty,  that  the  rental  value  of  the  mill  for 
which  the  boiler  furnished  power  during  the  time  it  re- 
mained idle  on  account  of  the  explosion  was  an  element  of 
damages. 

In  Montgomery,  etc.,  8oc.  v.  Harwood,  126  Ind.  440, 
where  the  plaintiffs  rented  a  piece  of  ground  of  the  defend- 
ant for  a  huckster  stand  during  a  fair,  and  it  was  a  part  of 
the  agreement  that  no  ground  should  be  rented  for  compet- 
ing stands  within  designated  limits,  it  was  held  that  the 
true  measure  of  damages  for  a  violation  of  this  part  of  the 
agreement  would  be  the  difference  in  the  rental  value  of  the 
ground  without  the  competing  stands  and  the  rental  with 
such  stands. 

In  McCoy  v.  Oldham,  1  Ind.  App.  872,  50  Am.  St.  208, 
it  was  held  that  upon  failure  of  a  landlord  to  make  repairs, 
grub  and  clear  a  portion  of  the  land,  in  accordance  with 
his  covenant,  the  tenant  was  not  bound  to  do  so,  but  might 
rely  upon  the  performance  of  the  covenant,  and  that  the 
measure  of  recovery  in  sucli  case  is,  ordinarily,  the  diminu- 
tion of  the  rental  value ;  but  if  the  tenant  see  fit  to  make  the 
repairs,  he  may  do  so  and  recover  their  cost  from  the  land- 
lord. 

When,  under  a  contract,  a  fence  is  to  be  constructed  and 
maintained  by  the  railroad  company,  there  is  no  duty  resting 
upon  the  landowner  to  make  or  repair  the  fences.  Toledo, 
etc.,  R.  Co.  V.  Burgan,  9  Ind.  App.  604. 

If  under  a  statute  based  upon  the  police  power  the  differ- 
ence in  the  rental  value  of  the  adjoining  land  may  be  re- 
covered, it  would  seem  that  for  the  violation  of  a  contract 
under  which  the  railroad  company  occupies  and  uses  its 
right  of  way  such  damages  ought  not  to  be  denied,  where 
they  in  truth  measure  the  loss  accruing  from  the  breach. 
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Our  statute  requiring  railroads  to  fence  was  enacted  in  1885, 
after  the  contract  here  in  question  was  made,  and  if  the 
statute  provides  a  more  meager  remedy  than  was  recoverable 
before  its  enactment  under  a  contract,  and  if  the  statute  may 
in  any  case  control  the  rights  of  the  parties  to  such  a  con- 
tract, our  statute  would  not  have  the  effect  of  impairing  the 
obligation  of  this  contract 

We  are  not  here  required  to  decide,  tod  we  do  not  decide, 
upon  any  rule  applicable  to  failure  to  fence  as  required  by 
our  statute,  but  we  are  concerned  only  with  the  question 
whether,  if  the  rental  value  of  land  be  actually  diminished 
by  reason  of  failure  to  perform  a  covenant  to  build  and 
maintain  a  good  and  sufficient  fence,  such  loss  may  be  re-  - 
covered  from  the  delinquent  party. 

Upon  reason  and  the  authorities,  some-  of  which  we  have 
cited,  we  are  of  the  opinion  that  the  ascertainment  of  such 
loss  may  be  one  method  of  arriving  at  the  proper  damages  in 
a  particular  case  where  such  injury  has  been  suffered.  Such 
a  covenant  should  be  applied  so  as  to  protect  and  remunerate 
the  owner  fully  in  the  sense  and  to  the  extent  intended  by 
him.  Scates,  C.  J.,  in  Chicago^  etc.,  B.  Co.  v.  Ward,  16  111. 
522. 

Under  its  assignment  of  error  in  overruling  its  motion  for 
a  new  trial,  there  has  been  some  argument  on  behalf  of  the 
appellant  to  which  counsel  for  the  appellees  have  not  replied 
in  their  brief. 

Referring  to  evidence  showing  defects  in  the  fence,  it  is 
thereupon  insisted  that  the  appellees  could  have  prevented 
any  danger  from  trespassing  hogs  by  making  repairs,  and 
could  have  called  upon  the  appellant  for  reimbursement. 
We  have  already  shown  that  this  was  not  the  only  method  by 
which  the  covenantee  might  seek  redress  for  the  breach  of 
the  covenant. 

In*further  discussion  of  the  evidence,  reference  is  made 
to  testimony  which  showed  that  crops  were  raised  in  certain 
portions  of  the  farm  during  parts  of  the  period  to  which  the 
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complaint  relates,  and  it  is  said  that  the  evidence  showed 
that  a  "tomato  crop  on  a  portion  of  the  land  was  $65  an 
acre,"  though  the  place  in  the  record  where  such  evidence 
may  be  found  is  not  stated.  It  was  not  necessary  to  a  re- 
covery that  it  should  be  proved  that  the  appellees  had  been 
compelled  to  abandon  their  farm  and  to  cease  to  cultivate  it 
and  to  raise  crops  upon  it ;  and  the  claim  of  the  appellant  in 
argument  based  upoiT  this  evidence  seems  to  be  merely  that 
it  "shows  that  if  this  were  an  action  based  on  the  damages 
which  our  courts  have  held  to  be  the  legitimate  measure  in 
such  cases,  there  could  be  no  recovery."  The  "legitimate 
measure"  to  which  reference  is  thus  made  is  that  for  which 
appellant  had  contended  in  the  portion  of  its  brief  relating 
to  the  complaint,  which  we  have  already  sufficiently  dis- 
cussed. 

A  witness  shown  to  be  qualified  to  testify  concerning  the 
rental  value  of  the  land  testified  that  with  a  good  fence  be- 
tween the  land  in  question  and  the  appellant's  right  of  way, 
during  the  period  mentioned  in  the  complaint,  the  rental 
value  pep  year  of  the  farm  would  have  been  $4  per  acre,  and 
if  fifty-five  acres  of  the  farm  were  not  protected  from  stock 
coming  in  from  the  railroad  riglit  of  way,  except  by  the  rail- 
way fence  between  the  farm  and  the  right  of  way,  and  dur- 
ing the  time  in  question  that  fence  would  not  turn  hogs,  and 
part  of  the  time  would  not  turn  sheep  or  cattle,  the  fair 
rental  value  per  acre  would  have  been  $1  less  per  year. 

On  cross-examination  of  this  witness,  he  was  asked  by  the 
appellant  the  following  questions,  objections  to  which  were 
sustained:  "Suppose  that  during  the  years  1894  and  1895, 
two  of  the  years  that  have  been  mentioned,  this  land  was 
rented  for  cash  at  $5  per  acre,  would  you  say  that  that  was 
the  fair  rental  value,  in  your  judgment?"  "If,  with  the 
fence  in  the  condition  that  it  is  now,  or  was  at  the  time  this 
suit  was  brought,  and  had  been  for  some  years  previous,  this 
land  was  rented  for  cash  rent  at  $5  per  acre,  what  would 
you  say  as  to  that  being  its  fair  cash  rental  value  ?" 
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We  have  not  been  referred  to  any  place  in  the  record 
where  we  might  find  any  evidenceto  which  the  hypotheses  in 
these  questions  would  be  pertinent,  or  any  evidence  showing 
that  the  witness  knew  the  condition  of  the  fence  referred  to 
in  the  second  question.  The  witness  had  testified  that  $4 
per  acre  would  be  a  fair  rental  value  if  the  fence  were  good. 
If  it  was  meant  to  ask  him  simply  if  $5  per  acre  would  be  a 
fair  rental  value,  the  appellant  could  not  have  been  harmed 
by  excluding  the  question.  The  witness  was  asked,  in 
eflFect,  if  the  appellees  sometimes  succeeded  in  obtaining 
a  certain  larger  rent  per  acre  than  that  which  the  witness 
had  said  the  land,  in  his  opinion,  was  worth  on  the  average, 
whether  such  greater  rent  was  a  fair  rental  value.  The  in- 
ference as  to  value  to  be  drawn  from  a  price  received  is  for 
the  jury  and  not  for  the  witness. 

The  questions  did  not  call  for  facts  nor  for  opinions  based 
upon  facts  within  the  knowledge  of  the  witness  or  hypothet- 
ically  assumed  from  which  the  opinions  asked  for  might  be 
legitimately  drawn  by  the  witness,  and  they  were  of  a  merely 
argumentative  character. 

Objection  is  made  to  an  instruction  given  to  the  jury, 
without  specifying  its  number  or  succinctly  stating  its  sub- 
stance, as  directed  by  the  rules  of  this  court,  and  it  is  said, 
by  way  of  objection  thereto,  that  it  "was  in  line  with  the 
theory  of  the  plaintiff's  complaint,  and,  as  we  maintain, 
stated  erroneously  the  measure  of  damages."  If  what  we 
have  said  upon  that  subject  be  correct,  the  objection  to  the 
instruction  ought  not  to  prevail. 

The  court  refused  to  give  one  of  the  instructions  pro- 
posed by  the  appellant,  as  follows :  "If  the  fence  in  contro- 
versy was  out  of  repair  during  the  years  named  in  the  com- 
plaint, or  some  portion  thereof,  and  if  hogs  and  other  stock 
breached  through  s^id  fence  and  damaged  the  crops  of  the 
plaintiffs,  they  could  not  recover  for  such  damages  in  this 
case." 

The  court,  among  the  instructions  given,  charged  the 
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jury  that  the  burden  was  upon  the  appellees  to  prove  the 
material  averments  of  their  complaint  by  a  fair  preponder- 
ance of  all  the  evidence,  and  that  unless  they  had  done  so 
they  could  not  recover ;  also,  that  if  the  appellees  had  proved 
to  the  satisfaction  of  the  jury  that  the^ appellant  had  failed 
to  maintain  a  fence,  under  the  agreement  contained  in  the 
deed,  that  was  sufficient  to  turn  horses,  cattle,  sheep,  hogs, 
and  other  domestic  animals,  and  that  the  lands  owned  by  the 
appellees  had  been  injured  thereby,  the  measure  of  damages 
for  such  injury  would  be  the  difference  in  the  fair  rental 
value  of  the  land  adjacent  to  said  right  of  way  with  a  fence 
maintained  between  the  same  and  said  lands  that  would 
turn  horses,  cattle,  sheep,  hogs,  and  other  domestic  animals, 
and  a  fence  such  as  the  evidence,  in  the  judgment  of  the 
jury,  showed  the  appellant  had  maintained  along  said  right 
of  way  separating  the  same  from  the  lands  of  the  appellees ; 
also,  that  if  the  jury  found  for  the  appellees,  they  would 
assess  to  them  as  damages  such  an  amount  as  would  in  the 
judgment  of  the  jury  compensate  the  appellees  for  their 
injury  under  the  rules  of  law  stated  to  them  by  the  court. 

Having  thus  properly  and  fully  stated  to  the  jury  the 
measure  of  damages  to  be  observed  in  arriving  at  their  ver- 
dict, it  was  not  available  error  for  the  court  to  decline  to 
state  also  to  them  that  one  other  particular  kind  of  loss, 
which,  like  various  other  kinds,  might  have  been  the  basia  of 
damages  under  other  forms  of  complaint,  was  not  to  be 
taken  as  the  measure  in  this  case. 

Another  instruction  requested  by  the  appellant  and  re- 
jected was  as  follows :  "The  theory  of  the  complaint  is  that 
the  plaintiffs  have  lost  the  rents  of  said  lands  by  reason  of 
the  defective  condition  of  the  defendant's  fence;  and  the 
court  instructs  you  that  if  said  lands  were  not,  in  fact, 
rented,  or  for  rent,  and  that  the  plaintiffs  received  from  said 
lands  crops  raised  thereon  equal  to  the  rental  value  thereof, 
then  the  plaintiffs  can  not  recover." 

The  theory  of  the  complaint  was  properly  stated  by  the 
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court  in  the  instructions  given,  and  it  was  not  properly 
stated  in  this  rejected  instruction.  If  the  rental  value  of 
the  land  was  depreciated  by  the  breach  of  the  covenant  to 
maintain  the  fence,  the  appellees  might  recover  therefor, 
whether  or  not  the  lands  were  actually  rented  or  offered  for 
rent.  Such  injury  might  be  established  without  showing 
that  no  crops  were  received  from  the  lands.  It  might  be 
possible,  notwithstanding  the  defectiveness  of  the  fences, 
but  with  extra  watchfulness,  labor,  and  expense,  to  raise 
crops  eqnal  to  what  would  be  the  rental  value  of  the  lands 
with  fences  in  good  condition,  or,  with  or  without  such  extra 
watchfulness,  labor,  and  expense,  to  raise  crops  which,  by 
reason  of  the  peculiar  circumstances  of  the  sale  thereof, 
actually  equaled  the  rental  value  of  the  lands  as  it  would 
have  been  with  the  fences  in  good  condition.  But  such 
facts  would  not  go  to  the  credit  of  the  appellant  so  as  to  pre- 
vent a  recovery  for  its  breach  of  covenant.  However,  it  will 
be  observed  that  the  "rental  value"  referred  to  in  the  in- 
struction is  not  confined  to  well-fenced  lands,  but  is  applied 
to  the  lands  as  they  were  actually  fenced ;  and  the  court  was 
called  upon  to  tell  the  jury  that  the  appellees  could  not  re- 
cover, notwithstanding  the  defective  condition  of  the  fences, 
if  from  the  lands  defectively  fenced  the  appellees  received 
crops  equal  to  the  rental  value  of  the  lands  with  the  fences 
thereof  in  their  actually  existing  defective  condition. 
The  judgment  is  affirmed. 

Dissenting  Opinion. 

Henley,  J. — As  is  stated  in  the  majority  opinion  in  this 
case,  the  action  begun  by  appellees  in  the  lower  court  was  for 
damages  arising  from  the  breach  of  an  agreement  made  by 
appellant  to  fence  its  rigl^t  of  way  through  the  lands  of 
appellees.  The  allegation  in  the  complaint  in  regard  to 
appellant's  agreement  in  the  matter  of  fencing  is  that  ap- 
pellant "agreed  in  said  deed  to  build  and  perpetually  main- 
tain, on  the  line  dividing  the  right  of  way  conveyed  from 
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the  residue  of  said  Griffin  farm,  a  good  and  sufficient  fence 
against  all  hogs,  cattle,  horses,  sheep,  and  other  stock  of 
every  description."  It  is  then  alleged  that  appellant  has 
wholly  failed  to  build  and  maintain  such  fence  from  the  1st 
day  of  January,  1891,  up  to  the  time  of  the  commencement 
of  this  action,  by  reason  whereof  the  rental  value  of  appel- 
lees' land  has  been  greatly  reduced,  to  wit,  in  the  sum  of 
$76  per  year,'to  appellees'  damage  in  the  sum  of  $450,  for 
which  they  demand  judgment.  I  do  not  think  the  majority 
opinion  in  this  case  holding  that  for  a  breach  of  the  contract 
to  fence  a  right  of  way,  as  averred  in  this  complaint,  the 
landowner  over  whose  farm  the  same  is  laid  may  recover  as 
damages  diminution  of  the  rental  value  of  the  farm  caused 
thereby,  is  in  accord  with  the  decisions  of  the  Supreme 
Court  of  this  State  upon  this  question,  nor  is  it  sustained 
either  by  the  eminent  writers  upon  the  subject  of  damages. 
It  will  be  observed  that  the  only  damage  alleged  in  appel- 
lees' complaint  as  growing  out  of  a  breach  of  the  contract 
is  a  diminution  in  the  rental  value  of  the  entire  tract  of  land. 

The  measure  of  damages  for  the  breach  of  such  a  contract 
as  is  declared  upon  in  the  complaint  has  been  settled  by  the 
adjudications  in  this  State,  and  in  the  language  of  the 
Supreme  Court  is  as  follows:  "For  the  breach  of  a  con- 
tract by  a  railroad  company  with  a  landowner  to  fence  its 
right  of  way,  the  cost  of  erecting  the  fence,  and  also  special 
damages  for  animals  killed,  for  damages  done  by  trespass- 
ing animals,  and  for  loss  of  pasturage  may  be  recovered." 
Louisville,  etc.,  R.  Co.  v.  Power,  119  Ind.  269;  Louisville, 
etc.,  R.  Co.  V.  Sumner,  106  Ind.  55,  55  Am.  Rep.  710; 
Logansport,  etc.,  R.  Co.  v.  Wray,  52  Ind.  578 ;  Toledo,  etc., 
R.  Co.  V.  Cosand,  6  Ind.  App.  222. 

The  complaint  in  the  case  at.  bar  does  not  seek  to  recover 
for  the  cost  of  building  or  maintaining  the  fence,  nor  for 
any  special  damage  done  by  reason  of  the  breach  of  the 
contract.  This,  we  think,  imder  the  rule  established  by  the 
decisions  of  our  courts,  makes  the  complaint  fatally  de- 
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fective.  There  is,  under  the  common  law,  no  duty  resting 
upon  railroad  companies  to  fence  their  tracks,  and  hence 
their  liability  to  fence  their  tracks  arises  solely  from  con- 
tract or  by  statute.  Ft,  Wayne,  etc,,,  R.  Co.  v.  O'Keefe,  4 
Ind.  App.  249. 

The  rule  for  the  assessment  of  damages  under  a  contract 
to  fence  does  not  differ  from  what  it  would  have  been  if  the 
duty  to  fence  had  been  imposed  by  statute.  Louisville,  etc., 
R.  Co.  V.  Sumner,  supra;  Lake  Erie,  etc.,  R.  Co.  v.  Power, 
15  Ind.  App.  179.  In  the  last  cited  case  I  think  the  ques- 
tion arising  upon  the  complaint  is  settled  adversely  to  ap- 
pellees' contentions.  It  seems  to  me  that  the  law  as  an- 
nounced by  the  Supreme  Court  is  most  reasonable  and  just. 
The  landowner  was  not  required  to  fence  the  right  of  way 
in  case  the  railroad  company  refused  or  neglected  to  erect 
the  fence,  but  he  can,  if  he  so  desires,  erect  a  fence  such  as 
the  contract  contemplates,  and  recover  the  cost  thereof  from 
the  railroad  company  in  an  action  for  damages  based  upon 
a  breach  of  the  contract.  If  he  chooses  to  allow  the  right  of 
way  to  remain  open,  then  he  can  collect  in  an  action  for  a 
breach  of  the  contract  special  damages  for  animals  killed, 
damages  done  by  trespassing  animals,  and  for  loss  of  pastur- 
age. The  option  was  with  the  appellees  whether  to  build  the 
fence  or  to  accept  only  such  damages  as  they  could  legally 
recover  for  a  breach  of  such  a  contract  as  they  had  with 
appellant. 

It  is  said  in  2  Sedgwick  on  Damages,  at  §631 :  "For  the 
breach  of  an  agreement  to  build  fences  and  cattle-guards, 
the  measure  of  damages  is  the  cost  of  building  them."  But 
our  courts  have  extended  this  rule  so  as  to  cover  special  dam- 
ages, as  heretofore  set  out,  which  in  all  cases  must  be  alleged 
and  proved.  At  the  time  the  contract  in  suit  was  entered 
into,  to  wit,  in  June,  1881,  we  had  no  law  in  this  State 
imposing  a  duty  upon  railroad  companies  to  fence  their 
rights  of  way.  The  law  in  force  at  that  time  simply  ex- 
empted the  railroad  companies  from  certain  liabilities  in 
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case  such  companies  erected  and  maintained  good  and  suffi- 
cient fences  along  the  line  of  their  right  of  way.  But  it  was 
never  held  by  any  of  the  courts  of  this  State,  either  under 
the  statute,  or  in  an  action  for  the  breach  of  a  contract  to 
fence,  that  the  plaintiff  could  recover  such  general  damages 
as  diminution  in  rental  value  of  the  whole  or  any  part  of  the 
premises  through  which  the  railroad  passed.  Is  it  not  then 
reasonable  to  infer,  and  must  we  not  infer,  that  the  parties 
to  this  contract  at  the  time  it  was  executed  only  contem- 
plated such  damages  from  its  breach  as  under  the  existing 
law  they  could  have  avoided  by  erecting  and  maintaining 
the  fence  under  the  terms  of  the  statute  then  in  force  ?  One  of 
the  familiar  rules  of  law  is  that  a  party  violating  the  terms 
of  his  contract  contemplates  only  such  damages  as  are  the 
direct  result  of  the  breach,  and  only  such  damages  are  re- 
coverable as  were  reasonably  within  the  contemplation  of 
the  parties  at  the  time  the  agreement  was  n^ade.  And  so 
in  the  case  of  Dorwin  v.  Potter,  5  Denio  306,  where  A  leased 
to  B  a  dairy  farm,  agreeing  as  a  part  of  the  consideration 
for  the  lease  to  put  certain  bams  on  the  premises  in  good 
repair,  but  failed  to  comply  with  his  agreement,  and  in  an 
action  against  A  for  a  breach  of  the  contract  it  was  held  that 
B  could  recover  the  amount  it  would  cost  to  repair  the  bams 
but  that  he  could  not  recover  damages  for  the  decrease  of  the 
produce  of  his  dairy  resulting  from  the  condition  of  the 
bams,  such  damages  being,  in  the  language  of  the  opinion, 
"altogether  too  remote  and  contingent." 

In  this  case  the  agreement,  by  the  averments  of  the  com- 
plaint, being  to  erect  and  maintain  a  stock  proof  fence,  the 
decrease  in  the  rental  value  would  be  contingent  upon  the 
owner  suffering  some  of  the  damages  for  which  in  the  same 
action  for  a  breach  of  the  contract  he  would  be,  under  our  de- 
cisions, entitled  to  recover.  This  would  make  such  damages 
as  decrease  in  rental  value,  in  an  action  for  the  breach  of 
the  contract  in  suit,  not  only  speculative,  but  remote.  The 
decisions  of  the  higher  courts  of  Minnesota  and  Iowa  cited 
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by  counsel  for  appellees,  and  which  seem  to  aid  the  theory 
of  the  complaint,  will  be  found,  upon  examination,  to  be 
founded  upon  statufe.  Thus  the  principal  cases  relied  upon 
by  appellees'  counsel,  the  cases  of  Emmons  v.  Minneapolis, 
etc,  B.  Co.,  38  Minn.  215,  and  Emmons  v.  Minneapolis,  etc., 
B.  Co.,  35  Minn.  503,  were  not  founded  upon  a  breach  of  a 
contract  to  fence  against  stock,  but  were,  under  the  statute 
of  the  state  of  Minnesota,  which  is  as  follows :  Gen.  Stat, 
of  Minn.,  1878,  c.  34,  §57 :  "Any  company  or  corporation 
operating  a  line  of  railroad  in  this  state  and  which  company 
or  corporation  has  neglected  to  fence  said  road  *  *  * 
shall  hereafter  be  liable  for  all  damages  sustained  by  any 
person  in  consequence  of  such  failure  or  neglect."  The  lan- 
guage of  this  statute  being  broad  and  general  was  held  to 
cover  any  decrease  in  the  value  of  the  real  estate  caused  by 
a  failure  to  comply  with  its  terms,  and  under  the  same  stat- 
ute it  was  held  that  the  railroad  company  must  respond  in 
damages  caused  by  death  of  a  child  non  sui  juris  who  had 
'wandered  upon  the  company's  right  of  way  where  the  same 
was  not  fenced  and  was  killed  by  a  locomotive  passing  over 
the  road. 

Under  our  statute  the  contrary  has  been  expressly  held 
by  this  court.  Baltimore,  etc.,  B.  Co,  v.  Bradford,  20  Ind. 
App.  348,  67  Am.  St.  252. 

Admitting  for  the  purpose  of  considering  appellant's  mo- 
tion for  a  new  trial  that  the  complaint  stated  a  cause  of 
action  against  appellant,  I  will  consider  the  action  of  the 
lower  court  in  overruling  the  motion  for  a  new  trial.  Rent 
is  defined  as  being  a  definite  compensation  or  return  re- 
served by  a  lease,  to  be  made  periodically  or  fixed  with  ref- 
erence to  a  period  of  time,  payable  in  money,  produce,  other 
chattels,  or  labor,  for  the  possession  and  use  of  land  and 
buildings.  Century  Dictionary.  Diminution  of  rental  value 
is  the  diminution  of  the  compensation  or  return  to  which 
the  lessor  is  entitled  from  his  tenant  or  lessee.  This  action 
was  brought  to  recover  damages  for  the  diminution  in  the 
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rental  value  of  the  whole  tract  of  land,  through  which  appel- 
lant's road  passed,  for  six  years  immediately  preceding  the 
commencement  of  the  action.  The  evidence  wholly  fails  to 
sustain  the  judgment  of  the  lower  court.  The  evidence  of  the 
appellees  is  they  occupied  the  land  themselves  except  one 
year  during  the  six  years  before  the  filing  of  the  complaint. 
That  during  one  year  the  land  was  rented  for  cash  rent. 
That  the  lessee  paid  $5  per  acre  cash  rent  for  the  land,  and 
under  the  evidence  of  both  appellees  this  was  the  full  rental 
value  of  the  land  with  a  fence  along  appellant's  right  of 'way 
such  as  the  contract  Called  for.  Appellee  Cory,  sometime 
during  said  six  years  married  the  daughter  of  his  co-appel- 
lee, and  moved  upon  said  land  after  the  tenancy  of  one  year 
had  expired.  Appellees  testified  that  they  made  no  attempt 
to  rent  the  farm  to  any  one ;  that  it  was  not  offered  for  rent ; 
that  the  only  year  the  farm  was  rented  the  tenant  contracted 
with  them  at  the  price  asked  of  him.  There  was  no  evidence 
that  appellees  used  this  real  estate  for  rental  purposes,  or 
that  they  had  lost  anything  whatever  in  diminution  of  rental 
value,  and  there  is  no  charge  nor  attempt  to  prove  an  injiiry 
to  the  freehold.  For  the  reasons  stated  I  think  the  judg- 
ment of  the  lower  court  ought  to  be  reversed. 
Wiley,  J.,  concurs  in  the  dissenting  opinion. 

On  Petition  for  Rehearing. 

Black,  J. — In  passing  upon  the  appellant's  petition  for 
a  rehearing,  it  is  thought  to  be  not  improper  to  remark  that 
upon  the  original  hearing  there  was  no  discussion  by  coun- 
sel of  the  question  as  to  the  sufficiency  of  the  evidence 
beyond  the  matters  mentioned  and  disposed  of  in  the  prin- 
cipal opinion. 

The  petition  for  a  rehearing,  after  careful  reexamination 
of  the  case,  is  overruled. 
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Boyd,  Abministbator,  v.  The  Brazil  Block  Coal 

Company. 

[No.  2,279.    Filed  April  28,  1808.    Rehearing  denied  June  22, 1900.  ] 

Acnov, —Statutory  Right. — When  a  new  right  or  proceeding  is 
created  by  statute,  and  a  mode  prescribed  for  enforcing  it,  that  mode 
most  be  pursued  to  the  exclusion  of  all  others,    p.  169. 

Mines  and  'Misisq.— Death  by  Wrongful  Act.— Statute  Construed. — 
Parties.— JJn&GT  the  act  of  1891  (Acts  1891,  p.  67)  relating  to  coal 
mining,  vesting  the  right  of  action  for  recovery  for  death  of  em- 
ploye in  certain  persons  therein  named,  the  administrator  of  a 
deceased  employe  of  a  coal  mining  company,  operated  under  the 
provisions  of  said  act,  cannot  maintain  an  action  for  the  death  of 
such  employe  caused  by  the  caving  in  of  the  mine.    pp.  160,  163. 

From  the  Clay  Circuit  Court.     Affirmed. 

S.  D.  Coffey,  Albert  Payne  and  /.  T.  Dye,  for  appellant. 
Geo.  A.  Knight,  for  appellee. 

CoMSTocK,  J. — This  cause  was  transferred  to  the  Su- 
preme Court  for  the  reason  that  counsel  claimed  a  constitu- 
tional question  was  involved.  The  Supreme  Court  ordered 
its  return  to  this  court  upon  the  ground  that  no  constitu- 
tional question  was  properly  presented. 

This  action  is  prosecuted  by  the  appellant,  John  Boyd,  as 
administrator  of  the  estate  of  John  W.  Elliott,  deceased, 
under  §285  Burns  1894,  to  recover  damages  for  the  benefit 
of  Elliott's  children  on  account  of  a  personal  injury  sus- 
tained in  a  coal  mine,  which  resulted  in  his  death.  The  com- 
plaint consists  of  three  paragraphs. 

The  court  sustained  a  demurrer  to  each  paragraph  of  the 
complaint,  and  rendered  judgment  against  plaintiff  for 
costs.    This  ruling  of  the  court  is  assigned  as  error. 

The  first  paragraph  of  complaint  is  based  upon  §§7466, 
7473  Bums  1894. 

Section  7466,  siipra^  provides  "that  the  owner,  operator, 
agent,  or  lessee  of  any  coal  mine  in  this  State  shall  keep  a 
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suflficient  supply  of  timber  at  the  mine,  and  the  owner, 
operator,  agent  or  lessee  shall  deliver  all  props,  caps  and 
timbers  (of  proper  length)  to  the  rooms  of  the  workmen 
when  needed  and  required,  so  that  the  workmen  may  at  all 
times  be  able  properly  to  secure  the  workings  from  cav- 
mg  m. 

Section  7473,  supra,  provides  "that  for  any  injury  to 
person  or  persons  or  property  occasioned  by  any  violation 
of  this  act,  or  any  wilful  failure  to  comply  with  any  of  its 
provisions,  a  right  of  action  against  the  owner,  operator, 
agent  or  lessee  shall  accrue  to  the  party  injured  for  the  direct 
injury  sustained  thereby,"  etc. 

This  paragraph  of  the  complaint  alleges,  in  substance, 
that  at  the  time  of  the  injury  complained  of,  and  for  a 
long  time  prior  thereto,  the  appellee  was  a  corporation 
organized  under  the  laws  of  the  State  for  mining  purposes, 
and  was  engaged  in  mining  coal  in  Clay  county,  employing 
in  the  mine  where  the  deceased  received  his  fatal  injury 
more  than  100  men;  that  the  deceased  was  in  its  employ 
as  a  coal  miner,  as  its  servant,  by  reason  of  which  it  was  the 
duty  of  the  appellee  to  use  reasonable  diligence  to  furnish 
him  a  safe  place  in  which  to  work,  and  to  that  end  it  became 
and  was  the  duty  of  the  appellee  to  keep  a  sufficient  supply 
of  timber  at  said  mine  and  to  deliver  at  the  room  in  said 
mine,  where  said  Elliott  was  engaged  in  mining  coal,  all, 
props,  caps,  and  timber  of  proper  length  needed  and  re- 
quired by  him  in  properly  securing  his  working  place  in 
said  room  from  caving  in  and  crushing  him ;  that  the  appel- 
lee wholly  neglected  and  failed  to  perform  and  discharge 
its  duty  in  that  behalf,  but,  on  the  contrary,  wilfully,  care- 
lessly, and  negligently  omitted  and  refused  to  deliver  at  the 
room  and  working  place,  where  the  said  Elliott  was  at  the 
date  aforesaid  engaged  in  mining  coal,  all  props,  caps,  and 
timbers,  of  proper  length,  needed  by  him  so  as  to  enable 
him  properly  to  secure  his  working  place  from  caving  in,  or 
to  deliver  to  him  any  timber  whatever,   although  often 
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requested  so  to  do;  that  on  the  12th  day  of  January,  1895, 
by  reason  of  the  fact  that  the  roof  of  the  room  and  working 
place  where  said  Elliott  was  engaged  in  mining  coal  was 
not  properly  secured  by  timbers,  by  reason  of  the  negli- 
gence of  the  appiellee  to  furnish  timbers  for  that  purpose, 
the  same  caved  in,  fell  upon  and  crushed  the  said  EUiott, 
without  any  fault  or  negligence  on  his  part,  so  that  he  soon 
thereafter  died ;  that  if  the  appellee  had  not  negligently  and 
carelessly  omitted  and  refused  to  furnish  and  deliver  to  the 
said  Elliott,  at  his  room  and  working  place,  the  timber 
necessary  for  that  purpose,  and  had  performed  its  duty  in 
that  behalf,  the  said  Elliott  could  and  would  have  secured 
the  roof  of  said  room  and  working  place,  and  said  injury 
would  not  have  occurred ;  that  at  the  time  of  said  injury  the 
said  Elliott  was  in  the  exercise  of  due  care  and  caution,  and 
but  a  few  minutes  prior  to  his  death  had  carefully  examined 
said  roof,  and  was  wholly  unable  to  find  or  detect  any  defect 
therein,  and  had  no  knowledge  whatever  of  the  defect  which 
caused  the  same  to  cave  in  and  crush  him,  and  was  whoUv 
ignorant  of  the  danger  in  which  he  was  placed,  said  defect 
being  latent  and  not  discoverable  by  the  usual  and  ordinary 
tests,  but  that  said  roof  would  and  could  have  been  secured 
against  the  possibility  of  caving  in  and  crushing  the  de- 
ceased but  for  the  negligence  of  the  appellee  as  stated 
herein;  that  without  said  props,  caps,  and  timbers  so  re- 
quired to  be  furnished  by  the  appellee,  the  working  place 
of  the  said  Elliott  was  unsafe  and  dangerous,  which  fact 
was  known  to  the  appellee,  or  by  the  use  of  ordinary  care 
and  diligence  might  have  been  known  to  it,  and  was  un- 
known to  the  said  Elliott ;  that  at  the  time  of  his  death  the 
said  Elliott  left  surviving  him  as  his  only  heirs  at  law  cer- 
tain minor  children,  whose  names  are  set  out  in  the  com- 
plaint. 

The  second  paragraph  of  the  complaint  is  based  upon 
§§7472,  7473  Bums  1894.  We  have  already  set  out  so 
much  of  §7473  as  is  necessary  to  the  question  here  presented. 
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Section  7472  is  as  follows:  "That  the  mining  boss  shall 
visit  and  examine  every  working  place  in  the  mine  at  least 
every  alternate  day  while  the  miners  of  such  place  are,  or 
should  be  at  work,  and  shall  examine  and  see  that  each  and 
every  working  place  is  properly  secured  by  props  or  timber, 
and  that  safety  in  all  cases  is  assured,  and,  when  found 
imsaf  e,  he  shall  order  and  direct  that  no  person  shall  be  per- 
mitted in  an  unsafe  place,  unless  it  be  for  the  purpose  of 
making  it  safe.  He  shall  see  that  a  sufficient  supply  of 
props,  caps,  and  timber  are  always  on  hand  at  the  miners' 
working  places." 

In  addition  to  the  allegations  contained  in  the  first  para- 
graph of  the  complaint,  it  is  alleged  in  the  second  paragraph  . 
that  it  became  and  was  the  duty  of  the  appellee  to  visit  and 
examine,  by  its  mining  boss,  every  working  place  in  its  mine 
at  least  every  alternate  day  while  miners  employed  therein 
were  or  should  be  at  work,  and  to  examine  and  see  that  each 
and  every  working  place  therein  was  properly  secured  by 
props,  or  timbers,  and  that  the  safety  was  in  all  respects 
assured;  and  when  any  of  said  places  were  found  to  be 
unsafe,  it  was  its  duty  to  order  and  direct  that  no  person 
should  be  permitted  in  such  places  unless  for  the  purpose  of 
making  it  safe;  that  it  was  its  further  duty  to  see  that  a 
sufficient  supply  of  props,  caps,  and  timber  was  always  on 
hand  at  the  miners'  working  places.  These  allegations  are 
followed  by  the  usual  allegations  of  neglect  to  perform  the 
duty,  substantially  as  foimd  in  the  first  paragraph. 

The  third  paragraph  is  drawn  upon  the  theory  that  appel- 
lee purposely,  wilfully,  and  intentionally  violated  the  pro- 
visions of  the  mining  statutes,  and  for  that  reason  it  is  liable 
to  appellant  on  account  of  the  injury  to  his  decedent  occa- 
sioned thereby,  without  reference  to  any  question  of  negli- 
gence on  his  part. 

The  first  question  to  be  determined  in  this  appeal  is 
whether,  under  the  statutes,  the  personal  representative  of 
the  deceased  has  any  right  of  action.    Counsel  for  appellee 
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insist  that  he  has  not,  and  for  that  reason,  if  for  no  other, 
the  demurrer  was  by  the  lower  court  properly  sustained  to 
each  paragraph  of  the  complaint.  The  question  is  properly 
raised  by  the  demurrer  for  want  of  facts.  Pence  v.  Aughe, 
101  Ind.  317;  Farris  v.  Jones,  112  Ind.  498;  Wilson  v, 
Galey,  103  Ind.  257. 

Section  7473  Bums  1894,  §5480n  Homer  1897,  being 
section  thirteen  of  the  act  of  1891,  under  which  appellant 
has  brought  this  action,  provides:  "That  for  any  injury 
to  person  or  persons  or  property  occasioned  by  any  violation 
of  this  act,  or  any  wilful  failure  to  comply  with  any  of  its 
provisions,  a  right  of  action  against  the  owner,  operator, 
agent  or  lessee  shall  accrue  to  the  party  injured  for  the  direct 
injury  sustained  thereby,  and  in  case  of  loss  of  life  by  rea- 
son of  such  violation ;  a  right  of  action  shall  accrue  to  widow, 
children,  or  adopted  children,  or  to  the  parents  or  parent,  or 
to  any  other  person  or  persons  who  were  before  such  loss  of 
life  dependent  for  support  on  the  person  or  persons  so  killed, 
for  like  recovery  for  damages  for  the  injury  sustained  by 
reason  of  such  loss  of  life  or  lives." 

The  language  of  this  section  clearly  gives  the  right  of 
action  to  certain  parties  named.  In  Board,  etc.,  v.  Davis, 
13'6  Ind.  503,  on  p.  520,  the  Supreme  Court  say  as  to  the 
interpretation  of  statutes :  "First  of  all  *  *  *  if  the 
words  are  free  from  ambiguity  and  doubt,  and  express 
plainly,  clearly  and  distinctly  the  sense  of  the  framers  of 
the  instrument,  there  is  no  occasion  to  resort  to  other  means 
of  interpretation.  It  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.  The  statute  itself  furnishes  the 
best  means  of  its  own  exposition." 

Under  our  statute,  unless  otherwise  provided,  all  suits 
must  be  brought  in  the  name  of  the  real  party  in  interest. 
The  estate  of  the  deceased  can  have  no  interest  in  the  provi- 
sion made  bv  the  statute.  It  is  not  a  claim  due  the  estate. 
The  right  of  action  is  given  the  widow,  and  it  is  not  vested 
in  any  other  than  the  beneficiaries  therein  named. 

Vol.  35—11 
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When  a  new  right  or  proceeding  is  created  by  statute,  and 
a  mode  prescribed  for  enforcing  it,  that  mode  must  be  pur- 
sued to  the  exclusion  of  all  others.  Storms  v.  Stevens,  104 
Ind.  46. 

In  Martin  v.  West,  7  Ind.  657,  "the  plaintiff  claims  a 
right  of  action  under  section  ten  of  an  act  approved  March 
4,  1853,  entitled  *An  act  to  regulate  the  retailing  of  spirit- 
uous liquors'  "  etc.  The  act  provided  that  no  person  should 
be  permitted  to  retail  spirituous  liquors  until  giving  bond 
conditioned  for  the  keeping  of  an  orderly  house  and  for  the 
payment  of  fines,  penalties,  and  damages  that  might  be  in- 
curred under  the  provisions  of  the  act.  Section  ten  gave  a 
right  of  action  to  any  wife,  child,  parent,  guardian,  em- 
ployer, or  other  person,  who  should  be  injured  in  person  or 
property  or  means  of  support  by  any  intoxicated  person,  or 
in  consequence  of  the  intoxication  of  any  person  in  his  own 
or  her  own  name  "against  any  person  and  his  sureties  on  the 
bond  aforesaid,  who  shall,  by  retailing  spirituous  liquors, 
have  caused  the  intoxication  of  such  person,  for  all  damages 
sustained."  The  court  held  that  the  statute  pointed  out 
the  rule  of  proceeding,  namely,  by  suit  on  the  bond,  and  that 
the  complaint  was  therefore  defective. 

Section  fourteen  of  the  act  of  the  general  assembly  of 
Illinois,  upon  the  subject  of  miners,  entitled  "An  act  to  pro- 
vide for  the  health  and  safety  of  persons  employed  in  coal 
mines"  approved  March  27,  1872,  R.  S.  1874,  p.  708,  is 
in  substantially  the  language  of  section  thirteen  of  the  act 
under  consideration. 

The  right  of  action  in  case  of  the  death  of  the  husband, 
occasioned  by  the  wilful  violation  of  the  act,  is  in  the  widow, 
etc.  The  general  act  of  Illinois  for  wrongful  injuries  re- 
sulting in  death  is  in  the  personal  representative. 

In  the  case  of  Litchfield  Coal  Co.  v.  Taylor,  81  HI.  592, 
which  was  an  action  brought  under  said  act,  appellee,  in  the 
commencement  of  the  action,  sued  as  administratrix  of  the 
estate  of  decedent,  who  was  her  husband.    Subsequently,  on 
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motion,  the  court  allowed  the  summons  and  declaration  to 
be  amended  so  that  the  action  might  proceed  in  the  name 
of  appellee  as  widow  of  the  decedent.  This  amendment  was 
assigned  as  error.  In  passing  upon  the  question,  the  supreme 
court  said:  **We  are  satisfied  that  the  widow  was  the 
proper  person  to  bring  the  action.  The  fourteenth  section 
of  the  act  expressly  authorizes  her  to  bring  the  suit.  Chapter 
seventy  entitled  ^Injuries/  R.'  L.  1874,  p.  582,  which  author- 
izes an  action  in  the  name  of  the  personal  representatives 
did  not  repeal  the  fourteenth  section  of  the  act  entitled 
'Miners.'  The  former  act  is  general,  while  the  act  in  rela- 
tion to  miners  niay  be  regarded  as  special,  and  the  latter 
must  control  as  to  all  cases  specially  enumerated  in  the  act 
itself,  while  the  other  act,  being  general,  would  embrace  all 
other  cases."  See  also,  McCormack  v.  Terre  Haute,  etc,  R. 
Co,,  9  Ind.  283 ;  1  Waite's  Actions  &  Def .,  p.  42 ;  Ryan  v. 
Ray,  105  Ind.  101 ;  Bartlett  v.  Manor,  146  Ind.  621 ;  Fisher 
V.  Tuller,  122  Ind.  31 ;  Gihbs  v.  City  of  Hannibal,  82  Mo. 
143 ;  McNamara  v.  Slavens,  76  Mo.  329 ;  Spiva  v.  Osage 
Coal,  etc,  Co.,  88  Mo.  72 ;  Shepard  v.  8t.  Louis,  etc.,  R.  Co., 
8  Mo.  App.  553. 

We  think  the  right  of  action  is  limited  to  the  beneficiaries 
named  in  the  act,  and  for  this  reason  the  judgment  of  the 
lower  court  must  be  affirmed. 

The  conclusion  reached  renders  it  unnecessary  to  pass 
upon  the  other  alleged  errors. 

DissBNTij^a  Opinion. 

Hewubt,  J. — ^I  desire  at  this  time  to  dissent  from  the 
conclusion  reached  by  the  majority  of  the  court,  and  express 
the  opinion  that  the  act  under  which  this  action  was  brought 
IS  unconstitutional  for  other  reasons  than  those  advanced  by 
counsel  for  appellee  in  the  case  of  Mauls  Coal  Co,  v. 
Partenheimer,  156  Ind.  100. 


164        APPELLATE  COUET  OF  INDIANA, 

Pittsburgh,  etc.,  R.  Co.  t;.  Adam& 


The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Adams,  by  his  Next  Friend. 

[No.  2»865.    FUed  Feb.  1, 1900.    Rehearing  denied  June  22, 1900.] 

Railroads.— Ji^ry  at  CrosHng. — Complaint. — A  complaint  against 
a  railroad  company  for  personal  injuries  alleging  that  plaintiff  ap- 
proached defendant's  tracks  and  stopped  his  horse  and  dray  and 
listened  to  ascertain  whether  a  train  standing  near  was  about  to 
move,  when  an  employe  of  defendant,  in  charge  of  the  train, 
standing  on  the  main  track  at  the  rear  of  the  train,  knowing  plain- 
tiff was  about  to  cross  the  tracks  and  had  stopped  to  listen,  mo- 
tioned with  his  hand  for  him  to  drive  across  the  tracks,  and  that 
plaintiff,  in  attempting  to  cross  the  tracks  as  directed,  was  struck 
by  the  train,  and  injured,  is  insufficient,  where  it  '^as  not  shown 
that  such  employe  was  acting  in  the  line  of  his  duty,  or  that  he  had 
any  power  or  authority  to  bind  the  defendant  by  his  act. 

From  the  Madison  Superior  Court.     Reversed. 

John  L,  Rupe,  for  appellant.  • 

W.  A,  Brown,  for  appellee. 

Black,  J. — A  demurrer  to  the  complaint  of  the  appellee 
against  the  appellant  for  want  of  sufficient  facts  was  over- 
ruled in  the  Henry  Circuit  Court,  where  this  cause  was 
commenced.  An  answer  in  denial  was  filed,  and  the  venue 
was  then  changed  to  the  court  below,  where  the  cause  was 
tried  by  jury,  and  a  general  verdict  was  returned  in  favor  of 
the  appellee  for  $3,000,  and  judgment  was  rendered  accord- 
ingly. 

In  the  complaint  there  were  allegations  describing  at 
length  the  location  of  the  appellant's  railway  tracks  and 
the  surroundings,  in  the  town  of  New  Castle.  It  was 
shown  that  a  street  in  said  town  known  as  Broad  street,  ex- 
tending east  and  west,  was  crossed  by  the  main  track  of  the 
appellant's  railway  running  in  a  northwesterly  direction; 
that  at  a  short  distance  east  of  the  crossing  and  north  of  said 
main  track  was  the  freight  depot  with  an  elevated  platform, 
along  the  north  side  of  a  side-track  which  extended  from  a 
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point  some  distance  to  the  eastward  and  was  parallel  with 
the  main  track  and  between  it  and  said  depot ;  that  another 
side-track  of  the  appellant  lay  some  distance  north  of  said 
first  mentioned  side-track  and  nearly  parallel  with  it,  and 
extended  from  the  eastward  to  a  point  near  the  east  end  of 
said  depot.  Said  side-tracks  were  used  by  the  appellant  and 
the  pnblic  generally  in  receiving  and  delivering  freight. 
From  said  Broad  street  and  the  west  side  of  the  main  track 
at  said  crossing  there  was  constructed  and  for  many  years 
there  had  been  maintained  a  roadway,  extending  from  the 
street  southeastward  along  the  south  side  of  said  main  track 
several  hundred  feet  to  a  point  east  of  said  depot  and  south 
of  the  main  track,  where  the  appellant  had  constructed  and 
for  many  years  had  maintained,  and  still  maintained,  a 
safely  constructed  crossing  for  wagons  and  teams  across  the 
main  track  and  the  first  mentioned  side-track,  aflFording  a 
way  of  ingress  to  and  egress  from  the  cars  standing  upon 
said  tracks,  for  the  purpose  of  delivering  and  receiving 
freight,  and  along  this  roadway  and  crossing  was  the  cus- 
tomary way  of  going  to  and  from  said  side-tracks  to  deliver 
and  receive  freight,  and  the  appellant  constructed  and  main- 
tained the  roadway  and  crossing  for  such  purpose  alone 
and  for  the  accommodation  of  the  public  in  transacting 
freight  business  with  the  appellant.  It  was  alleged  that 
on,  etc.,  the  appellee  was  a  young  man  about  eighteen  years 
of  age,  and  was  in  the  employ  of  his  brother,  named,  a 
dealer  in  poultry,  eggs,  and  produce  in  said  town;  that  in 
the  course  of  his  duties  as  such  employe  the  appellee  was 
required  to  deliver  and  receive  freight  to  and  from  the  ap- 
pellant at  said  side-tracks  by  means  of  drays ;  that  a  short 
time  prior  to  the  date  mentioned,  a  large  number  of  egg 
crates,  used  in  packing  and  shipping  eggs,  had  been  shipped 
to  appellee's  brother,  which  the  appellant  had  transported 
in  a  box  car,  and  appellant  had  placed  said  car  upon  said 
side-track  farthest  north,  and  had  notified  appellee's  said 
brother  of  the  arrival  thereof  and  that  they  were  delivered 
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to  him  for  his  use ;  that  appellee,  in  the  course  of  his  duty 
as  such  employe,  took  a  dray  to  which  was  hitched  one  horse  * 
and  drove  to  said  car  for  the  purpose  of  draying  a  portion 
of  the  crates  to  his  said  brother's  place  of  business;  that 
the  dray  was  an  ordinary  platform  dray,  safely  and  prop- 
erly constructed,  and  the  horse  was  a  docile,  gentle  horse 
used  and  inured  to  cars  and  moving  trains,  and  had  been 
used  by  appellee's  said  brother  continuously  in. and  about 
the  cars  in  receiving  and  delivering  freight  for  more  than 
a  year  prior  to  said  time;  that  when  the  appellee  reached 
the  crossing  of  said  street  and  railroad,  proceeding  from  the 
west  in  the  regular  course  of  travel  from  his  said  brother's 
place  of  business  to  the  situation  of  said  freight  car,  a 
freight  train  of  the  appellant  was  standing  on  the  main 
track  headed  to  the  northwest ;  that  he  turned  and  drove  his 
horse  and  dray  from  said  street  to  the  southeast  on  said 
traveled  way  along  the  south  side  of  said  main  track  and 
along  the  south  side  of  said  freight  train  to  the  point  where 
said  crossing  southeast  of  the  freight  depot  was  constructed, 
and  he  there  drove  across  to  the  north  side  of  said  first  men- 
tioned side-track  and  then  turned  eastward  and  drove  from 
200  to  250  feet  further  to  said  car  containing  the  crates, 
which  he  loaded  in  a  usual,  proper,  and  careful  manner, 
described ;  that  he  was  engaged  in  loading  the  crates  from 
ten  to  fifteen  minutes ;  that  when  he  so  crossed  the  railway 
going  to  said  car,  said  train  had  been  cut,  leaving  a  caboose 
standing  from  300  to  500  feet  east  of  said  crossing  and  the 
rear  end  of  the  other  part  of  the  train  standing  within  about 
ten  feet  of  said  crossing;  that  the  freight  train  was  a  long 
train,  and  the  engine  attached  to  it  was  from  600  to  800 
feet  northwest  of  the  place  where  the  appellee  had  so  crossed 
the  tracks.  The  pleading  described  obstructions  which  hid 
from' his  view  the  caboose  and  all  of  the  freight  train  except 
about  fifteen  or  twenty  feet  of  the  rear  end  of  the  hindmost 
car  of  the  train.  It  was  alleged  that  as  soon  as  he  had  loaded 
his  dray  he  drove  along  the  south  side  of  the  northern  side- 
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track  until  he  came  to  a  point  where  one  so  driving  would 
naturally  turn  the  horse  to  the  left,  heading  in  a  south- 
westerly direction  across  said  tracks,  until  he  reached  a 
point  about  fifty  feet  from  the  railway  track,  where  he 
sto'jpped  his  horse  and  dray  and  listened  for  the  purpose  of 
ascertaining  whether  or  not  the  train  was  about  to  move; 
that  at  this  tune  one  of  the  employes  of  the  appellant  in 
charge  of  said  train  was  standing  in  the  main  track  upon 
said  crossing  within  a  few  feet  of  the  rear  end  of  said 
freight  car  and  train.  It  was  alleged  that  said  employe 
knew,  and  had  good  reason  to  know,  that  said  train  was  then 
about  to  back  across  said  crossing  for  the  purpose  of  coup- 
ling on  to  said  caboose ;  that  knowing  and  having  good  reason 
to  know  that  fact,  said  employe,  knowing  the  appellee  was 
approaching  said  track  and  had  stopped  as  aforesaid,  negli- 
gently and  carelessly  wholly  failed  to  warn  him  or  to  give 
him  any  notice  or  indication  whatever  that  said  train  was 
about  to  move  over  said  crossing  as  aforesaid,  and,  on  the 
contrary,  negligently  and  carelessly  motioned  the  appellee 
with  his  hand  to  drive  across  said  crossing;  that  upon  his 
giving  said  motion,  the  appellee,  believing  that  said  train 
was  not  about  to  start  or  move,  and  relying  upon  said  signal, 
started  in  a  slow  walk  to  drive  across  said  track,  and,  just 
as  his  horse's  head  was  approaching  the  crossing  of  the  main 
track,  the  appellant's  employe  in  charge  of  said  train  negli- 
gently and  carelessly,  without  theretofore  or  at  any  time 
sounding  any  whistle  or  ringing  the  bell,  suddenly  started 
said  train  back  to  and  over  said  crossing;  that  the  starting 
of  the  train  and  the  buraping  of  the  cars  created  a  very  con- 
siderable  noise  and  confusion;  and  the  moment  that  the 
appellee  saw  the  train  was  moving,  or  became  aware  thereof 
in  any  way,  he  suddenly  pulled  his  horse  back  by  means  of 
the  lines,  and  the  horse,  becoming  frightened  at  the  move- 
ment of  the  train  and  the  noise  thereof,  turned  to  the  right 
and  to  the  northwest,  in  the  direction  of  the  switch  track, 
and  momentarily  the  hind  end  of  the  train  struck  the  dray 
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with  great  force,  overturning  and  throwing  it  against  the 
platform  of  the  freight  house  upon  the  north  side  of  said 
switch  track,  and  throwing  the  appellee  forward  upon  the 
ground  upon  and  near  the  north  rail  of  the  main  track ;  that 
in  said  collision  the  appellant's  cars  in  said  train  mashed 
and  maimed  his  right  arm  from  the  hand  to  the  elbow,  in 
such  manner  that  it  became  and  was  necessary  to  amputate 
his  right  arm  above  the  elbow ;  that  said  injury  was  caused 
wholly  and  entirely  by  the  carelessness  and  negligence  of 
the  appellant's  employes  in  charge  of  said  train  as  aforesaid, 
and  without  any  fault,  negligence,  or  want  of  care  upon  the 
part  of  the  appellee  in  any  particular  whatever.  The  addi- 
tional averments  related  to  the  damages  sustained  by  the 
appellee. 

It  is  suggested,  on  behalf  of  the  appellant,  against  the 
complaint  that  no  facts  are  pleaded  from  which  the  court 
may  know  that  the  employe  who  stood  behind  the  train  was 
acting  within  the  line  of  his  duty,  or  that  he  had  any  power 
or  authority  to  bind  the  appellant  by  his  act. 

It  is  not  shown  in  what  respect  there  was  negligence  in 
backing  the  train.  The  appellant  had  a  right  to  back  the 
train  upon  its  track  for  the  purpose  of  coupling  it  with  the 
caboose.  The  mere  act  of  backing  the  train  in  the  prosecu- 
tion of  its  business,  with  the  incidental  noise,  was  not  wrong- 
ful, and  was  not  in  itself  a  violation  of  any  duty  which  the 
appellant  owed  to  the  appellee. 

It  is  alleged  that  the  appellant's  employe  in  charge  of 
the  train  negligently  and  carelessly,  without  sounding  the 
whistle  or  ringing  the  bell,  suddenly  started  the  train,  but 
it  is  not  stated  that  the  failure  to  sound  the  whistle  or  to 
ring  the  bell  was  negligent,  or  that  there  was  any  negligent 
failure  of  the  appellant  to  give  warning  of  the  movement  of 
the  train.  It  is  not  stated  that  the  train  was  negligently  run 
against  or  upon  the  appellee  or  his  dray.  It  does  not  appear 
that  the  employe  who  started  the  train  had  any  notice  or 
knowledge  of  the  appellee's  near  approach  and  hazardous 
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situation,  or  that  his  alleged  negligence  in  starting  the  train 
consisted  in  his  failure  to  act  prudently  in  view  of  knowl- 
edge or  notice  of  any  facts  which  ought  to  have  deterred  him 
from  moving  the  train  in  the  regular  pursuit  of  his  duties. 
A  situation  was  shown  indicating  the  propriety  of  backing 
the  train  to  take  up  the  caboose,  at  any  time  when  the  em- 
ploye who  caused  the  train  to  back  was  ready  to  do  so,  unless 
he  had  knowledge  or  notice  of  some  fact  which  would  make 
it  proper  to  wait  longer.  Ifo  negligence  is  attributed  to 
any  one  in  failing  to  give  notice  of  the  dangerous  situation 
of  the  appellee  to  the  employe  who  started  the  train,  who 
does  not  appear  to  have  known  at  any  time  of  the  appellee's 
situation.  It  is  not  alleged  that  the  appellant  backed  the 
train  or  that  it  by  its  servant  did  so ;  and  as  to  the  appellee, 
it  could  not  be  negligence  of  the  employe  who  started  the 
train  in  the  manner  described  for  him  to  do  so  without  some 
notice  which  would  raise  a  duty  toward  the  appellee.  The 
manner  of  starting  the  train  backward  with  suddenness, 
causing  the  violent  bumping  of  the  cars  together,  might  have 
been  unskilful  and  negligent,  but  so  far  as  the  employe  who 
did  it  was  concerned  this  would  not  be  a  violation  of  duty 
toward  the  appellee,  of  whose  presence  he  had  no  knowledge 
or  notice. 

If,  then,  the  allegations  relating  to  the  servant  who  stood  " 
upon  the  main  track  in  rear  of  the  train  be  left  out  of  con- 
sideration, there  would  not  be  enough  to  charge  the  appel- 
lant with  actionable  negligence. 

This  person  was  alleged  to  be  one  of  the  appellant's  ser- 
vants in  charge  of  the  train,  and  he,  it  was  averred,  with 
knowledge  of  the  appellee's  approach  and  of  the  fact  that 
the  train  was  about  to  back,  failed  to  warn  him  to  stop,  and 
beckoned  him  on.  The  wrong,  if  any,  which  proximately 
caused  the  injury,  was  the  act  of  this  servant  in  beckoning 
to  appellee  with  knowledge  that  the  train  was  about  to  back. 

It  does  not  appear  that  he,  in  this  conduct,  was  pursuing 
his  service  for  the  appellant  within  the  scope  of  his  employ- 
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ment,  unless  it  can  be  said  that  the  court  may  presume,  as 
matter  of  law,  that  sufch  conduct  is  within  the  scope  of  the 
employment  of  any  and  every  servant  of  a  railroad  company 
who  is  one  of  its  employes  in  charge  of  any  freight  train. 
It  is  generally  known  to  the  public  that  the  different  mem- 
bers of  the  crew  of  a  freight  train  do  not  all  have  the  same 
kind  of  employment,  do  not  all  perform  in  the  regular 
course  of  their  employment  all  kinds  of  service  incident  to 
the  running  of  such  trains  and  the  transportation  of  freight 
thereby. 

The  appellee  was  not  a  trespasser,  or  a  mere  licensee,  or 
a  servant  of  the  appellant.  His  relation  to  the  appellant 
was  that  of  an  invited  business  visitor,  with  respect  to  whom 
a  duty  devolved  upon  the  appellant  to  have  its  premises  in 
a  reasonably  safe  condition,  and,  by  proper  safeguards  or 
warning,  to  enable  him,  by  the  exercise  of  ordinary  care,  to 
avoid,  while  upon  the  premises  engaged  in  the  business  for 
which  he  was  invited,  or  while  entering  or  leaving  the  prem- 
ises, damage  from  an  unseen  or  unusual  danger  f romi  want 
of  such  safe  condition,  of  which  the  appellant  had  knowledge 
or  by  the  exercise  of  reasonable  vigilance  would  have  had 
knowledge.  Indermaur  v.  Dames,  L.  R.  1  0.  P.  274 ;  In- 
dermaur  v.  Dames,  L.  K.  2  C.  P.  311 ;  Tobin  v.  Portland, 
etc.,  R.  Co.,  59  Me.  183 ;  Carleton  v.  Franconia,  etc.,  Co., 
99  Mass.  216;  Nave  v.  Flack,  90  Ind.  205,  46  Am.  Rep. 
205 ;  Evansville,  etc.,  R.  Co.  v.  Griffin^  100  Ind.  221,  50 
Am.  Rep.  783 ;  Pennsylvania  Co.  v.  Marion,  104  Ind.  239 ; 
Wahash,  etc.,  R.  Co.  v.  Locke,  112  Ind.  404,  2  Am.  St.  193 ; 
Indiana,  etc.,  R.  Co.  v.  Bamhart,  115  Ind.  399;  Chicago, 
etc.,  R.  Co.  V.  DeBaum,  2  Ind.  App.  281 ;  Howe  v.  Ohmart, 
7  Ind.  App.  32 ;  'Toledo,  etc.,  R.  Co.  v.  Hauck,  8  Ind.  App. 
367;  Elliott  on  Railroads,  §1248. 

In  the  case  before  us  there  was  no  defective  condition  of 
the  premises  or  of  any  of  the  appliances  used  thereon.  The 
backing  of  the  train  which  occasioned  the  injury  was  not  a 
wrong  inherently  and  of  itself,  or  in  the  absence  of  wrong 
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attributable  to  the  appellant  on  the  part  of  the  servant  in 
reap  of  the  train.  The  backing  of  the  train  was  an  act 
done  in  the  ordinary  prosecution  of  the  business  of  the 
appellant  and  one  proper  to  be  done  for  such  purpose. 
The  appellee  had  a  right  to  use  for  egress  the  way  over  the 
main  track  by  which  he  had  entered.  The  appellant  also  had 
a  right  to  back  its  train  upon  that  track  over  the  crossing  in 
the  manner  in  which  it  was  done.  It  was  not  a  case  where 
negligence  of  the  appellant  could  be  presumed  from  mere 
backing  of  the  train  and  the  occurrence  of  the  injury  there- 
from ;  but  it  was  a  case  wherein,  to  render  the  appellant  re- 
sponsible for  that  injury,  it  was  incumbent  upon  the  appel- 
lee to  show  negligence  upon  the  part  of  the  appellant. 

It  is  not  alleged  that  the  appellant  itself  or  the  appellant 
by  its  oflScers,  agents,  or  servants,  or  any  of  them,  negli- 
gently did  any  act  or  negligently  omitted  anything ;  all  the 
negligent  acts  and  omissions  charged  are  alleged  as  acts  and 
omissions  of  the  appellant's  servants.  To  hold  that  the  com- 
plaint shows  any  negligent  act  or  omission  for  which  the  ap- 
pellant may  be  considered  responsible,  it  must  be  deter- 
mined that  the  pleading  shows  that  such  alleged  wrongs  of 
the  servants  were  committed  by  them  in  the  course  of  their 
employment. 

It  is  a  familiar  rule  that  for  the  acts  of  a  servant  his 
master  is  responsible  to  third  persons  only  when  the  serv- 
ant is  acting  within  the  scope  of  his  employment.  Nobles- 
vUle,  etc.,  Co.  v.  Gause,  76  Ind.  142,  40  Am.  Rep.  224; 
Smith  V.  Louisville,  etc.,  R.  Co.,  124  Ind.  394,  400. 

A  negligent  act  of  a  servant  for  which  the  master  will  be 
responsible  must  not  only  be  an  act  done  while  the  servant 
is  engaged  in  the  performance  of  his  service  but  also  must 
be  an  act  which  pertains  to  the  duties  of  the  servant's  em- 
ployment. 

The  test  of  the  liability  of  the  master  for  the  torts  of  his 
servant  is  not  whether  or  not  the  act  was  done  in  accordance 
with  his  instructions,  but  is  whether  or  not  the  servant  at 
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the  time  of  committing  the  tort  was  acting  within  the  scope 
of  his  authority  in  tlie  business  of  the  master.  If  the  act 
was  done  within  the  scope  of  authority,  and  while  the  serv- 
ant was  engaged  in  his  master's  business,  the  latter  is  bound 
for  it.  Snyder  v.  Hannibal,  etc.,  R.  Co.,  60  Mo.  413; 
Chicago,  etc.,  R.  Co.  v.  Casey,  9  111.  App.  632;  Gregory 
V.  Ohio  River  R.  Co.,  37  W.  Va.  606,  16  S.  E.  819. 

In  Barwick  v.  English  Joint  Stock  Bank,  2  Ex.  259,  it 
was  said,  per  Willes,  J.:  "The  general  rule  is  that  the 
master  is  answerable  for  every  such  wrong  of  the  servant 
or  agent  as  is  committed  in  the  course  of  the  service  and 
for  the  master's  benefit,  though  no  express  command  or 
privity  of  the  master  be  proved."  And  it  was  said  that 
when  the  master  has  not  authorized  the  particular  act,  but 
he  has  put  the  agent  in  his  place  to  do  that  class  of  acts,  he 
must  be  answerable  for  the  manner  in  which  the  agent  has 
conducted  himself  in  doing  the  business  which  it  was  the 
act  of  his  master  to  place  him  in.  See  Webb's  Pollock  on 
Torts,  88. 

A  complaint  for  injury  caused  by  negligence  of  the  de- 
fendant's servant,  which  did  not  show  the  act  of  negligence 
to  have  been  committed  while  the  person  who  committed 
it  was  engaged  in  the  service  and  to  have  been  in  some  way 
connected  with  the  doing  of  the  service,  was  held  insufficient 
in  H  elf  rich  v.  Williams,  84  Ind.  553. 

In  Louisville,  etc.,  R.  Co.  v.  McVay,  98  Ind.  391,  394, 
49  Am.  Rep.  770,  it  was  said  that  the  authority  of  an  agent, 
officer,  or  employe  of  a  corporation  will  be  presumed  fr^m 
the  nature  of  the  duties  imposed  upon  him ;  but  "in  order 
that  this  presumption  may  be  indulged,  it  must  in  some  way 
be  known  what  those  duties  are."  See,  also.  Smith  v.  Louis- 
ville, etc.,  R.  Co.,  124  Ind.  394,  400. 

In  Pennsylvania  Co.  v.  Rusie,  95  Ind.  236,  an  action 
against  a  railway  company  for  the  killing  of  stock,  the  com- 
plaint, which  was  first  questioned  by  motion  in  arrest,  was 
assailed  in  argument  on  the  ground  that  it  did  not  charge  a 
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wrong  upon  the  railroad  company,  but  charged  it  upon  the 
company's  servants,  without  any  averment  that  they  were 
in  the  line  of  their  employment  in  operating  the  train.  It 
was  held,  that  the  objection  so  presented  could  not  prevail, 
for  the  reason  that  the  action  was  commenced  before  a  jus- 
tice of  the  peace. 

The  allegations  in  such  a  case,  indicating  the  nature  of 
the  servant's  employment  and  showing  that  the  negligence 
of  the  servant  of  which  complaint  is  made  occurred  while 
the  servant  was  engaged  in  his  employment  as  such,  or  'was 
acting  within  the  line  or  scope  of  his  employment,  are  allega- 
tions of  material  facts  which  must  be  proved.  See  Oakland 
City,  etc.,  Soc,  v.  Bingham^  4  Ind.  App.  545;  Curtis  v. 
Dinneen;  4  Dak.  245,  30  N.  W.  148 ;  McCann  v.  Tilling-  ' 
hast,  140  Mass.  327,  5  N.  E.  164;  Evansville,  etc.,  R.  Co. 
V.  Baum,  26  Ind.  70;  Banister  v.  Pennsylvania  Co.,  98 
Ind.  220;  Lake  Shore,  etc.,  R.  Co.  v.  Peterson,  144  Ind. 
214,  222. 

In  an  action  against  a  railroad  company  for  a  personal 
injury,  it  was  objected  that  the  complaint  was  defective  in 
failing  to  aver  that  the  agents  and  servants  of  the  defendant 
were  acting  within  the  line  of  their  duty  when  they  com- 
mitted the  wrong  complained  of;  but  the  court  said  that  the 
complaint  "in  effect  averred  that  it  was  the  defendant, 
acting  through  its  agents  and  servants,  which  had  injured 
the  plaintiff ;"  and  it  was  held  that  it  was  equivalent  to  an 
averment  that  the  injury  was  inflicted  by  the  defendant, 
acting  through  its  duly  authorized  agents  and  servants ;  and 
that  this  made  it  at  the  trial  a  question  of  evidence  as  to 
whether  the  persons  who  performed  the  acts  charged  were 
the  agents  and  servants  of  the  defendant  and  acting  at  the 
time  within  the  lines  of  their  respective  duties.  Wabash 
B.  Co.  v.  Savage,  110  Ind.  156 ;  Ohio,  etc.,  R.  Co.  v.  Col- 
lam,  73  Ind.  261,  38  Am.  Eep.  134. 

It  may  be  diflScult  to  determine  whether  upon  the  facts 
of  a  particular  case  a  servant  was  acting  within  the  scope 
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of  his  employment,  or  was  acting  upon  his  own  responsi- 
bility and  not  in  his  capacity  of  servant;  but  we  are  not 
here  passing  upon  the  effect  of  evidence ;  we  decide  nothing 
upon  the  question  whether  or  not  the  servant  who  misled  the 
appellee  was  in  fact  acting  at  the  time  within  the  scope  of 
his  employment.  The  question  before  us  is  one  relating  to 
pleading,  and  it  cannot  be  doubted  that,  however  the  matter 
may  take  shape  through  the  evidence,  the  pleading  must 
so  connect  the  master  with  the  act  or  omission  of  the  servant, 
that  it  may  be  seen  from  the  averments  that  the  master  is 
liable  because  the  servant  represented  him  in  the  doing  of 
the  wrong. 

Whatever  may  be  true  with  reference  to  drawing  infer- 
ences from  evidence,  and  however  improper  it  may  be  for 
the  court  to  interfere  with  the  decision  of  questions  of  fact 
within  the  province  of  the  jury,  the  pleadings  are  within 
the  supervision  of  the  court  alone,  and  the  question  as  to  the 
sufficiency  of  a  pleading  must  be  decided  as  a  question  of 
law.  In  deciding  upon  a  demurrer  the  meaning  of  a  plead- 
ing must  be  gathered  from  what  is  expressed  therein.  It 
can  not  be  held  that  one  is  responsible  for  a  wrong  simply 
because  it  was  committed  by  one  who  at  the  time  was  his 
servant,  or  without  a  suflScient  showing  that  the  servant  was 
acting  within  the  scope  of  his  employment. 

At  first  view,  the  question  may  be  regarded  perhaps  as 
not  free  from  difficulty.  Two  servants  of  the  appellant  are 
mentioned  in  the  pleading  in  such  manner  as  to  indicate 
them  as  members  of  the  train's  crew.  Can  it  reasonably 
be  said  that  it  would  be  within  the  line  of  seryice  for  which 
the  engineer  or  the  fireman  was  employed  by  the  appellant 
for  him  to  go  to  the  rear  of  the  long  freight  train,  and  there, 
without  special  direction  or  authority  from  the  appellant, 
or  any  special  or  extraordinary  reason,  to  interfere  with, 
control,  or  direct  the  conduct  of  business  visitors  upon 
the  appellant's  premises,  such  action  of  the  servant  not 
having  relation  to  the  protection  of  the  train  or  the  opera- 
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tion  thereof  by  him  ?  If  in  the  pleading  it  were  stated  that 
the  appellant  negligently  did  the  act  in  question,  or  that  the 
appellant  by  its  servant  negligently  did  it,  we  need  not  and 
do  not  decide  how  such  allegation  might  be  proved. 

Without  anticipating  what  would  be  a  proper  conclusion 
imder  the  evidence  showing  a  particular  capacity  in  which 
the  servant  in  question  was  employed  by  the  appellant,  we 
think  it  not  allowable  to  relax  the  proper  strictness  of  the 
law  of  pleading  so  far  as  to  hold  that  the  complaint  before 
us  sufficiently  showed  that  the  servant  in  rear  of  the  freight 
train,  as  to  the  action  wherein  he  is  alleged  to  have  been 
negligent, -which  was  the  proximate  cause  of  the  injury,  was 
acting  within  the  scope  of  his  employment. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instruction  to  sustain  the  demurrer  to  the  complaint. 


Hasten  v.  The  Indiana  Car  and  Foundry  Company. 

[No.  8,05d.    Filed  April  18,  1900.    Behearing  denied  June  22.  1900.] 

Appeal  and  Ebroe. — Waiver, — DefatUt, — Where  a  proceeding  to  set 
aside  a  default  was  disposed  of  on  its  merits  without  objection  to 
the  form  of  the  proceeding,  no  suoh  question  can  be  raised  on 
appeal,   p,  177. 

Saxe. — DefatUt. — Pleading, ^Wh&re  an  application  to  set  aside  a  de- 
fault is  not  treated  as  a  pleading  in  the  trial  court  it  cannot  be  thus 
questioned  on  appeal,    p.  178, 

PLEADma. — Judgment. — Default. — In  a  proceeding,  under  §899  Bums 
1894,  to  set  aside  a  default  the  original  cause  of  action  need  not  be 
set  out,  but  merely  the  nature  of  the  action  and  defense,    p.  179. 

EvmsNCE. — Affldovits. — Judgment— -DefatUt. — Where  in  a  proceed- 
ing to  set  aside  a  judgment  rendered  by  default  defendant  filed 
affidavits  tisnding  to  show  excusable  neglect,  mistake  and  inadvert- 
ence, and  plaintiff  filed  counter-affidavits  in  conflict  with  the 
showing  made  by  them,  the  rule  applicable  to  oral  evidence  ap- 
plies, and  the  conclusion  of  the  court  thereon  will  not  be  disturbed 
if  it  is  supported  by  any  evidence,     pp,  179-181. 

OmoEBS. — Attomey'C^enerdl.^TheTQ  is  no  constitutional  or  statutory 
inhibitioii  against  the  Attomey-Qeneral  practicing  law.   p.  131, 
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Appeal  and  Error.— Judgment— DefatUt.— The  action  of  the  court 
in  setting  aside  a  judgment  rendered  by  default  upon  application 
and  affidavits  tending  to  show  that  the  default  resulted  from  excus- 
able neglect  and  inadvertence  will  not  be  disturbed  on  appeal  unless 
an  abuse  of  discretion  on  the  part  of  the  trial  court  is  shown. 
pp.  182-187. 

From  the  Marion  Superior  Court.     Affirmed. 

John  B.  Sherwood,  for  appellant. 

W.  A.  Ketcham  and  F,  E,  Matson,  for  appellee. 

Robinson,  J. — On  May  29,  1896,  at  the  May  term  of 
the  Marion  Superior  Court,  appellant  obtained  a  judgment 
by  default  against  appellee.  At  the  next  term,  June  8, 
1896,  appellee  moved  to  set  aside  the  default  and  vacate 
the  judgment,  and  with  its  motion  filed  the  affidavit  of  its 
attorney,  Mr.  Ketcham,  as  to  excusable  neglect,  mistake  and 
inadvertence,  and  the  affidavit  of  its  general  manager,  Mr. 
Frazier,  as  to  a  meritorious  defense  to  the  original  suit. 
Appellant  appeared  and  filed  the  counter-affidavit  of  his 
attorney,  Mr.  Sherwood,  in  denial  of  appellee's  right  to  the 
relief  asked.  Upon  the  hearing  the  default  was  set  aside 
and  appellee  permitted  to  answer;  and. an  answer  in  general 
denial  was  then  filed.  Time  was  given  to  file  a  bill  of  ex- 
ceptions, which  was  done.  An  appeal  to  this  court,  from 
the  order  setting  aside  the  default  and  vacating  the  judg- 
ment, was  dismissed  March  30,  1898.  Masten  v.  Indiana 
.Car,  etc.,  Co.,  19  Ind.  App.  633. 

The  record  then  recites  that  May  24,  1898,  "Come  the 
parties,  and  this  cause  being  called  for  trial  and  the  plain- 
tiff declining  and  refusing  to  introduce  any  evidence,  the 
court  finds  for  the  defendants.  It  is  therefore  considered, 
adjudged,  and  decreed  by  the  court  that  the  plaintiff  take 
nothing  by  this  action  and  that  the  defendant  recover  of  the 
plaintiff  its  costs,  taxed  at dollars." 

Appellant  assigns  as  error  that  appellee's  motion  and  the 
the  affidavits  in  its  support  do  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  that  the  court  erred  in  sustain- 
ing the  defendant's  motion  to  set  aside  the  default  and  judg- 
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ment,  and  that  the  court  erred  in  rendering  final  judgment 
for  the  appellee. 

The  motion  and  the  affidavits  and  the  counter-affidavit  are 
entitled  as  of  the  original  case.  As  no  objection  was  made 
to  this  in  the  court  below  and  as  the  matter  was  disposed  of 
ui)on  its  merits  without  objection  to  the  form  of  the  pro- 
ceedings, no  such  question  can  be  raised  now,  even  conced- 
ing, without  deciding,  that  it  might  have  been  successfully 
raised  below.    Beatty  v.  O'Connor,  106  Ind.  81. 

To  the  statute,  §644  Burns  1894,  §632  Homer  1897, 
permitting  appeals  from  final  judgments  only,  there  are  cer- 
tain exceptions.  §658  Bums  1894,  §646  Homer  1897. 
It  was  held  that  the  former  appeal,  Masten  v.  Indiaaia  Car, 
etc.,  Co.,  19  Ind.  App.  633,  did  not  come  within  the  excep- 
tions, and  that  the  judgment  from  which  an  appeal  may  be 
taken  must  make  a  final  disposition  of  the  cause. 

If  the  motion  and  affidavits  are  to  be  disposed  of  ^^in  a 
Bummary  manner  upon  the  affidavit  and  the  facts  within 
the  knowled^  of  the  judge",  Ratliff  v.  Baldwin,  29  Ind. 
16,  we  do  not  think  the  statute  contemplates  anything  in  the 
way  of  pleadings.  A  counter-affidavit  is  not  an  answer  in 
the  sense  of  pleading.  The  motion  and  affidavits  do  not 
attempt  to  state  any  cause  of  action.  The  whole  purpose 
of  the  proceeding  is  not  that  the  judgment  may  be  adjudged 
null  and  void,  but  that  the  default  may  be  set  aside  and  the 
party  be  permitted  to  interpose  a  defense  to  the  action.  The 
moving  party  is  not  asking  for  a  judgment,  and  a  judgment 
of  any  kind  in  his  favor  does  not  necessarily  follow  if  he  is 
successful.  A  demurrer  to  the  motion  and  affidavits  for 
want  of  facts  would  have  amounted  simply  to  a  submission 
of  the  motion  and  affidavits  to  the  court  for  a  hearing  on  the 
facts  therein  set  out. 

In  the  case  at  bar,  the  proceeding  was  a  motion  supported 
by  two  affidavits.  Appellant  appeared  in  response  to  notice, 
filed  a  counter-affidavit,  and  upon  these  the  matter  was  sub- 
mitted and  determined. 

Vol.  25—12 
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Afl  said  by  the  court  in  Brumbaugh  v.  Stockman,  83  Ind. 
583 :  "Whether  the  proceeding  be  by  complaint  or  motion, 
it  must  be  determined  in  a  summary  manner;  no  pleadings 
are  contemplated  beyond  the  complaint  or  motion.  Buck 
V.  Havens,  40  Ind.  221 ;  Lake  v.  Jones,  49  Ind.  497 ;  Nord 
V.  Marty,  56  Ind.  531.  Upon  a  complaint,  the  evidence 
may  consieit  of  affidavit^,  depositions  or  oral  testimony,  but 
a  motion  is  still  properly  heard  on  aflSdavits  only,  although 
in  the  discretion  of  the  court  oral  testimony  may  be  heard 
also;  counter-affidavits  being  admissible  on  the  point  on 
which  relief  is  sought,  but  not  as  to  the  cause  of  action." 

Had  a  demurrer  been  filed,  the  sufficiency  of  the  motion 
and  affidavits  might  have  been  tested.  Thompson  v.  Har- 
low, 150  Ind.  450 ;  Durre  v.  Brown,  7  Ind.  App.  127. 

The  motion  and  affidavits  must  be  considered  as  a  whole. 
It  does  not  appear  that  they  were  submitted  to  the  court  as 
a  pleading.  Appellant  appeared  and  filed  a  counter-affi- 
davit, submitted  the  issues  presented  by  the  several  affida- 
vits, not  as  a  matter  of  pleading,  but  of  evidence.  Whether 
the  statute  does  or  does  not  contemplate  any  pleading 
^Tbeyond  the  complaint  or  motion",  as  indicated  by  the  above 
authorities,  we  think  it  not  an  unsafe  rule  to  hold  that  if 
such  an  application  is  not  treated  as  a  pleading  in  the  trial 
court,  it  can  not  be  thus  questioned  on  appeal.  As  the  ques- 
tions argued  may  all  be  properly  considered  under  the  sec- 
ond assignment,  it  is  not  necessary  further  to  notice  the 
first. 

It  is  argued  that  the  affidavit  of  Mr.  Ketcham  shows  that 
w^hen  appellee  was  served  with  summons,  it  gave  no  atten- 
tion to  defending  the  action.  In  answer  to  this  it  is  enough 
to  say  that  the  affidavit  clearly  shows  that  when  the  default 
was  taken  Mr.  Ketcham  represented  appellee  as  its  attorney 
in  the  matter  in  controversy  and  that  the  relation  of  attor- 
ney and  client  existed.  From  the  facts  set  out  in  the  affi- 
davit it  is  clear  that  appellee  had  a  right  to  rely  upon  his 
attention  to  the  cau3e.    That  the  negligence  of  an  attorney 
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is  the  negligence  of  his  client  is  well  settled.  It  is  shown 
that  he  was  employed  three  months  before  suit  was  brought 
to  defend  the  action  if  brought,  and  was  told  by  appellee  to 
appear  and  defend  in  the  event  any  action  was  brought,  and 
that  he  investigated  the  matter  before  suit  was  brou^t  and 
reported  the  result  of  his  investigation  to  appellee.  It  is 
evident  from  all  the  facts  that  the  default  judgment  was  not 
proximately  caused  by  appellee^s  negligence. 

The  statute  does  not  require  that  the  motion  and  affidavits 
should  set  out  the  original  cause  of  action  but  simply  the 
nature  of  it.  The.  facts  constituting  the  defense  must  be 
shown,  but  it  is  necessary  to  state  only  the  nature  or  char- 
acter of  the  original  action.  In  passing  upon  such  an  ap- 
plication the  court  will  not  inquire  into  the  merits  of  the 
original  action  and,  for  this  reason,  counter-affidavits  as  to 
the  alleged  facts  relied  on  as  a  defense  are  not  admissible. 
Dobbins  v.  McNamara,  113  Ind.  54,  3  Am.  St.  626;  Buck 
V.  Havens,  40  Ind.  221 ;  Nord  v.  Marty,  56  Ind.  531. 

From  the  motion  and  affidavits  it  is  clear  the  original 
action  was  by  appellant  against  appellee  for  personal  in- 
juries. Durre  v.  Browriy  7  Ind.  App.  127 ;  Wills  v.  Brown- 
ing,  96  Ind.  149. 

Some  confusion  arises  from  the  fact  that  the  affidavits 
and  counter-affidavits  refer  to  the  complaint,  and  it,  with  the 
answer,  is  set  out  in  the  transcript.  They  necessarily  came 
before  the  trial  court  at  some  stage  of  this  proceeding  for 
the  reason  that  the  final  judgment  rendered  could  not  have 
been  rendered  without  them.  But,  in  any  event,  there  is 
Plough  in  the  affidavits  themselves  to  show  the  nature  of 
the  original  action  and  that  appellee  had  a  meritorious  de- 
fense. The  principal  question  in, the  case  is  whether  there 
is  a  showing  of  mistake,  inadvertence  or  excusable  neglect. 

The  affidavit  of  Mr.  Ketcham  shows,  among  other  things, 
that  during  the  time  in  question  he  was  Attorney-General 
of  the  State,  and  sets  out  the  particular  public  duties  in 
which  he  was  at  the  times  in  question  constantly  engaged, 
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and  which  called  him  away  from  his  office  on  the  three  days 
following  the  8th  day  of  May ;  that  he  maintained  a  private 
office  where  he  kept  assistants  to  whom  it  was  his  universal 
custom  to  refer  matters  of  entering  appearances  and  filing 
pleadings  in  his  private  practice,  and  to  whom  was  left  the 
duty  of  attending  to  all  matters  connected  with  cases  pend- 
ing in  court  up  to  the  time  of  the  actual  trial ;  that  on  May 
8th,  he  received  a  letter  inclosing  a  copy  of  the  summons 
and  intending  to  send  them  to  his  private  office  asking  his 
assistants  to  attend  to  the  case,  as  was  his  custom  in  such 
matters;  that  he  did  not  send  the  letter  and  summons,  but 
left  them  on  his  desk  where,  either  by  the  carelessness  of 
the  janitor  or  of  some  one  unknown  to  the  affiant,  they 
became  coVered  up  with  other  papers  and  thenceforth 
escaped  his  attention ;  that  affiant  supposed  he  had  sent  the 
papers  to  his  assistants  and  acted  upon  that  belief,  until 
Jime  4th  following  when  his  attention  was  called  to  the  fact 
that  no  appearance  had  been  entered  and  that  judgment  had 
been  taken  by  default;  that  he  immediately  investigated 
the  matter  and  then  learned  that  he  had  not  sent  to  his 
private  office  the  letter  and  summons,  but  that  they  still 
remained  on  his  desk  under  some  papers  of  matters  that 
had  been  disposed  of  and  that  were  not  requiring  attention. 
It  is  also  shown  that  the  application  is  not  made  for  delay 
but  for  the  purpose  of  being  permitted  to  defend  the  action 
and  that,  upon  a  hearing,  appellee  will  show  there  is  no 
liability  against  it  as  stated  in  the  complaint. 

While  the  counter-affidavit  does  not  in  terms  contradict 
any  particular  averment  contained  in  the  affidavits  in  behalf 
of  appellee,  yet  it  is  in  conflict  with  the  showing  made  by 
them,  and  is  intended  to  controvert  facts  tending  to  show 
excusable  neglect,  mistake  and  inadvertence.  In  such  cases 
the  affidavits  partake  of  the  nature  of  depositions  and  parol 
testimony,  and  not  of  the  nature  of  documentary  evidence ; 
and  the  rule  applied  to  parol  testimony  must  be  applied  to 
them.    The  court's  conclusion  will  not  be  disturbed  if  it  is 
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silpported  by  any  evidence  and,  unless  there  is  a  clear  fail- 
ure to  prove,  it  must  stand.  Nash  v.  Cars,  92  Ind.  216 ; 
Carter  Y.  Plate  Glass  Co,,  85  Ind.  180;  WUliams'v.  Orooms, 
122  Ind.  391 ;  Murrer  v.  Security  Co.,  131  Ind.  35 ;  Deven- 
baugh  v.  Nifer,  3  Ind.  App.  379 ;  WelU  v.  Bradley,  3  Ind. 
App.  278. 

It  appears  that  at  the  time  in  question  Mr.  Ketcham  was 
the  Attorney-General  of  Indiana,  and  it  is  argued  that  he 
could  not  legally  engage  in  the  private  practice  of  law 
during  his  term  of  office.  This  question  can  not  be  thus 
raised  by  appellant  tmless  we  could  say  that,  because  of  his 
official  position,  a  contract  of  private  employment  was  void ; 
and  this  we  can  not  do.  There  is  no  constitutional  or  statu- 
tory inhibition  against  his  accepting  such  employment.  The 
legislature  has  at  different  times  provided  that  certain  desig- 
nated public  officers  shall  not  practice  law,  but  the  Attorney- 
General  is  not  of  the  nimiber.  Whatever  reason  may  have 
been  in  the  minds  of  the  legislators  when  the  statutes  were 
enacted  must  have  been  considered  by  them  not  applicable  to 
public  officers  not  named.  We  think  the  maxim  "expressio 
unius  est  exclusio  alterius^^  applies  to  such  cases.  See 
Howe  V.  Independence,  etc.,  Co.,  29  Cal.  72 ;  Hill  v.  Crump, 
24  Ind.  291. 

Whether  or  not  the  affidavits  show  mistake,  inadvertence 
or  excusable  neglect  is  a  question  of  fact.  If  the  term 
'^excusable  neglect"  had  a  fixed  l^al  meaning,  the  question 
would  be  different.  In  such  case  all  the  facts  are  to  be 
considered  in  determining  whether  the  one  essential  fact  of 
excusable  neglect  is  shown.  The  case  does  not  rest  upon  a 
number  of  essential  elements,  the  proof  as  to  one  of  which 
there  is  a  failure.  In  such  case  there  must  be  evidence  to 
show  the  inferential  fact  of  excusable  neglect.  This  evi- 
dence may  be  slight,  but  if  there  is  some  evidence  it  will 
control  on  appeal.  If  the  evidence  of  the  moving  party 
shows  inexcusable  neglect,  or  if  the  facts  are  undisputed  and 
the  conclusion  to  be  drawn    from    those  facts  is  indis- 
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putable,  the  question  for  the  trial  court  is  then  one  of  law. 
But  unless  the  court  can  say  that  there  is  no  evidence  show- 
ing excusable  neglect,  or  that  the  moving  party  has  himself 
shown  inexcusable  neglect,  the  question  is  one  of  fact. 

As  we  view  the  facts  set  out  in  the  affidavits  they  tend  to 
sustain  the  finding  of  inadvertence  and  excusable  neglect. 
This  evidence  might  be  differently  viewed  by  different 
courts,  but  the  question  here  is,  was  there  evidence  to  sustain 
the  finding?  As  stated  in  Williams  v.  Grooms,  122  Ind. 
391:  "Where,  upon  a  complaint  or  motion  to  set  aside  a 
default,  affidavits  and  counter-affidavits  are  heard,  the  set- 
tled rule  is  that  the  decision  of  the  court  will  not  be  inter- 
fered with  in  case  it  is  supported  by  any  evidence.'' 

What  some  courts  have  held  constitutes  mistake,  inad- 
vertence or  excusable  neglect,  would  in  other  courts  be  held 
differently,  and  that  the  question  is  one  to  be  determined  by 
the  particular  facts  of  each  case  is  shown  by  an  examina- 
tion of  the  following  among  a  large  number  of  cases  upon 
the  subject :  Ellis  v.  Butler,  78  Iowa  632,  43  K  W.  459 ; 
Heaps  V.  Hoopes,  68  Md.  383,  12  Atl.  882 ;  Capital  Savings 
Bank  v.  Swan,  100  Iowa  718,  69  N.  W.  1065 ;  Johnson  v. 
Eldred,  13  Wis.  539;  Freeman  v.  Brown,  55  Cal.  465; 
Hewitt  V.  Hazard,  53  N.  Y.  Supp.  340 ;  Ordway  v.  Suchard, 
31  Iowa  481;  Hardman  Co,  v.  Consolidated,  etc,  Co.,  (S. 
D.)  77  N.  W.  1022;  Crescent  Brewing  Co.  v.  Cullins,  125 
Ind.  110;  Cruse  v.  Cunningham.,  79  Ind.  402;  Oreen  v. 
StobOy  118  Ind.  332;  Eakins  v.  Kemper,  21  Mont.  160,  53 
Pac.  310 ;  Oriel  v.  Vernon,  65  K  C.  76. 

In  Ordway  v.  Suchard,  supra,  the  action  of  the  trial 
court  refusing  to  set  aside  a  default  was  reversed,  where 
it  was  shown  that  the  failure  of  the  attorney  to  answer 
in  time  resulted  from  the  accidental  misplacing  of  the 
papers  in  the  case  whereby  they  were  overlooked  and  not 
discovered  till  near  the  close  of  the  last  term,  the  same 
being  the  first  term  after  the  commencement  of  the  suit,  and 
immediately  on  the  discovery  the  motion  to  set  aside  the 
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default  was  made  and  within  three  or  four  days  after  the 
default  was  taken. 

Appellant's  counsel  argues  that  the  cases  of  Kreite  v. 
Kreite,  93  Ind.  583,  and  Baltimore,  etc.,  B.  Co.  v.  Flinn, 
2  Ind.  App.  55,  are  decisive  of  the  case  at  bar.  But  each  of 
these  cases,  as  are  all  cases  of  this  character,  was  decided 
upon  its  own  particular  facts,  and  an  examination  of  them 
will  show  that  the  facts  in  neither  of  them  are  similar  to 
those  in  the  case  at  bar.  In  the  Kreite  case  appellant  was 
sued,  process  returnable  Sept.  9,  1882,  and  had  employed 
an  attorney  who  appeared  and  pretended  to  set  up  an  answer 
and  afterward,  Sept.  27,  1882,  knowing  appellant  had  a 
valid  and  complete  defense  and  without  any  authority  from 
appellant  and  without  his  knowledge  or  consent,  wrong- 
fully agreed,  suffered  and  permitted  a  judgment  to  be  ren- 
dered; that  appellant  did  not  know  of  such  action  until 
March  15,  1883,  when  execution  was  issued.  On  appeal 
the  action  of  the  trial  court  refusing  to  set  aside  the  judg- 
ment was  affirmed.  The  opinion  intimates  that  appellant's 
remedy  was  against  the  attorney  and  not  to  be  relieved  from 
the  judgment.  In  the  Flinn  case  the  Appellate  Court 
affirmed  the  trial  court's  action  refusing  to  set  aside 
the  default.  The  default  in  that  case  resulted  really  from 
a  mistaken  impression  on  the  part  of  the  attorney  as  to 
when  the  term  of  court  began.  It  was  not  shown  that  he 
made  any  inquiry  at  all  as  to  when  the  term  did  begin,  nor 
that  he  was  in  any  way  misled.  He  had  received  the  sum- 
mons, which,  if  he  had  read,  would  have  informed  him  when 
the  court  convened.  He  had  received  the  summons  in  De- 
cember and  said  he  had  overlooked  the  case  until  the  20th 
day  of  the  following  month.  No  excuse  is  given  for  the 
oversi^t,  and  so  far  as  is  shown  he  might  at  any  time  have 
consulted  the  summons  and  informed  himself. 

In  Davis  v.  Steuben  School  Township,  19  Ind.  App.  694, 
cited  by  counsel,  appellant  obtained  a  judgment  against  ap- 
pellee upon  default,  while  one  Starry  was  trustee.    After  he 
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was  succeeded  by  one  Chandler,  as  trustee,  appellee,  by  pro- 
ceedings under  §399  Burns  1894,  sought  to  have  the  default 
set  aside  and  judgment  vacated-  It  was  held  that  the  town- 
ship must  act  through  its  trustee,  and  that  as  the  affidavit 
showed  that  the  former  trustee  had  failed  and  neglected  to 
defend  the  action  and  had  corruptly  and  unlawfully  suffered 
the  judgment  to  be  rendered,  the  relief  asked  under  the 
above  section  could  not  be  granted.  There  was  no  showing 
whatever  that  the  judgment  was  taken  through  mistake,  in- 
advertence, surprise,  or  excusable  neglect. 

But,  in  such  cases  as  this,  we  think  it  is  within  the  sound 
discretion  of  the  trial  court  to  relieve  the  party  from  the 
judgment  and  permit  him  to  plead,  or  to  refuse  the  applica- 
tion, and  that  we  may  review  such  action  of  the  court  it  must 
appear  there  has  been  an  abuse  of  that  discretion. 

Section  99  of  the  code  of  1852  provides  as  follows :  "The 
court  may  also,  in  its  discretion,  allow  a  party  to  file  his  , 
pleadings  after  the  time  limited  therefor ;  and  at  any  time 
within  one  year  relieve  a  party  from  a  judgment  taken 
against  him,  through  his  mistake,  inadvertence,  surprise  or 
excusable  neglect  and  supply  an  omission  in  any  proceed- 
mgs. 

The  above  section,  as  amended  in  1867,  reads:  "The 
court  may  also,  in  its  discretion,  allow  a  party  to  file  his 
pleadings  after  the  time  limited  therefor ;  and  shall  relieve 
a  party  from  a  judgment  taken  against  him,  through  his 
mistake,  inadvertence,  surprise  or  excusable  neglect  and 
supply  an  omission  in  any  proceedings  on  complaint  or 
motion  filed  within  two  years."  §399  Bums  1894,  §396 
Homer  1897. 

Appellant's  counsel  argues  that  under  §399,  supra,  no 
discretion  is  vested  in  the  trial  court,  and  that  the  discre- 
tion vested  under  section  99,  supra,  was  taken  away  by  sec- 
tion 399.  Stnith  v.  NoCy  30  Ind.  117 ;  Bush  v.  Bush,  46 
Ind.  70;  Phelps  v.  Osgood,  34  Ind.  150. 

These  cases  are  to  the  effect  that  the  discretion^  under 
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the  old  code,  to  grant  relief,  becomes  an  imperative  duty 
under  §399  supra  to  relieve  from  a  judgment  taken  through 
mistake,  inadvertence,  surprise  or  excusable  neglect.  The 
legislature  intended,  as  said  in  one  of  these  cases,  to  adopt 
a  more  liberal  practice  in  such  cases  by  excluding  the  idea 
of  any  mere  discretionary  power  in  the  court  in  granting 
or  refusing  the  application.  But,  from  the  more  recent 
holdings  of  the  courts,  we  do  not  understand  that  the  legal 
discretion  to  grant  relief  from  a  default  was  completely 
taken  away  by  section  399. 

In  Hoag  v.  Old  People's,  etc,  Soc,  1  Ind.  App.  28,  where, 
among  other  reasons  argued,  it  was  insisted  that  the  evi- 
dence upon  which  the  application  was  submitted  was  wholly 
insufficient  to  set  aside  the  default  and  judgment,  the  court 
said:  "The  courts,  even  independently  of  statutes,  possess 
and  exercise  a  very  large  discretion  in  vacating  judgments 
by  default,  for  the  purpose  of  permitting  a  defense  to  be 
made  on  the  merits,  and  in  deciding  upon  the  question  of 
diligence  the  action  of  the  court  will  be  reviewed  only  in 
extreme  cases,  involving  an  abuse  of  the  discretion  vested  in 
the  court.  Freeman  on  Judg.  §541,  and  authorities  cited." 
Decker  v.  Graves,  10  Ind.  App.  25;  Dallin  v.  Mclvor,  12 
Ind.  App.  150. 

In  Cruse  v.  Cunningham,  79  Ind.  402,  in  speaking  of 
the  action  of  the  trial  court  in  setting  aside  a  default  upon 
application  made  imder  the  above  section,  the  court  said: 
"We  think  that,  under  the  circumstances  stated  in  the 
appellee's  affidavit,  there  was  some  excuse  for  him,  and  that 
the  action  of  the  court  in  setting  aside  the  default  and  per- 
mitting said  appellee  to  plead  was  a  reasonable  exercise  of 
discretion,  not  available  as  error". 

Without  entering  upon  a  critical  examination  of  the  defi- 
nition of  terms,  it  may  be  said  that  judicial  discretion  is 
never  the  arbitrary  will  of  the  judge.  "When  they  [courts] 
are  said  to  exercise  a  discretion,  it  is  a  mere  legal  discretion, 
a  discretion  in  discerning  the  course  prescribed  by  law,  and 
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when  that  is  discerned  it  is  the  duty  of  the  court  to  follow 
it."  Osbom  V.  Bank  of  the  United  States,  9  Wheat.  738, 
6  L.  ed.  204. 

Although  the  statute,  without  saying  anything  about  dis- 
cretion, gives  a  party  the  right  to  a  new  trial  for  certain 
reasons,  yet  the  trial  court  is  no  more  than  exercising  a  legal 
discretion  in  granting  a  new  trial,  and  if  there  is  no  abuse 
of  discretion,  the  court's  action  will  not  be  reviewed.  Barnes 
V.  Bayless,  134  Ind.  600. 

In  Comstoch  v.  Whitworth,  75  Ind.  129,  the  court  said: 
"The  rule  which  has  been  adopted  in  reference  to  errors 
assigned  upon  the  action  of  the  courts,  in  granting  new 
trials,  would  seem  to  be  equally  applicable  to  the  setting 
aside  of  a  default,  of  which  the  practical  result  is  the*  same." 
See  Winer  v.  Mast,  146  Ind.  177;  Elliott's  Gen.  Prac 
§1032 ;  Carthage,  etc.,  Co.  v.  Overman,  19  Ind.  App.  309 
Nagle  v.  Homberger,  6  Ind.  69 ;  Leppar  v.  Enderton,  9  Ind 
353;  Hust  v.  Conn,  12  Ind.  257;  Saint  v.  Stai^e,  68  Ind 
128;  Wedem  Union  Tel.  Co.  v.  Kilpatrich,  97  Ind.  42 
Leary  v.  Ehert,  72  Ind.  418 ;  Fitzpatrick  v.  Papa,  89  Ind 
17 ;  Collingwood  v.  Indianapolis,  etc.,  B.  Co.,  54  Ind.  15 
House  V.  Wright,  22  Ind.  383. 

It  is  quite  true  that  when  a  complainant  has  taken  the 
steps  prescribed  by  law,  he  is  entitled  to  a  judgment  upon 
default  and  that  such  action  of  a  court  can  be  set  aside  only 
for  cause  shown.  But  it  is  and  has  always  been  the  policy 
of  the  law  to  dispose  of  cases  upon  their  merits,  and  a 
statute  providing  for  the  opening  or  vacation  of  a  judgment 
by  default,  being  remedial  in  its  nature,  should  be  libeVally 
construed.  An  examination  of  the  many  cases,  some  of 
which  we  have  cited,  will  disclose  that  appellate  courts  are 
very  reluctant  to  disturb  the  trial  court's  action  setting 
aside  a  default  and  permitting  a  trial  upon  the  merits. 
And  where,  as  here,  the  application  is  made  so  soon  after 
the  default  and  judgment  are  taken  as  that  no  considerable 
delay  is  occasioned  by  permitting  a  defense  on  the  merits, 
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where  the  moving  party  makes  a  showing  of  a  defense  on 
the  merits  which  is  prima  facie  meritorious ;  where  it  is  not 
shown  that  snch  action  would  necessarily  result  in  any  in- 
justice to  appellant's  substantial  rights;  where,  upon  the 
relief  being  granted,  an  answer  is  at  once  filed  putting  the 
case  at  issue;  where  it  is  not  shown  the  party  could  not 
have  had  a  full,  fair  and  speedy  trial  upon  the  merits ;  and 
where  there  is  some  showing  that  the  default  resulted  from 
excusable  neglect  and  inadvertence;  we  can  not  say  there 
was  such  an  abuse  of  discretion  as  would  authorize  us  in  dis- 
turbing the  conclusion  reached  by  the  trial  court.  And  even 
though  there  should  be  some  doubt  as  to  the  sufficiency  of 
the  showing  of  excusable  neglect  and  inadvertence,  we  be- 
lieve, as  is  said  in  Watson  v.  San  Francisco,  etc.,  R,  Co,,  41 
CaL  17,  in  speaking  of  a  similar  application,  that  "It  is 
better,  as  a  general  rule,  that  the  doubt  should  be  resolved  in 
favor  of  the  application."  See  Watson  v.  Sa^  Francisco, 
etc,  R.  Co.,  supra;  Hitchcock  v.  McElrath,  69*  CaL  634,  11 
Pac.  487 ;  Bigler  v.  Baker,  40  Neb.  325,  58  JST.  W.  1026,  24 
L.  R.  A.  255 ;  Harbaugh  v.  Honey  Lake,  etc.,  Co.,  109  Cal. 
70,  41  Pac.  792;  First  Nat:  Bank  v.  Brown  (Iowa),  77  N. 
W.  507 ;  Ordway  v.  Suchard,  31  Iowa  481 ;  BeM  v.  Schuette, 
95  Wis.  441,  70  K  W.  559 ;  Whereatt  v.  Ellis,  70  Wis.  207, 
35  X.  W.  314;  Boutin  v.  Catlin,  101  Wis.  545,  77  K  W. 
910;  Westphal  v.  Clark,  46  Iowa  262;  Orady  v.  DonaJioo, 
108  Cal.  211,  41  Pac.  41 ;  Seymour  v,  Elmer,  4  E.  D.  Smith 
1 99 ;  Whiteside  v.  Logan,  7  Mont.  273,  17  Pac.  34 ;  Simp- 
kins  V.  White,  43  W.  Va.  200,  27  S.  E.  241. 
Judgment  affirmed. 


The  LaFayetTe  Carpet  Company  v.  Stafford,  by 

HIS  Next  Friend. 

[No.  2,915,    Filed  June  26, 1900.J 

Luster  and  Servant. — Injury  to  Servant. — Defective  Machinery. — 
Complaint. — In  an  action  by  a  Rervant  for  injuries  caused  by  an  un- 
oovored  and  defective  yam-drying  machine,  a  complaint  alleging 
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that  plaintiff  was  eighteen  years  of  age,  was  uninstructed  as  to  the 
dangerous  condition  of  the  machine,  and  that  the  working  place 
was  a  narrow  passageway  in  which  it  was  difficult  to  see  because  of 
dense  steam,  but  which  failed  to  aver  that  plaintiff  was  ignorant  of 
the  conditions,  or  that  defendant  knew  plaintiff's  age,  inexperienoe 
and  ignorance  of  the  conditions,  is  insufficient,    pp.  289,  190. 

Master  and  Servant. — Failure  of  Master  to  Keep  Machinery  in  Re^ 
pair. — Injury  to  Servant. — Con^plaint. — In  an  action  by  a  servant  for 
damages  for  personal  injuries  caused  by  the  negligence  of  master  to 
keep  machinery  in  repair,  a  complaint  describing  the  defects  of  the 
machinery,  but  containing  no  averment  that  the  want  of  repair 
causing  the  injury  was  that  to  which  the  negligence  was  charged, 
is  insufficient,    p.  191. 

Same. — Defective  Machinery. — Complaint. — Contributory  Negligence. 
— In  an  action  by  a  servant  for  injuries  the  complaint  alleged  that 
while  plaintiff  was  in  the  performance  of  his  duties,  without  any 
negligence  on  his  part,  certain  yam  carried  by  plaintiff  was  caught 
in  defective  and  uncovered  yarn-drying  machinery  pulling  his  arm 
against  such  machinery  and  twisting  it  off.  Held^  insufficient  for 
the  reason  that  the  allegations  that  the  plaintiff  was  free  from 
contributory  negligence  only  showed  freedom  from  fault  up  to  the 
time  the  yam  was  caught,  and  not  to  the  time  of  the  injury,  pp. 
196'lSOl. 

From  the  Tippecanoe  Superior  Court,     Reversed. 

C.  O.  Stuart,  TF.  V.  Stuart,  E.  P.  Hammond,  E.  P.  Hamr 
mond,  Jr.,  and  D.  W.  Simms,  for  appellant. 

C.  E.  Thompson  and  D,  E.  Storms,  for  appellee. 

CoMSTocK^  J. — On  January  12,  1897,  appellee,  then 
lacking  eight  days  of  being  nineteen  years  of  age,  while  in 
the  employment  of  appellant,  lost  his  left  arm  by  falling 
into  the  "whizzer",  a  machine  used  for  the  purpose  of  ex- 
tracting water  from  yam.  His  amended  complaint  to  re- 
cover damages  for  said  injury  was  in  three  paragraphs.  Ap- 
pellant demurred  to  each  paragraph  for  want  of  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrer  was  sus- 
tained as  to  the  second,  and  overruled  as  to  the  first  and  third 
paragraphs,  to  which  rulings,  as  to  the  first  and  third  para- 
graphs, appellant  excepted.  Appellant  answered  by  the  gen- 
eral denial.  There  was  a  trial  by  jury,  and  a  general  ver- 
dict returned  in  favor  of  appellee  assessing  his  damages  at 


MAY  TERM,  1900— Vol.  25.  189 

LAFayette  Carpet  Co.  v.  Stafford. 

$1,650.  With  their  general  verdict,  the  jury  also  returned 
answers  to  interrogatories  submitted  by  appellant.  Appel- 
lant filed  a  written  motion  for  judgment  in  its  favor  on  the 
special  findings  of  the  jury  in  answer  to  interrogatories, 
notwithstanding  the  general  verdict.  It  also  moved  for 
judgment  in  its  favor  upon  the  statements  in  the  pleadings, 
notwithstanding  the  general  verdict.  These  motions  were 
overruled  and  exceptions  duly  taken.  The  court  sustained 
appellee's  motion  for  judgment  on  the  general  verdict,  to 
which  ruling  appellant  excepted,  and  judgment  was  ren- 
dered in  favor  of  appellee  fOr  the  amount  of  the  verdict. 
The  foregoing  adverse  rulings  to  the  appellant  are  assigned 
as  error. 

The  whizzer  into  which  appellee  fell  and  received  his 
injury  is  thus  described  in  the  complaint:  "That  said 
whizzer  is  made  of  a  large  circular  iron  frame  which  rises 
from  floor  to  a  height  of  about  two  feet,  with  a  top  rim 
about  three  and  one-half  to  four  inches  wide;  that  said 
iron  frame  was  about  four  feet  in  diameter;  that  arising 
from  said  iron  rim  there  were  three  iron  beams  bolted  onto 
the  said  rixn,  which  rises  in  a  circular  direction,  and  meet 
about  two  and  one-half  feet  above  the  center  of  the  plane 
of  the  iron  rim,  and  there  forming  the  upper  boxing  for  the 
spindle,  which  spindle  extends  down  through  the  center  of 
the  iron  frame  into  a  lower  boxing;  that  fastened  on  the 
bottom  of  said  spindle  and  immediately  above  the  lower 
boxing,  and  inside  of  said  iron  frame,  is  a  circular  tub, 
made  of  wood  and  iron  the  top  rim  of  which  is  wood,  placed 
thereon  in  sections,  which  fit  closely  together  when  placed 
thereon  properly,  and  when  said  rim  is  in  proper  repair. 
That  said  top  wooden  rim  of  said  tub  was  nearly  on  a  level 
with  the  rim  of  said  iron  frame  and  formed  a  circle  inside 
and  closer  to  the  center  than  said  iron  frame  so  that  it  was 
exposed  and  unprotected.  That  said  three  iron  beams  aris- 
ing from  said  rim  were  located  on  the  north,  west  and 
south  side  of  said  frame,  form  a  semi-circumference,  and 
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left  an  open  space  of  one-half  the  circumference  on  the 
east  side  of  said  whizzer.'* 

It  is  averred  in  both  paragraphs  of  the  complaint  that 
appellee  was  eighteen  years  of  age  at  the  time  of  his  injury ; 
that  appellant  failed  to  give  him  any  instructions  as  to  the 
dangerous  condition  of  the  machine;  but  there  is  no  aver- 
ment that  appellee  did  not  know  that  the  machine  was  un- 
covered, nor  that  he  did  not  know  of  the  danger  of  operating 
the  machine;  nor  that  he  was  inexperienced;  nor  that  ap- 
pellant knew  his  age  and  inexperience.  It  is  also  averred 
that  appellee  worked  in  a  narrow  passageway  in  which  it 
was  difScult  to  see  because  of  the  dense  steam^  but  it  does 
not  aver  that  appellee  was  ignorant  of  these  conditions. 
These  averments  were  not  suflBcient,  therefore,  to  charge 
negligence  on  the  part  of  appellant  as  to  the  whizzer  being 
uncovered,  and  as  to  the  narrow  passageway  and  the  pres- 
ence of  the  steam.  There  was  no  absolute  duty  on  the  part 
of  the  appellant  to  cover  the  whizzer.  Ouedelhofer  v.  Erns- 
ting,  23  Ind.  App.  188,  and  authoriti^  there  cited.  See, 
also,  Stephenson  v.  Duncan  (Wis,) y  41  N.  W.  337;  Naylor 
V.  Chicago,  etc.,  R,  Co.y  53  Wis.  661 ;  Hobbs  v.  Stauer,  62 
Wis.  108,  22  N.  W.  153 ;  Foley  v.  Machine  Works,  149 
Mass.  294,  21  N.  E.  304,  4  L.  K.  A.  51 ;  Gilbert  v.  Guild, 
144  Mass.  601,  12  N.  E.  368 ;  Goodenow  v.  Emery  Mills, 
146  Mass.  261,  15  K  E.  576;  Murphy  v.  Rubber  Co.,  159 
Mass.  266,  34  N.  E.  268 ;  Hale  v.  Cheney,  159  Mass.  268, 
34  N.  E.  255 ;  Stuart  v.  West  End  St.  R.  Co.,  163  Mass. 
391,  40  N.  E.  180;  Downey  v.  Sawyer,  157  Mass.  418,  32 
N.  E.  654;  Schroeder  v.  Michigan,  etc.,  Co.,  56  Mich. 
132,  22  N.  W.  220;  Coombs  v.  N.  B.  Cordage  Co.,  102 
Mass.  572,  Sjogren  v.  Hall,  53  Mich.  274,  18  N.  W.  812; 
Palmer  v.  Harrison,  57  Mich.  182,  23  N.  W.  624;  Young 
W.Burlington,  etc.,  Co.y  79  Iowa  415,  44  N.  W.  693;  Lake 
Shore,  etc.,  R.  Co.  v.  McCormick,  74  Ind.  440;  Larson 
V.  Knapp,  etc.,  Co.,  98  Wis.  178,  73  N.  W.  992 ;  Mackin 
V.  Alaska,  etc.,  Co.,  100  Mich.  276,  58  K  W.  999. 

Counsel  for  appellee  say  in  their  able  brief  that  the  stat- 
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ate  required  appellant  to  cover  its  machinery,  quoting 
§7087h,  Bums  Supp.  1897,  (Acts  1897,  p.  101,  §8).  This 
act,  however,  even  if  applicable  to  the  case  before  us,  did 
not  go  into  effect  until  after  appellee  received  his  injury. 

The  objections  to  the  first  and  third  paragraphs  of  the 
amended  complaint  are:  (1)  That  they  are  insufficient  for 
failing  to  aver  directly,  or  stating  facts  showing,  that  appel- 
lee's injuries  occurred  through  the  negligence  of  the  appel- 
lant, and  in  failing  to  show  that  the  alleged  defects  in  the 
rim  or  spindle  were  the  proximate  cause  of  such  injuries; 
(2)  that  they  are  insufficient  for  want  of  averments,  or 
statement  of  facts,  showing  that  appellee's  injuries  were 
received  without  fault  or  negligence  upon  his  part. 

The  negligence  charged  against  appellant  in  the  first 
paragraph  of  complaint  is  that  "defendant  neglected  its 
duty  and  failed  to  keep  said  machine  in  repair'',  especially 
that  part  known  as  the  rim  of  the  tub;  that  said  rim  was 
made  of  wood  and  was  out  of  repair  in  this,  that  the  sec- 
tions were  loose  and  the  joints  of  the  same  did  not  come 
close  together,  and  that  said  rim  was  worn  rough  so  that 
parts  (commonly  called  splints  or  slivers)  of  the  top  and 
edge  projected  slightly  above  the  surface  of  the  same.  "In 
consequence  of  the  rim  of  said  tub  being  out  of  repair,  .the 
yam  which  he  was  carrying  on  his  left  arm  was  caught  by 
the  rough  part  of  said  rim,"  etc. 

There  is  no  averment  that  the  want  of  repair  was  the  same 
before  stated ;  nor  that  any  act  or  omission  of  appellant  was 
the  cause  of  the  yam  catching  in  the  rim.  The  fact  that  the 
rim  was  out  of  repair  and  caused  the  yam  to  catch  may  have 
been  a  different  defect  from  that  with  which  appellant  is 
charged  with  being  negligent.  Presumptions  will  not  be 
indulged  in  favor  of  the  pleader. 

The  averment  of  negligence  in  the  third  paragraph  fol- 
lows the  description  of  the  defects  in  the  spindle,  and  is  as 
follows :  "Defendant  neglected  its  duty  and  failed  to  place 
any  covering  or  netting  over  said  rear  of  said  whizzer  and 
spindle  and  failed  to  keep  said  machine  in  repair,  especially 
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that  part  of  said  machine  known  as  the  spindle."  The  want 
of  repair  of  the  spindle  is  thus  described:  "Said  spindle 
was  made  of  iron  and  the  same  was  out  of  repair  in  this: 
That  the  part  below  the  top  boxing  which  held  the  top  of 
said  spindle  was  rough  and  covered  with  oil  and  dust."  It 
is  claimed  by  counsel  for  appellant  that  the  foregoing  aver- 
ment does  not  charge  any  act  of  negligence  causing  appel- 
lee's injury.  It  charges  that  appellant  failed  to  keep  or 
place  any  covering  over  the  rear  of  the  whizzer  and  spindle 
and  especially  failed  to  keep  the  machine  in  repair,  particu- 
larly the  spindle,  but  does  not  aver  that  appellee's  injury 
was  caused  by  appellant's  negligence.  Nor  does  it  appear 
from  the  facts  pleaded  that  appellant's  negligence  caused 
appellee's  injury. 

In  Pennsylvania  Co.  v.  Oallentine,  77  Ind.  322,  324,  it 
was  averred :  "That  the  said  defendant  cut  down  the  grass 
and  weeds  growing  on  the  track  and  grounds  of  said  railroad 
at  said  point,  and  permitted  large  quantities  of  other  inflam- 
mable material  to  accumulate  on  said  road  and  grounds,  at 
said  point,  and  negligently  permitted  said  grass,  weeds  and 
other  inflammable  material  to  remain  on.  the  track  and 
grounds  of  said  road  as  aforesaid,  until  they  become  very 

dry,  when  on  the  —  day  of y  1872,  they  were  set  on 

fire  by  the  passing  trains,  negligently  run  and  operated 
on  said  road  by  the  defendants,  and  the  fire  from  said  burn- 
ing grass,  weeds  and  other  inflammable  material,  was  com- 
municated to  said  wood,  and  it  was  then  and  there  burned. 
Wherefore  the  plaintiff  was  damaged,"  etc.  The  complaint 
was  held  bad,  the  court,  at  page  325,  saying:  "It  avers 
Hhat  the  wood  was  set  on  fire  by  the  passing  trains,  negli- 
gently run  and  operated  on  said  road  by  the  defendant,  and 
burned ;'  but  it  does  not  aver  that  the  negligence  had  any- 
thing to  do  with  the  setting  on  fire  and  the  burning  of  the 
wood,  or  that  the  injury  was  caused  by,  or  resulted  from,  the 
negligence  of  the  defendant." 

In  Corporation  of  Bluffton  v.  Mathews,  92  Ind.  213, 
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being  an  action  against  the  town  for  an  injury  received  by 
the  plaintiff  in  falling  into  an  excavation,  the  complaint 
charged:  "That  said  incorporated  town  of  Bluffton  and 
said  Morgan  suffered  and  permitted  said  two  excavations  in 
said  sidewalk  to  be  made,  and  negligently,  wrongfully  and 
unjustly  suffered  and  permitted  the  same  to  remain  open, 
and  the  passage  of  said  sidewalk  to  be  obstructed  and  ren- 
dered dangerous  to  persons  passing  along  said  sidewalk 
along  said  lot,  for  a  long  and  unreasonable  length  of  time, 
to  wit,  for  the  space  of  about  five  weeks ;  that  said  sidewalk 
was  constantly  frequented  and  used  by  persons  passing  to 
and  fro  by  said  lot ;  that  Hhe  said  defendant'  n^ligently, 
wrongfully  and  unjustly  left  the  said  excavations  in  said 
sidewalk  along  said  lot  uncovered  and  unprotected,  and 
without  any  barriers  or  guards  to  prevent  persons  passing 
along  said  sidewalk  and  lot  from  falling  into  said  excava- 
tions in  said  sidewalk;  that  on  the  24th  of  October,  1881, 
the  said  defendant  negligently  left,  suffered  and  permitted 
said  excavations  in  said  sidewalk  along  said  lot  to  be  un- 
covered, and  without  any  guards  or  barriers  or  lights,  to 
prevent  persons  from  falling  into  said  excavations  while 
passing  along  said  sidewalk  and  lot  with  due  caution; 

that  on  the  evjening  of  the  —  day  of ,  1881,  plaintiff, 

without  any  fault  or  negligence  on  her  part,  and  while  with 
due  caution  passing  along  said  sidewalk,  was  precipitated 
and  fell  into  said  excavation  in  said  sidewalk,  to  the  depth 
of  said  excavation,  and  striking  the  bottom  thereof  with 
great  force  and  violence,  by  means  whereof  she  was  greatly 
injured,  and  was  sick  and  sore  for  a  long  time,  and  suffered 
greatly,  and  paid  out  large  sums  of  money,  to  wit,  $500  for 
medical  and  surgical  treatment,  and  suffered  damages  in  the 
sum  of  $5,000.  Wherefore,"  etc.  The  complaint  was  held 
insufficient,  the  court  saying:  "To  render  the  appellant 
liable  it  was  necessary  to  show  in  the  complaint,  by  the  aver- 
ment of  issuable  facts,  a  wrong  on  the  part  of  the  appellant 
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and  damage  to  the  appellee,  and  the  wrong  was  the  proxi- 
mate cause  of  the  damage.  The  complaint  did  not  show 
that  when  the  appellee  was  injured  the  appellant  was 
chargeable  with  fault,  or  that  her  injury  was  caused  by  the 
appellant's  wrongful  act  or  omission."  In  Pittsburgh,  etc., 
R.  Co.  V.  Conn,  104  Ind.  64,  an  action  against  a  railroad 
company  to  recover  damages  for  injuries  caused  by  its  al- 
leged negligence,  it  was  held  that  the  complaint  must  not 
only  charge  the  defendant  with  the  negligent  acts,  whether 
of  commission  or  omission,  but  also  show  with  reasonable 
certainty  that  such  acts  were  the  direct  or  proximate  cause 
of  the  accident  or  injury :  That  "in  such  case,  the  all^a- 
tion  in  the  complaint,  that  the  defendant,  with  gross  negli- 
gence and  in  a  careless  and  reckless  manner,  caused  one  of 
its  locomotives,  then  and  there  operated  by  its  servants  and 
agents,  to  rapidly  approach  the  street  crossing  where  the  ac- 
cident occurred,  without  having  the  headlight  lit  in  said 
locomotive,  and  without  giving  any  reasonable,  timely,  or 
proper  warning,  notice,  or  signal  of  its  approach,  either  by 
ringing  the  bell  or  blowing  the  whistle  at  a  safe  and  rea- 
sonable distance  from  said  crossing,  fails  to  show  that  the 
accident  or  injury  was  caused  by  the  negligence  of  the  de- 
fendant." i 

In  Harris  v.  Board,  etc.,  121  Ind.  299,  it  is  stated :  "The 
complaint  of  the  appellant  alleges  that  a  bridge,  forming 
part  of  one  of  the  highways,  was  negligently  suffered  to  get 
out  of  repair,  and  become  unsafe;  that  the  board  of  com- 
missioners had  notice  of  its  condition ;  that  the  appellant's 
horse,  which  he  was  riding  over  the  bridge,  was  injured, 
without  any  fault  on  the  appellant's  part%"  The  complaint 
was  held  bad,  the  court  saying:  "To  sustain  a  recovery 
there  must,  in  every  instance,  be  a  connection  between  the 
wrong  and  the  injury.  In  other  words,  the  plaintiff  must 
show  that  the  unsafe  condition  of  the  bridge  was  the  proxi- 
mate cause  of  the  injury  for  which  he  sues.  There  is  no  . 
such  showing  in  this  case.  It  does  appear  that  the  bridge 
was  unsafe,  and  that  the  plaintiff's  horse  was  injured;  but 
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it  is  not  shown  that  there  was  any  connection  between  the 
two  facts." 

In  Ohio,  etc.,  B.  Co.  v.  Engrer,  4  Ind.  App.  261,  which 
was  for  an  injury  received  at  a  crossing,  the  complaint 
charged  that  the  defendant  "negligently  and  carelessly 
omitted  to  give  any  signal  of  its  approach  by  bell,  whistle 
or  otherwise,"  and  "while  said  locomotive  and  cars  were 
being  run  in  the  negligent  and  careless  manner  aforesaid," 
the  plaintiff  was  struck  and  injured,  etc.,  and  then  alleged 
that  "the  foregoing  injuries  were  occasioned  by  the  negli- 
gence and  carelessness  of  the  defendant,"  etc.  The  court 
said:  "The  injury  must  be  shown  to  have  been  caused  or 
occasioned  by  some  act  or  omission  which  is  alleged  to  have 
been  negligent.  In  the  complaint  before  us,  after  the  de- 
scription of  the  injuries  suffered,  it  is  alleged  that  they  were 
occasioned  by  the  negligence  and  carelessness  of  the  appel- 
lant. In  this  connection  no  act  or  omission  is  mentioned, 
and  no  reference  is  here  made  to  any  act  or  omission  or  any 
negligence  before  mentioned.  In  the  former  part  of  the 
complaint  it  is  alleged  that  the  appellant  caused  its  locomo- 
tive and  train  to  pass  rapidly  along  the  railroad  track  and 
over  the  crossing,  and  in  so  doing  negligently  and  carelessly 
omitted  to  give  any  signal  of  its  approach  by  bell,  whistle, 
or  otherwise,  and  that  while  said  locomotive  and  train  were 
being  run  along  said  track  and  over  said  crossing  in  the 
negligent  and  careless  manner  aforesaid  the  same  ran  against 
the  appellee,  etc.  It  is  not  shown  that  the  injury  alleged 
was  caused  by  any  act  or  omission  stated.  This  was  a 
material  defect.  The  appellant  was  entitled  to  a  statement 
of  the  cause  of  action  in  plain  and  concise  language,  show- 
ing that  the  alleged  injury  was  caused  or  occasioned  by  some 
act  or  omission  stated  and  alleged  to  have  been  negligent." 

In  Peerless  Stone  Co.  v.  Wray,  10  Ind.  App.  324,  it  was 
held:  "In  an  action  for  damages  for  personal  injury,  the 
complaint  is  fatally  defective  where  it  docs  not  appear,  by 
direct  allegations  or  necessary  inference,  that  the  injuries 
complained  of  were  the  result  of  defendant's  negligence." 
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In  Chicago,  etc.,  JR.  Co.  v.  Thomas,  147  Ind.  35,  it  was 
held :  ^^In  an  action  against  a  railroad  company  for  damages 
for  the  killing  of  plaintiff's  intestate  at  a  crossing,  a  com- 
plaint which  alleges  that  defendant  negligently  piled  lumber 
on  its  right  of  way  which  obstructed  the  view  of  travelers  on 
the  street,  and  that  the  persons  managing  defendant's  train 
at  the  time  plaintiff's  intestate  was  killed,  failed  and  neg- 
lected to  sound  the  whistle  or  ring  the  bell  iii  approaching 
the  crossing,  and  were  negligently  running  the  train  at  an 
unlawful  rate  of  speed,  which  complaint  does  not  further 
aver  that  the  view  of  decedent  was  obstructed  by  the  lumber, 
or  that  the  failure  to  give  the  signals,  or  the  unlawful  speed 
of  the  train  caused  the  injury,  does  not  state  a  cause  of 
action.  See,  also,  Baltimore,  etc.,  B.  Co.  v.  Young,  146 
Ind.  374,  and  authorities  there  cited. 

The  following  portions  of  the  first  paragraph  of  com- 
plaint contain  the  averments  as  to  want  of  contributory 
negligence:  "That  on  the  12th  day  of  January,  1897, 
while  said  tub  in  said  whizzer  was  being  operated  with 
great  power  and  velocity  by  the  steam  engine  located  in 
said  room,  and  while  said  plaintiff,  who  was  a  minor 
eighteen  years  old,  was  engaged  in  passing  through  said 
narrow  passageway  in  the  rear  of  said  machine  through 
which  he  was  compelled  to  go  by  orders  of  the  defendant  and 
putting  yam  on  the  said  poles  so  placed  aforesaid,  as  it  was 
his  duty  to  do,  and  without  any  fault  or  negligence  on  his 
part,  and  in  consequence  of  the  rear  of  said  machine  being 
uncovered  and  unprotected,  and  in  consequence  of  the  rim 
of  said  tub  being  out  of  repair,  and  in  consequence  of  said 
narrow  passageway,  the  lower  part  of  the  yam  which  he 
was  carrying  on  his  left  arm  was  caught  by  the  rough  part  of 
said  rim,  carried  around  until  it  came  in  contact  with  the 
said  spindle  which  revolves  said  tub,  and  said  yam  was 
quickly  wrapped  around  said  spindle,  pulling  the  left  arm 
of  plaintiff  up  against  said  spindle  and  twisting  it  off'^,  etc^ 

The  averments  of  want  of  contributory  negligence  of  the 
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third  paragraph  are  identical  in  language  with  those  of  the 
first,  to  and  including  ^^and  without  any  fault  or  negligence 
on  his  part".  They  then  proceed :  "And  in  consequence  of 
the  rear  of  said  machine  being  uncovered  and  unprotected 
and  out  of  repair,  as  aforesaid,  and  in  consequence  of  the 
said  narrow  passageway,  the  dry  yam  which  he  was  carry- 
ing on  his  left  arm  was  caught  by  the  rough  part  of  the 
top  of  said  spindle,  immediately  below  the  upper  boxing 
which  held  the  top  of  said  spindle,  pulling  the  left  arm  of 
plaintiff  up  against  said  spindle  and  twisting  it  off/' 

In  the  first  paragraph  it  is  averred  that  appellee  was 
without  fault  or  negligence  until  the  yam.  was  caught  by 
the  rough  part  of  ^said  rim,  and  in  the  third  until  it  was 
caught  by  the  spindle. 

Counsel  for  appellant  claim  that  this  is  not  sufficient; 
that  the  averment  should  show  freedom  from  fault  up  to  the 
time  of  the  injury.  It  is  pointed  out  that  appellee  might 
have  been  negligent  in  not  jerking  the  yam  away  froni  the 
rim  before  it  was  wound  so  as  to  be  brought  in  contact  with 
the  spindle,  or  he  might  have  been  negligent  in  letting  the 
yam  slip  from  his  arm  before  it  pulled  up  against  the 
spindle.  It  is  insisted  that  the  words  "without  fault"  can 
only  apply  to  acts  which  precede  them.  It  is  quite  clear  that 
under  the  rules  of  construction  these  words  apply  to  preced- 
ing statements. 

In  Riest  v.  City  of  Ooshen,  42  Ind..  339,  it  is  said :  "The 
averment  must  be  either  expressly  made  in  the  complaint, 
that  the  injury  occurred  without  the  fault  or  negligence 
of  the  plaintiff,  or  it  must  clearly  appear  from  the  facts 
which  are  alleged  that  such  must  have  been  the  case."  In 
that  case,  it  was  alleged  that  the  plaintiff's  servant,  "when 
entering  upon  the  west  end  of  the  said  bridge,  after  the  said 
horses  had  fully  gained  the  same,  and  being  entirely  upon 
it,  and  while  they  were  making  ordinary  effort  to  raise  and 
draw  forward  the  wagon  so  laden,  as  aforesaid,  upon  the 
said  bridge,  as  aforesaid,  within  the  corporate  limits  of  said 
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city  aforesaid,  and  while  using  due  and  reasonable  care  on 
his  part,  the  said  bridge  broke  down  and  gave  way."  The 
averment  as  to  want  of  contributory  negligence  was  held  in- 
sufficient, the  court  saying:  ^^The  allegation  is,  that  the 
servant  used  due  and  reasonable  care  after  the  team  and 
wagon  had  gotten  upon  the  bridge^  but  it  is  not  averred  that 
he  used  due  and  reasonable  care  in  driving  upon,  and  at- 
tempting to  cross  the  bridge ;  nor  is  it  alleged  that  the  plain- 
tiff and  his  servant  were  ignorant  of  the  true  condition  of 
the  bridge.  If  it  had  been  alleged  that  the  injury  had  oc- 
curred without  the  fault  or  negligence  of  the  plaintiff,  this 
all^ation  would  have  been  sufficient,  unless  it  plainly  and 
clearly  appeared,  from  the  other  facts  stated,  that  the  injury 
had  been  produced  by  the  fault  and  negligence  of  the  plain- 
tiff. The  allegation  of  the  complaint,  that  the  servant  of 
the  plaintiff  used  due  and  ordinary  care  after  the  team 
and  wagon  were  upon  the  bridge,  is  not  equivalent  to  the 
allegation  that  the  injury  was  caused  without  the  fault -or 
negligence  of  the  plaintiff." 

In  Wahash,  etc.,  R.  Co.  v.  Johnson,  96  Ind.  40,  the  court, 
referring  to  the  complaint  in  that  case,  said :  "In  the  com- 
plaint before  us  the  allegation  is  that  the  fire  was  suffered  to 
escape  through  the  negligence  of  the  defendant  and  without 
the  fault  of  the  plaintiff,  but  it  is  not  averred  that  the  loss 
resulted  without  any  negligence  of  the  plaintiff.  The  alle- 
gation of  the  pleading  is  confined  to  the  act  of  suffering  the 
escape  of  the  fire,  and  by  no  rule  of  construction  can  it  be 
extended  to  embrace  the  loss  or  injury.  It  may  be  true,  as 
the  complaint  charges,  that  the  fire  did  escape  through  ap- 
pellant's negligence,  and  without  any  contributory  negli- 
gence on  the  part  of  the  appellee,  and  yet  there  be  no  right 
of  action.  The  express  averment  falls  far  short  of  showing 
that  the  appellee  was  free  from  contributory  negligence.  It 
is  one  thing  to  aver  that  the  fire  escaped  without  the  negli- 
gence of  the  plaintiff,  and  quite  another  to  show  that  he  did 
not  contribute  to  the  injury,  for  his  contribution  may  have 
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been  in  some  matter  occurring  before  or  after  the  fire  was 
suffered  to  escape.  It  is  not  sufficient  to  show  freedom  from 
negligence  on  one  point  out  of  several ;  the  care  incumbent 
upon  the  plaintiff  must  extend  to  all  points  material  to  his 
cause  of  action." 

In  Chicago,  etc.,  B.  Co.  v.  ThomaSj  147  Ind.  36,  it  was 
held :  '^In  an  action  against  a  railroad  company  for  the  kill- 
ing of  plaintiff's  intestate,  an  allegation  that  the  intestate 
while  passing  over  said  crossing,  without  carelessness  or  neg- 
ligence on  his  part,  and  whil^e  using  due  care  and  caution, 
was  struck  by  a  train,  does  not  negative  contributory  negli- 
gence, as  he  might  have  been  negligent  before  going  upon 
the  crossing." 

In  Romona,  etc.,  Co.  v.  Johnson,  6  Ind.  App.  550,  562, 
the  complaint  averred:  "That  on  the  5th  day  of  August, 
1890,  and  while  plaintiff  was  in  the  employ  of  defendant, 
and  while  in  the  line  of  his  said  duties,  and  while  operating 
and  managing  said  hoisting  machinery,  and  without  any 
fault  whatever  of  plaintiff,  the  rope  passing  over  said 
broken  and  unsafe  pulley  ran  off  said  pulley  by  reason  of 
said  broken  and  unsafe  condition,  and  became  and  was 
entangled  in  the  machinery  and  boxing  about  said  pulley, 
thereby  hindering,  obstructing,  and  stopping  the  movements 
and  operation  of  said  machinery ;  that  thereupon  plaintiff, 
with  one  Luther  Pryor,  a  servant  and  employe  of  said  de- 
fendant, attempted  to  extricate  and  remove  said  rope  from 
said  machinery  and  boxing,  and  to  replace  the  same  upon 
said  pulley;  that  while  plaintiff  and  said  Pryor  were  so 
engaged  in  the  attempt  to  remove,  extricate,  and  readjust 
said  rope,  and  while  in  the  line  of  plaintiff's  duty  as  such 
servant  and  employe  of  defendant,  and  without  any  fault  of 
plaintiff  or  said  Pryor,  the  said  rope  suddenly  became  loose 
and  disentangled,  thereby  causing  the  same  to  jerk,  swing, 
and  vibrate  violently,  striking  plaintiff  about  his  face  and 
head,  and  knocking  said  plaintiff  from  said  machinery  to 
the  ground."     The  complaint  was  held  insufficient.     The 
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court  said :  "It  is  well  settled  that  'the  averment  must  be 
either  lexpressly  made  in  the  complaint  that  the  injury 
-occurred  without  the  fault  or  negligence  of  the  plaintiff,  or 
it  must  clearly  appear  from  the  facts  which  are  alleged  that 
such  must  have  been  the  case^  Riest  v.  City  of  Goshen,  42 
Ind.  339,  341,  and  authorities  cited.  There  is  no  general 
allegation  in  the  complaint  that  the  injury  was  caused 
without  appellee's  fault  or  negligence.  The  appellee  may 
have  been  entirely  free  from  fault  as  to  the  rope  becoming 
loose  and  disentangled,  and  yet,  for  aught  that  appears  in 
the  complaint,  guilty  of  negligence  in  placing  himself  where 
it  should  injure  him,  or  he  may  have  been  in  fault  in  allow- 
ing a  heavy  weight  to  hang  on  the  end  of  the  rope,  unsup- 
ported, while  engaged  in  his  efforts  to  replace  the  rope  on  the 
pulley,  so  that  such  weight,  when  the  rope  became  loose, 
woidd  cause  it  to  jerk  and  vibrate,  and  thus  injure  him  in 
the  manner  stated  in  the  complaint." 

In  Lake  Erie,  etc,  B,  Co.  v.  Hancock,  15  Ind.  App.  104, 
108,  the  court,  holding  the  complaint  bad  for  lack  of  suffi- 
cient averment  that  the  injury  occurred  without  the  fault 
or  negligence  of  the  plaintiff,  said :  "There  is  in  the  com- 
plaint before  us  no  averment  that  the  appellee's  injury  was 
received  without  any  fault  or  negligence  on  her  part.  The 
allegation  concerning  her  freedom  from  fault  is  that  by 
reason  of  the  defendant's  negligence,  'and  without  any  fault 
or  negligence  on  the  part  of  the  plaintiff,  the  said  locomotive 
came  in  close  proximity  to  said  horse  and  plaintiff  while 
then  and  there  attempting  to  cross  said  railroad  at  said 
point,  and  frightened  said  horse,  and  caused  him  to  turn 
around  and  upset  or  turn  said  buggy  over  and  throw  plain- 
tiff with  great  force  and  violence  to  the  ground,  fracturing 
her  skull,'  and  otherwise  injuring  her.  This  is  an  allegation 
that  the  plaintiff  was  free  from  fault  in  respect  of  the 
coming  of  the  locomotive  in  close  proximity  to  the  horse 
and  the  plaintiff,  but  not  that  she  was  free  from  fault  in 
receiving  the  injury.     What  follows  after  the  averment  as 


MAY  TERM,  1900— Vol.  25.  201 

LaFajette  Carpet  Ck>.  v.  Stafford. 

to  the  coming  of  the  locomotive  is  only  a  recital  of  what 
resulted  from  such  act  of  the  near  approach  of  the  engine 
to  the  horse  and  the  appellee.  The  result  was  that  the  horse 
became  frightened  and  turned  around  and  upset  the  vehicle, 
throwing  the  appellee  with  great  force  and  violence  to  the 
ground,  and  injuring  her.  But  we  are  not  apprised  of  what 
transpired  between  the  time  the  appellant  set  in  motion  the 
cause  of  the  appellee's  injury  and  the  happening  of  the 
result.  The  appellee  may  have  been  quite  faultless  in  rela- 
tion to  the  act  which  brought  the  locomotive  engine  and 
horse  together,  and  yet  she  may  have  been  negligent  in  oc- 
cupying a  careless  position  in  the  wagon  while  attempting 
to  cross  the  track,  or  in  doing  some  other  act,  between  the 
time  the  engine  came  in  close  proximity  to  her  horse  and  the 
time  appellee  was  hurt." 

The  foregoing  authorities  are  cited,  not  for  the  purpose 
of  showing  that  in  an  action  for  negligence  the  plaintiff  must 
be  without  fault,  for  the  proposition  is  not  questioned,  but 
as  cases  illustrating  the  recognized  rule.  The  case  of  Lake 
Erie,  etc.,  B.  Co.  v.  Hancock,  15  lud.  App.  104,  is  directly 
in  point  and  would  seem  to  be  decisive  of  the  question.  The 
requireilient  lacking  in  the  complaint  may  be  said,  as  was 
said  by  Reinhard,  J.,  in  the  case  last  cited :  "The  require- 
ment is,  of  course,  a  technical  one,  but  it  is  one  of  those 
which  a  long  line  of  decisions  holds  can  not  be  dispensed 
with  unless  the  facts  alleged  otherwise  show  aflBrmatively 
that  plaintiff  was  free  from  fault." 

Coimsel  for  appellee  suggest  that  a  correct  result  was 
peached,  and  that  therefore  if  the  rulings  complained  of 
were  erroneous,  they  were  harmless,  and  the  judgment 
should  be  affirmed.  We  are  not  prepared  to  say  from  the 
entire  record  that  a  right  result  was  reached. 

Judgment  reversed,  with  instructions  to  the  trial  court  to 
sustain  the  demurrers  to  the  first  and  third  paragraphs  of 
the  amended  complaint. 
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BlERLY  KT  AL.  V.  ROYSE  ET  AL. 
[No.  8,064.    Filed  June  26,  1900.] 

Liens. — Tradesvfien  and  Mechanics, — Common  Law  Lien, — Waiver. — 
Section  7268  et  seq.  Burns  1894  does  not  declare  a  lien,  but  provides 
the  manner  of  enforcing  a  lien  which  a  mechanic  or  tradesman  has 
at  common  law,  and  under  such  statute  a  mill  owner  may  enforce 
a  lien  on  lumber,  in  his  possession,  for  payment  of  his  charges  for 
sawing  the  same,  and  such  lien  is  not  limited  to  any  given  lot  of 
lumber  for  the  price  of  sawing  the  same,  but  extends  to  the  quan- 
tity in  his  possession  for  any  general  balance  due  him,  but  where 
the  mill  owner  voluntarily  surrenders  possession  of  lumber,  such 
surrender  operates  as  a  waiver  of  the  lien  thereon. 

From  the  Washington  Circuit  Court.     Affirmed. 

8.  H.  Mitchell  and  F,  P.  Cauble,  for  appellants. 
F.  M.  Uostetter,  II.  Morris  and  if.  B.  Uottel,  for  appel- 
lees. 

Wiley,  J. — Appellants  were  the  owners  of  and  operating 
a  portable  sawmill.  Under  a  contract  with  appellee  Royse, 
they  moved  their  mill  to  his  farm  for  the  purpose  of  sawing 
lumber  for  him  from  trees  furnished  to  them  by  him. 
Under  their  contract  they  sawed  122,000  feet  of  lumber  for 
which  Royse  agreed  to  pay  tJiem  $3.25  per  thousand.  Of 
this  lumber  appellee  Royse  sold  appellees  Morris  &  Morris 
40,500  feet,  and  appellants  objected  to  the  removal  of  it 
until  a  balance  of  $197.80  due  them  for  sawing  had  been 
paid ;  and  it  was  agreed  that  the  firm  of  Morris  &  Morris 
should  pay  appellants  said  balance  out  of  the  proceeds  of 
the  money  derived  from  the  sale  of  such  lumber.  When  this 
action  was  commenced,  there  yet  remained  in  the  mill-yard 
15,000  feet  of  the  lumber  purchased  by  Morris  &  Morris. 
Appellee  Royse  was  insolvent.  These  facts  are  gathered 
from  the  complaint.  * 

The  prayer  of  the  complaint  is  for  judgment;  that  the 
amount  due  be  declared  a  lien  on  the  lumber  at  the  mill,  and 
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on  the  money  derived  from  the  sale  of  the  lumber  to  Morris 
&  Morris,  and  that  the  lumber  at  the  mill  be  sold,  etc. 

The  cause  was  put  at  issue  by  answer  and  reply ;  trial  by 
the  court,  and  a  special  finding  of  facts  made,  and  conclu- 
sions of  law  stated  thereon.  As  the  only  error  assigned  is 
that  the  court  erred  in  its  conclusions  of  law,  we  have  not 
thought  it  necessary  to  refer  to  the  pleadings  at  any  length. 
The  facts  found  by  the  court  are :  That  appellants  Bierly  > 
and  Dunn  were  partners,  and  were  operating  a  sawmill; 
that,  under  a  contract  with  appellee  Royse,  they  moved 
the  mill  to  his  farm  to  saw  into  lumT^er  logs  furnished  by 
him,  and  for  such  sawing  were  to  be  paid  by  him  $3.25  per 
thousand  feet,  for  all  merchantable  lumber,  said  payment 
to  be  made  when  the  lumber  was  taken  up  from  the  mill- 
yard  ;  that  in  pursuance  to  said  contract  a  large  amount  of 
lumber  was  sawed  and  measured  and  taken  away  by  Royse ; 
that  all  logs  that  were  large  enough  were  to  be  quarter- 
sawed;  that  appellees  Royse  and  Morris  &  Morris  en- 
tered into  a  contract  on  or  about  May  13,  1898,  whereby 
the  latter  were  to  have  all  the  lumber  thereafter  sawed  on 
the  Royse  farm;  that  the  lumber  was  to  be  measured  and 
taken  up  in  lots  of  15,000  or  20,000  feet,  and  was  to  be 
paid  for  within  sixty  days  from  delivery,  and  the  money,  or 
so  much  thereof  as  was  necessary,  was  to  be  paid  in  dis- 
charge of  a  certain  judgment  against  Royse;  that  Morris 
&  Morris  were  also  to  pay  a  sufficient  sum  to  pay  the  ex- 
penses of  manufacturing  and  delivering  the  lumber  so  sold 
to  them;  that  appellants  were  not  parties  to  this  contract, 
and  knew  nothing  of  it  except  as  they  had  been  informed ; 
that  before  the  commencement  of  this  action  a  member  of 
the  firm  of  Morris  &  Morris  went  to  the  mill-yard  for  the 
purpose  of  removing  lumber  so  purchased  of  Royse,  when 
he  was  informed  that  the  saw  bill  had  not  been  paid,  and 
appellants  forbade  him  removing  said  lumber  until  said  bill 
was  paid;  that,  thereupon,  said  member  of  said  firm  in- 
formed appellants  that  it  had  been  arranged  in  the  contract 
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between  Royse  and  said  firm  of  Morris  &  Morris  that  the 
saw  bill  should  be  paid ;  that  upon  this  statement  appellants 
permitted  said  firm  to  remove  about  20,000  feet  of  the  lum- 
ber, leaving  in  the  mill-yard  about  15,000  to  20,000  feet; 
that  thereafter  appellants  demanded  payment  for  sawing  the 
lumber  moved,  and  forbade  said  Morris  &  Morris  and  said 
Royse  from  removing  any  more  lumber  unless  the  saw  bill 
should  be  paid  when  the  lumber  was  removed.  The  court 
further  found  that  the  firm  of  Morris  &  Morris  was  not 
making  any  defense  to  the  action,  but  was  ready  and  willing 
to  pay  the  money  to  the  parties  entitled  thereto ;  that  there 
is  due  from  Royse  to  appellant  a  balance  of  $178.25,  and 
that  Royse  is  insolvent.  Upon  these  facts,  the  court  stated 
its  conclusions  of  law  as  follows:  (1)  That  appellants  had 
a  lien  on  all  the  lumber  sawed  on  the  Royse  farm;  that 
they  are  entitled  to  a  lien  on  all  the  lumber  remaining  in  the 
mill-yard ;  that  they  were  entitled  to  a  lien  upon  the  last  lot 
of  lumber  removed  by  Morris  &  Morris ;  that  said  Morris  & 
Morris  are  required  to  pay  appellants  for  said  lumber  moved 
away  only  a  sufficient  sum  to  pay  for  sawing  the  lumber 
moved,  over  their  objections,  $3.25  per  thousand  feet,  there 
being  15,787  feet  removed  by  them.  (2)  "That  the  court 
finds  for  the  plaintiffs  and  against  the  defendant  Royse  on 
his  cross-complaint." 

Upon  these  conclusions  of  law,  the  court  pronounced 
judgment  as  follows:  "That  appellants  recover  of  the  ap- 
pellee Royse  $178.25,  together  with  costs;  that  appellants 
have  a  lien  upon,  and  are  entitled  to  the  possession  of,  the 
lumber  yet  in  the  mill-yard  in  the  sum  of  $178.25,  which 
lien  is  subject  to  satisfaction  according  to  the  terms  of 
§§7268,  7269  Burns  1894;  that  appellees  Morris  &  Morris 
shall  pay  to  appellants  the  debt  owing  by  them  to  Royse  for 
the  lumber  upon  the  debt  by  said  Royse  owing  to  said  plain- 
tiffs the  sum  of  $51.31  *  *  *  which  shall,  when  so 
paid,  be  a  credit  upon  the  above  judgment,  etc."  and  that 
Morris  &  Morris  are  not  liable  for  costs. 


:MAY  term,  1900— Vol.  25.  205 

Bierlj  t?.  Royse. 

The  first  question  which  suggests  itself  for  consideration 
is,  what  is  the  nature  of  the  lien,  if  any,  acquired  by  appel- 
lants upon  the  lumber  which  they  sawed  under  their  con- 
tract with  Eoyse?  If  they  acquired  any  lien,  it  was  not 
a  statutory  but  a  common  law  lien.  The  legislature  has  not 
provided  for  acquiring  a  lien  in  such  cases. 

Appellants  urge  that  they  have  a  lien  imder  §7268  Bums 
1894,  which  provides :  "Whenever  any  person  shall  intrust 
to  any  mechanic  or  tradesman  materials  to  construct,  alter 
or  repair  any  article  of  value,  such  mechanic  or  tradesman, 
if  the  same  be  completed  and  not  taken  away,  and  his  fair 
and  reasonable  charges  not  paid,  may,  after  six  months 
from  the  time  such  charges  became  due,  sell  the  same;" 
etc.  This  section  does  not  declare  any  lien,  but  merely 
provides  a  manner  for  enforcing  a  common  law  lien.  Watts, 
Tt.,  v.  Sweeney,  127  Ind.  116,  22  Am.  St.  615.  In  that 
case,  the  Supreme  Court,  speaking  of  §5304  E.  S.  1881  (be- 
ing §7268  Bums  1894),  said :  "This  section  does  not  declare 
a  lien,  but  provides  the  manner  of  enforcing  a  lien  which 
the  mechanic  has  at  common  law.''  In  this  action,  therefore, 
appellants  were  not  seeking  to  enforce  a  statutory  lien,  for 
there  is  no  statute  in  this  State  creating  such  a  lien.  That 
being  the  case,  their  rights  are  governed  by  §§5304,  5305 
R.  S.  1881,  being  §§7268,  7269  Burns  1894,  and  the  lien 
that  the  common  law  gives  tjiem  can  only  be  enforced  by  a 
compliance  with  the  statute.  Watts,  Tr,,  v.  Sweeney,  supra. 
By  those  provisions,  the  lien  can  not  be  enforced  until  six 
months  after  the  "charges  become  due'',  and  then  by  sale 
after  notice,  etc. 

The  case  of  Holderman  v.  Manier,  104  Ind.  118,  is  in 
point.  There  appellee  owned  and  operated  a  portable  saw- 
mill. One  Klinehance  contracted  with  Manier  to  move  his 
sawmill  to  his  farm,  and  to  saw  lumber  out  of  logs  furnished 
by  him  at  an  agreed  price  per  thousand  feet.  Manier  sawed 
a  large  amount  of  lumber,  a  part  of  which  was  moved  by 
Klinehance  and  a  part  piled  up  in  the  mill-yard  by  a  man 
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employed  by  Klinehance.  The  latter  failed,  and  sold  the 
lumber  so  piled  up  to  appellants.  They  made  a  demand  on 
Manier  for  the  lumber,  who  refused  to  surrender  possession 
of  it  until  his  charges  for  sawing  were  paid.  Appellants 
refused  to  pay  such  charges,  and  brought  an  action  in  re- 
plevin to  recover  possession  of  the  lumber.  It  was  held 
that,  where  a  mill  owner  contracts  to  saw  lumber  for  another 
at  a  stipulated  price  per  thousand  feet,  his  lien  is  not  lim- 
ited to  any  given  lot  of  lumber  for  the  price  of  sawing  the 
same,  but  extehds  to  the  quantity  in  his  possession  for  any 
general  balance  due  him.  It  was  further  held  that  the  vol- 
untary surrender  of  the  possession  of*  property  upon  which 
a  lien  is  held  operates  as  a  waiver  of  the  lien,  but  in  that 
particular  case  it  was  held  that  the  permission  of  appellee 
extended  to  an  employe  of  Klinehance  to  pile  up  the  lumber 
in  the  mill-yard  was  not  a  surrender  of  the  possession  of 
the  lumber.  That  the  voluntary  surrender  of  the  property 
in  such  case  is  a  waiver  of  the  lien,  see,  also,  Indiana  Stat. 
Liens,  §1480;  Picquet  v.  McKay,  2  Blackf.  465;  Harma 
V.  Phelps,  7  Ind.  21,  63  Am.  Dec.  410 ;  Tucker  v.  Taylor, 
53  Ind.  93 ;  Legg  v.  Willard,  17  Pick.  (Mass.)  140. 

Each  paragraph  of  the  complaint  and  the  special  findings 
show  a  voluntary  surrender  of  the  possession  of  the  lumber 
on  the  part  of  the  appellants,  and  hence,  as  we  have  shown 
from  the  authorities  cited,  they  waived  their  right  to  assert 
their  lien.  As  to  the  lumber  that  still  remained  in  the  mill- 
yard,  appellants  have  a  lien  for  the  general  balance  due 
them  under  their  contract,  and  may  enforce  it  under  the 
statute.  Under  the  authorities,  the  complaint  did  not  state 
any  cause  of  action  against  the  appellees  Morris  &  Morris, 
but  they  have  not  assigned  any  cross-errors,  and  in  the  brief 
of  counsel  they  say:  "But  defendants  have  not  assigned 
cross-error,  and  are  making  no  complaint  of  the  judgment.'* 
If  there  was  any  error  committed  by  the  trial  court,  it  was 
against  the  appellees  Morris  &  Morris,  and  of  this  appellants 
can  not  complain.     Appellants  were  entitled  to  a  personal 
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judgment  against  appellee  Royse  for  the  balance  due  them, 
and  were  also  entitled  to  enforce  their  common-law  lien 
upon  the  lumber  remaining  in  their  possession.  These  the 
judgment  gives  them.  They  did  not  have  any  lien  that 
could  be  enforced  in  an  action  of  this  character,  and  the 
record  does  not  present  any  error  to  warrant  a  reversal. 
Judgment  affirmed. 


The  Home  Insurance  Company  v.  Sylvester. 

[No.  8,092.    Filed  June  26,  1900.] 

Insiurance. — Proof  of  Loss. — Waiver. — Where  an  insurance  company 
has  been  notified  of  a  loss  under  a  policy  issued  by  it,  and  denies 
liability  and  refuses  to  pay,  such  action  constitutes  a  complete 
waiver  of  proof  of  loss.    pp.  S08,  209. 

Sams. — Action. — Proof  of  Loss. — Waiver. — An  action  on  an  insurance 
policy  was  not  prematurely  brought  under  a  provision  in  the  policy 
that  the  company  would  pay  the  loss  within  sixty  days  after  re- 
ceiving proof  of  loss  where  it  was  shown  that  notice  of  the  loss  was 
given  more  than  sixty  days  before  bringing  suit,  and  the  company 
at  such  time  denied  liability  and  refused  to  pay.   pp.  X09,  210. 

Saxb. — Pleading. — Verification. — Non  Est  Factum. — Where  an  insur- 
ance company  in  defense  to  an  action  on  a  policy  filed  an  answer 
alleging  false  representations  in  the  application,  a  reply  thereto  that 
the  application  was  made  by  defendant's  agent  is  not  a  plea  of  non 
est  factum  and  need  not  be  verified,    pp.  210,  211.  \ 

PLKADma. — Harmless  Error. — Overruling  a  motion  to  strike  out  an 
argumentative  denial  is  harmless  error,  p.  211. 

Insttrancb. — Application. — False  Representations. — Blanks  Filled  by 
Agent. — Where  an  agent  of  an  insurance  company,  while  acting  in 
the  scope  of  his  authority,  fills  the  blanks  of  an  application  for  in- 
surance with  a  statement  not  authorized  by  the  party  who  signs  it, 
the  wrong  will  be  imputed  to  the  company  and  not  to  the  insured. 
pp.  211,  212. 

Samb. — Proof  of  Loss, — Waiver. — Evidence. — In  an  action  on  an  in- 
surance policy  evidence  that  defendant  by  its  authorized  agent  and 
adjuster  notified  plaintifiP  that  the  company  would  not  pay  the  loss 
and,  he  need  not  bother  them  about  it  was  sufficient  to  establish  a 
waiver  of  proof  of  loss.    pp.  212,  2  IS. 

Saxb.  —  Evidence. — Witnesses. —  Opinion  Emdence. — Witnesses  who 
were  farmers  and  who  had  built  and  owned  bams,  knew  their 
values,  and  were  acquainted  with  plaintifif's  bam,  and  its  condition 
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before  the  iire,  were  competent  to  testify  as  to  the  value  of  such 
bam,  in  an  action  for  its  loss  by  fire.   p.  MIS, 

Trial. ~  Trifn6Me«. — Cro«8-£a?amtna<ton. —The  extent  to  which  the 
cross-examination  of  a  witness  may  be  carried  is  largely  within  the 
discretion  of  the  court,  and  a  cause  will  not  be  revened  on  account 
thereof  unless  it  appears  that  such  discretion  has  been  abused  to 
the  injury  of  the  complaining  party,    pp.  £13,  £14. 

Appeal  and  Ebbob. — References  to  Record. — Waiver. — Where  a  party 
fails  to  call  the  court's  attention  to  the  particular  part  of  the  record 
where  the  questions  asked  to  be  decided  may  be  found  he  thereby 
waives  his  right  to  have  them  decided,    p.  £14, 

iNSTBUcnoNS. — Refusal  to  Chive. — Where  the  jury  is  once  fully  and 
clearly  instructed  upon  a  given  point  the  court  is  not  required  to 
repeat  the  instruction  in  different  language,    pp.  £14,  £15. 

From  the  Madison  Superior  Court.     Affirmed, 

W.  A.  Kittinger,  E,  D.  Bear  don  and  W.  S.  Diven,  for 
appellant. 

T.  Bagot,  A,  Ellison  and  C.  K.  Bagot,  for  appellee. 

Wiley,  J. — Action  by  appellee  against  appellant  upon 
an  insurance  policy  to  recover  for  loss  of  property  occa- 
sioned by  fire.  Complaint  in  a  single  paragraph;  answer 
in  three  paragraphs ;  reply  in  four  paragraphs.  A  demurrer 
for  want  of  facts  was  overruled  to  the  complaint.  Demurs 
rers  to  the  second  and  third  paragraphs  of  answer  and 
to  the  second  and  third  paragraphs  of  reply  were  over- 
ruled. The  case  was  tried  by  a  jury,  resulting  in  a  verdict 
for  appellee.  .  Appellant  moved  for  a  new  trial,  which  was 
overruled  and  judgment  rendered  on  verdict.  All  of  the 
above  rulings,  adverse  to  the  appellant,  are  assigned  as 
error.  In  the  order  of  the  argument  of  counsel,  we  will  first 
discuss  the  sufficiency  of  the  complaint* 

Objection  is  urged  to  the  complaint  on  the  ground  that 
there  is  no  averment  of  proof  of  loss,  and  no  sufficient  aver- 
ment showing  a  waiver  of  proof.  The  policy  sued  on  con- 
tains these  provisions:  (a)  That  in  case  of  loss,  the  as- 
sured was  required  to  give  appellant  notice  thereof  within 
fifteen  days,  (b)  make  proof  of  loss  within  sixty  days,  and 
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(c)  that  if  the  assured  complied  with  all  the  conditions  o^ 
the  policy  to  be  performed  by  him,  appellant  was  to  pay  the 
loss  within  sixty  days  after  receiving  proof  of  the  loss.  The 
fire  occurred  June  22,  1897,  and  the  building  insured  was 
totally  destroyed.  The  complaint  avers  a  performance  of 
all  the  conditions  of  the  policy  on  the  part  of  appellee;  that 
in  less  than  fifteen  days  after  the  fire,  he  notified  appellant 
of  the  loss  in  writing ;  that  in  two  op  three  days  thereafter, 
appellant  waived  any  additional  or  other  proof  of  loss  by 
sending  its  adjuster  to  adjust  the  loss;  that  said  adjuster 
proceeded  to  adjust  the  loss  and  notified  appellee  that  said 
loss  would  not  be  paid  in  full  and  offered  appellee  money  in 
settlement  and  did  not  ask  him  to  furnish  any  proof ;  that 
thereafter,  and  within  sixty  days  after  the  fire,  appellant 
notified  appellee  that  it  would  not  pay  said  loss.  These 
averments  are  suflScient  to  obviate  the  objections  named.  It 
is  the  firmly  established  rule  in  this  State,  that  if  an  insur- 
ance company  has  been  notified  of  a  loss  under  a  policy 
issued  by  it,  and  denies  liability  and  refuses  to  pay,  such 
facts  constitute  a  complete  waiver  of  proof  of  loss.  Aetna 
Ins.  Co.  V.  Shryer,  85  Ind.  362;  Bowlus  v.  Phenix  Ins. 
Co.,  133  Ind.  106,  20  L.  R  A.  400 ;  Little  v.  Phenix  Ins. 
Co.,  123  Mass.  380;  Continental  Ins,  Co.  v.  Chew,  11  Ind. 
App.  330,  54  Am.  St.  506 ;  Western  Assurance  Co.  v.  Mc- 
Cariy,  18  Ind.  App.  449;  National  Ins.  Co.  v.  Strebe,  16 
Ind.  App.  110;  Home  Ins.  Co.  v.  Boyd,  19  Ind.  App.  173. 
It  is  also  urged  that  the  complaint  shows  that  the  action 
was  prematurely  brought.  It  is  averred  that  appellee  noti- 
fied appellant  of  the  loss  June  23rd,  and  that  within  two  or 
three  days  from  that  time  appellant  sent  its  adjuster  to 
adjust  and  settle  the  loss;  that  said  adjuster  then  notified 
the  appellee  that  the  loss  would  not  be  paid.  This  was  a 
denial  of  liability,  and  as  we  have  seen,  a  complete  waiver 
of  proof  of  loss.  This  denial  of  liability  was  not  later  than 
June  26th,  as  shown  by  the  complaint,  and  as  the  record 
shows  the  action  was  commenced  August  30th;  the  objection 
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urged  to  the  complaint  that  the  action  was  prematurely 
brought  is  without  merit. 

The  next  question  discussed  by  appellant  is  the  overrul- 
ing of  its  motion  to  strike  out  the  second  and  third  para- 
graphs of  reply.  The  motion  was  in  writing  and  the  reasons 
assigned  are:  (1)  That  neither  of  said  paragraphs  is  veri- 
fied; (2)  that  they  are  each  an  argumentative  denial;  and 
(3)  that  they  do  not  contain  averments  sufficient  to  avoid 
the  answer.  These  paragraphs  of  reply  are  directed  to  the 
second  and  third  paragraphs  of  answer,  and  in  these  answers 
it  is  alleged  that  the  policy  sued  on  was  issued  upon  a  writ- 
ten application  made  and  signed  by  appellee;  that  it  con- 
tained certain  warranties  and  representations  which  were 
alleged  to  be  false  and  misleading;  that  they  were  made 
with  that  intent  and  purpose  and  did  work  fraud  and  deceit 
on  appellant. 

For  the  purpose  of  disposing  of  the  motion  to  strike  out 
these  paragraphs  of  reply,  it  is  not  necessary  to  refer  in 
detail  to  all  the  specific  averments  of  the  second  and  third 
paragraphs  of  answer.  The  second  paragraph  of  reply  avers 
that  one  Alexander  was  the  agent  of  appellant  and  was  au- 
thorized to  solicit  insurance  for  it ;  that  when  he  made  ap- 
plication for  the  policy  sued  on,  he  did  not  live  near  the 
property  destroyed;  that  said  Alexander  came  to  appellee 
to  solicit  said  insurance ;  that  he  had  formerly  taken  appli- 
cations  to  insure  the  same  property;  that  he  had  with  him  a 
blank  application;  that  appellee  could  neither  read  nor 
write ;  that  Alexander  knew  said  fact ;  that  he  informed  said 
agent  that  he  was  not  well  acquainted  with  the  condition  of 
the  property ;  that  said  Alexander,  as  such  agent,  told  appel- 
lee that  he  was  well  acquainted  with  said  property  and  had 
written  insurance  on  it  before,  and  that  thereupon  said 
Alexander  filled  in  all  the  answers  in  said  application  upon 
his  own  knowledge,  and  that  appellee  signed  it  by  his  mark. 
The  third  paragraph  of  reply  is  substantially  like  the 
second^  except  it  avers  that  appellee  signed  the  application 


MAY  TERM,  1900— Vol.  25.  211 

Home  Ins.  Co.  v,  Sylvester. 

by  his  mark  in  blank  upon  the  promise  that  said  Alexander 
would  correctly  and  honestly  answer  all  the  questions 
therein,  and  that  in  the  absence  of  the  appellee  said  Alex- 
ander did  write  all  the  answers  in  said  application.  The 
ruling  of  the  court  to  strike  out  these  paragraphs  of  the 
reply  must  be  decided  upon  reasons  assigned  in  the  written 
motion.  The  first  reason  in  the  motion  was  that  the  para- 
graphs were  not  verified.  It  is  urged  that  the  replies  were 
pleas  of  non  est  factum  and  hence  were  bad  because  not 
verified.  We  can  not  take  this  view  of  them.  They  were 
plead  in  bar  of  facts  stated  in  the  second  and  third  para- 
graphs of  answer,  and  it  was  not  necessary  that  they  be  veri- 
fied. 

There  is  nothing  in  the  second  objection  that  the  second 
and  third  paragraphs  of  reply  were  argumentative  denials. 
If  they  did  not  amount  to  more  than  argumentative  denials, 
overruling  the  motion  to  strike  them  out  could  not  have 
harmed  appellant,  and  even  if  it  was  error  to  overrule  the 
motion,  it  would  be  no  cause  for  reversal,  because  harmless. 
Courts  do  not  reverse  judgments  for  harmless  errors.  The 
objection  that  they  state  mostly  evidentiary  facts  is  not  a 
sufficient  ground  upon  which  to  base  an  error  in  refusing 
to  strike  them  out.  And  the  further  obj  ection  that  the  aver- 
ments are  not  sufficient  to  avoid  the  answer  is  not  well  taken. 
It  is  the  settled  law  in  this  State  that  an  agent  of  an  insur- 
ance company,  while  acting  within  the  scope  of  his  au- 
thority, and  who  fills  the  blanks  of  an  application  for  insur- 
ance, and  it  contains  a  misstatement  not  authorized  by  the 
party  who  signs  it,  the  wrong,  if  any,  will  be  imputed  to  the 
company  and  not  the  insured.  Picket  v.  Phenix  Ins,  Co., 
119  Ind.  291.  In  Rogers  v.  Phenix  Ins.  Co.j  121  Ind.  570, 
a  similar  question  was  presented,  and  in  deciding  it  the 
court  said:  "If  the  application  contains  any  false  state- 
ments, or  answers  to  questions,  it  is  the  fault  of  appellee's 
agent.  It  was  he  who  framed  and  wrote  them,  and  procuj*ed 
the  application  to  be  signed  containing  them.  *  *  *  If  any 
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wrong  was  done,  if  any  false  statement  was  made,  it  was 
done  and  stated  by  appellee's  agent,  and  it  cannot  take  the 
l«nefi,  of  .  wro-^'coZuted  by  its  own  .gen.  to  defeat  the 
payment  of  the  loss."  See  Howe  v.  Provident  Fund  8oc,,  7 
Ind.  App.  586 ;  Continental  Ins.  Co.  v.  Chew,  11  Ind.  App. 
330 ;  MichiganMut.  Ins.  Co.  v.  Leon,  138  Ind.  636 ;  Bowlus 
V.  Phenix  Ins.  Co.,  133  Ind.  106,  20  L.  R.  A.  400. 

Here  each  paragraph  of  reply  shows  that  appellee  did  not 
live  near  the  property  insured ;  that  he  did  not  know  the  cbn- 
dition  it  was  in;  that  he  informed  the  agent  of  that  fact; 
that  the  agent  told  him  he  knew  the  property  well  and 
would  correctly  fill  the  blanks ;  that  he  did  fill  them  as  they 
appeared ;  and  that  appellee  had  no  part  therein.  It  appear- 
ing that  Alexander  was  the  duly  authorized  agent  of  appel- 
lant to  solicit  and  write  insurance,  it  must  be  held  that  when 
acting  in  that  capacity  he  was  within  the  line  of  his  duty 
and  the  scope  of  his  authority,  and  the  wrong,  if'  any,  in 
making  false  answers,  was  the  wrong  of  the  company  and 
not  of  appellee,  and  that  payment  of  the  loss  can  not  be  thus 
avoided. 

Counsel  next  discuss  the  overruling  of  the  demurrer  to 
the  second  and  third  paragraphs  of  reply.  What  we  have 
said  on  the  motion  to  strike  out  applies  with  equal  force  to 
the  demurrer.  Each  of  these  paragraphs  of  reply  was  good, 
and  the  court  correctly  overruled  the  demurrer  thereto. 

The  fifth  specification  of  the  assignment  of  error  is  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 
The  motion  for  a  new  trial  contained  sixty-three  reasons. 
We  will  notice  only  those  discussed.  The  first,  second  and 
third  reasons,  that  the  verdict  is  contrary  to  the  law  and  the 
evidence  and  not  supported  by  sufficient  evidence  may  be 
considered  together.  The  first  question  under  this  head 
discussed  is  that  the  evidence  wholly  fails  to  show  that  there 
was  any  proof  of  loss,  or  a  waiver  of  such  proof.  Upon  the 
latter  proposition,  there  is  an  abundance  of  evidence  show- 
ing a  waiver,  and  the  jury  expressly  find  in  answer  to  an 
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interrogatoiy  that  appellant,  by  its  authorized  agent  and 
adjuster,  notified  appellee  that  the  company  would  not  pay 
the  loss,  and  he  need  not  bother  them  about  it.  It  having 
been  established  by  competent  evidence  that  appellant  de- 
clined to  pay  the  loss  and  denied  liability,  no  proof  of  loss 
was  necessary.  Upon  this  proposition,  we  have  above  cited 
the  authorities. 

It  is  next  Urged  that  the  court  erred  in  permitting 
certain  witnesses  to  testify  as  to  the  value  of  the  property 
destroyed.  The  objection  to  their  evidence  rested  upon 
the  ground  that  they  had  not  shown  themselves  com- 
petent to  testify  as  to  the  value.  These  witnesses  were 
farmers,  who  had  built  and  owned  bams,  knew  their  value 
and  were  acquainted  with  appellee's  barn  and  its  condition 
before  the  fire.  The  court,  in  our  judgment,  did  not  err 
in  admitting  such  evidence.  But  if  such  evidence  was  not 
properly  admitted,  it  is  evident  that  it  was  harmless,  for  the 
jury  fixed  the  value  at  even  less  than  appellant's  adjuster 
placed  it. 

The  eleventh,  twelfth  and  thirteenth  reasons  for  a  new 
trial  allege  error  of  the  court  in  sustaining  objections  to 
questions  propounded  appellee  H)n  cross-examination  and  in 
refusing  to  permit  him  to  answer  them.  These  questions 
propounded  to  appellee  related  (1)  to  a  conversation  with 
a  person  named  pertaining  to  taking  out  an  insurance  policy 
on  the  bam  before  the  policy  in  suit  was  issued;  (2)  to  an 
examination  of  the  bam  by  a  former  guardian  of  appellee, 
with  a  view  of  repairing  it,  and  (3)  to  a  conversation  ap- 
pellee had  with  his  former  guardian  after  the  fire  as  to  the 
value  of  the  bam  and  what  such  former  guardian  said  to 
him.  Appellant's  counsel  have  not  suggested  any  tangible 
reason  against  the  action  of  the  court  in  sustaining  these 
several  objections  upon  which  any  reversible  error  can  be 
predicated.  The  extent  to  which  the  cross-examination  of  a 
witness  may  be  carried  is  largely  under  the  control  of  the 
court,  and  a  cause  will  not  be  reversed  on  account  of  the 
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discretion  exercised  by  the  court,  unless  it  appears  that  such 
discretion  has  been  abused  to  the  injury  of  the  complaining 
party.  Ilouk  v.  Branson^  17  Ind.  App.  119;  Shields  v. 
State,  149  Ind.  396;  Freeman  v.  Hutchinson,  15  Ind. 
App.  639 ;  Payne  v.  Goldbach,  14  Ind.  App.  100 ;  Gtlliland 
V.  State,  13  Ind.  App.  651 ;  Chicago,  etc.,  R.  Co.  v.  Barnes, 
10  Ind.  App.  460 ;  McDonald  v.  McDonald,  142  Ind.  55 ; 
Pennsylvania  Co.  v.  Newmeyer,  129  Ind.  401. 

After  a  careful  examination  of  the  evidence  in  chief  of 
appellee,  we  can  not  say  that  the  trial  court  abused  its  dis- 
cretion. Another  reason  why  the  court  properly  sustained 
the  objections  to  these  questions  is  that  they  were  not  perti- 
nent to  the  examination  in  chief.  It  is  settled  law  that  the 
cross-examination  of  a  witness  must  be  confined  to  the  gen- 
eral subject-matter  upon  which  he  testified  on  his  examina- 
tion  in  chief.  Siberry  v.  State,  149  Ind.  684;  Miller  v. 
Dill,  149  Ind.  326 ;  Qemmill  v.  State,  16  Ind.  App.  154. 
There  was  no  error  in  the  rulings  of  the  court  under  con- 
sideration. 

As  to  the  fifteenth  and  sixteenth  reasons  for  a  new  trial, 
appellant  has  not  called  our  attention  to  the  particular  part 
of  the  record  where  the  questions  asked  to  be  decided  may 
be  found,  and  hence  has  waived  its  right  to  have  them  de- 
cided under  rule  twenty-five  of  this  court  and  repeated  deci- 
sions thereunder. 

The  seventeenth  to  the  twenty-sixth  reasons  for  a  new 
trial,  inclusive,  relate  to  the  admission  and  rejection  of  cer- 
tain evidence.  A  detailed  discussion  of  the  many  questions 
thus  raised  would  require  much  time,  without  correspond- 
ing fruitful  results.  We  liave  examined  all  such  questions, 
and  are  clearly  of  the  opinion  that  in  its  rulings  relating 
thereto  the  trial  court  did  not  commit  any  reversible  error. 

The  thirtieth  to  the  sixty-second  reasons  for  a  new  trial, 
inclusive,  attack  the  action  of  the  court  in  giving,  in  refus- 
ing to  give,  and  in  giving  as  modified  certain  specified  in- 
structions.    From  an  examination  of  all  the  instructions 
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given,  we  are  clearly  of  the  opiDion  that  they  fairly  and 
fully  stated  the  law  within  the  issues  and  were  applicable  to 
the  facts  proved.  Some  of  the  instructions  tendered  by  ap- 
pellant and  refused  by  the  court  correctly  stated  the  law,  but 
there  was  no  error  in  refusing  to  give  them,  for  the  reason 
that  the  court  had  embraced  in  the  instructions  given  the 
same  subject-matter,  and  had  fully  stated  the  law  in  refer- 
ence thereto.  The  instructions  given,  relating  to  the  subject- 
matter  covered  by  those  refused,  were  substantially  the 
same,  and  in  such  case  it  is  not  error  to  refuse  to  give  a  cor- 
rect instruction.  Where  the  jury  is  once  fully  and  clearly 
instructed  upon  a  given  point  the  court  is  not  required  to 
repeat  the  instruction  in  different  language.  Hamilton  v. 
Hanneman,  20  Ind.  App.  16;  Siberry  v.  StatCy  149  Ind. 
684;  Dale  v.  Jones,  15  Ind.  App.  420;  Eureka,  etc.,  Co.  v. 
Bridgewater,  13  Ind,  App.  333. 

A  studied  consideration  of  the  whole  record  leads  us  to 
the  conclusion  that  the  case  was  fairly  tried  upon  its  merits, 
and  a  just  conclusion  reached ;  and  appellant  has  failed  to 
call  our  attention  to  any  error  for  which  a  mandate  of  re- 
versal should  be  entered. 

Judgment  affirmed. 


Columbian  Belief  Fund  Association  v.  Gross. 

[No.  8410.     Filed  April  34,  1900.    Rehearing  denied  June  26,  1900.] 

Beneficial  Associations. — Rights  of  Member  to  Benefits.^A  member 
of  a  beneficial  association  who,  during  the  time  for  which  he 
claimed  indemnity,  was,  on  account  of  sickness,  wholly  disabled 
and  prevented  from  prosecuting  any  and  all  kinds  of  business,  does 
not  forfeit  his  right  to  indemnity  by  leaving  his  room,  under  the 
direction  of  a  physician,  for  the  benefit  of  his  health,  although  such 
act  was  in  violation  of  the  strict  letter  of  the  contract. 

From  the  Floyd  Circuit  Court.     Affirmed, 

G.  B.  Mclntyre,  J.  B.  James  and  W.  H.  Latta,  for  apel- 
lant. 

C.  L.  Jewett  and  H.  E.  Jewett,  for  appellee. 
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Robinson,  J. — Appellee  sued  upon  a  policy  issued  by 
appellant  insuring  against  loss  of  time  by  sickness.  There 
was  a  special  finding  pf  facts  and  conclusions  of  law  in  ap- 
pellee's favor,  to  which  appellant  excepted.  The  complaint 
is  not  questioned. 

The  policy  contains,  among  others,  this  provision :  *T[f , 
at  any  time  after  this  certificate  has  been  in  continuous 
force  and  effect  for  ninety  days,  said  member  shall,  through 
sickness  or  disease  that  originates  after  the  expiration  of  the 
above  term,  become  totallv  disabled  and  such  sickness  or 
disease  shall,  independent  of  all  other  causes,  wholly  and 
continuously  disable  and  prevent  said  member  from  prose- 
cuting any  and  all  kinds  of  business,  upon  satisfactory 
proofs  to  the  association  of  such  total  and  continuous  dis- 
ability, the  member  shall  be  entitled  to  and  receive  ten 
dollars  per  week  during  the  time  by  reason  thereof  the  mem- 
ber is  continuously  confined  to  the  house  and  under  a 
physician's  care,  after  the  first  week,  not  to  exceed  thirty 
weeks  for  any  one  illness." 

A  clause  in  one  part  of  the  application,  which  by  its 
terms  is  made  part  of  the  policy,  reads:  "That  I  made  the 
foregoing  answers  in  person  and  that  I  shall  only  be  en- 
titled to  benefits  for  sickness  originating  after  ninety  days' 
membership  and  then  only  for  the  number  of  consecutive 
days  (in  excess  of  one  week)  that  I  am  confined  to  the  house 
and  under  a  physician's  care."  Another  clause  in  another 
part  of  the  application  reads:  "That  I  can  not  claim  in- 
demnity for  sickness  or  accidental  injuries  that  do  not  ren- 
der me  totally  unable  to  perform  any  or  all  duties  of  my 
occupation." 

The  evidence  is  undisputed  and  the  findings  show  that 
appellee,  during  the  time  for  which  he  claimed  indemnity, 
was,  on  account  of  sickness,  wholly  disabled  and  prevented 
from  prosecuting  any  and  all  kinds  of  business  and  was 
under  the  care  of  a  physician.  But  it  is  argued  that  he  was 
not  confined  to  his  house  during  that  time,  within  the  mean* 
ing  of  the  policy. 
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The  findings,  which  are  supported  by  evidence,  show  that 
when  appellee  became  sick  he  employed  Dr.  Mclntyre;  that 
within  a  week  Mr.  Fuller,  appellant's  agent,  requested  ap- 
pellee to  discharge  Dr.  Mclntyre  and  employ  Dr.  Levi, 
which  appellee  did;  that  about  thirty  days  thereafter  Mr. 
Fuller  requested  appellee  to  discharge  Dr.  Levi  and  employ 
Dr.  Starr,  which  appellee  did;  that  the  three  physicians 
were  each  and  all  skilful  and  competent ;  that  while  appel- 
lee was  under  Dr.  Levi's  care,  Dr.  Starr,  at  appellant's  direc- 
tion, made  an  examination  of  appellee  as  to  the  character  of 
his  sickness ;  that  while  under  Dr.  Starr's  care,  Dr.  Levi,  at 
appellant's  direction,  made  a  like  examination ;  that  during 
the  latter  part  of  the  time  appellee  was  under  Dr.  Levi's 
care,  upon  the  direction  and  request  of  Dr.  Levi,  he  called 
at  the  physician's  oflSce  to  receive  medical  treatment ;  that 
while  imder  Dr.  Starr's  care,  he  called  at  the  physicia^u's 
office  for  treatment  at  the  direction  and  request  of  the  phy- 
sician ;  and  under  the  direction  and  advice  of  Dr.  Starr 
appellee  occasionally  took  exercise  in  his  yard  and  on  the 
pavement  about  and  near  his  residence;  that  appellee  was 
not  out  of  his  house  within  the  time  in  question  except  when 
so  directed  or  requested  by  his  physicians  and  at  such  times 
he  was  in  the  open  air  from  twenty  minutes  to  half  an  hour, 
and  was  during  all  such  times  continuously  under  the  care 
of  the  physicians,  and  following  out  their  instructions  and 
advice  in  and  about  curing  himself  of  his  sickness. 

It  is  well  settled  that  an  application  for  insurance  and 
the  policy  issued  must  be  construed  together  as  one  contract. 
From  the  separate  clauses  set  out  in  the  application  an 
applicant  would  not  be  limited  in  his  rights  to  benefits,  as  he 
is  under  the  clause  set  out  in  the  policy.  But  construing 
tile  scattered  restrictions  and  limitations  in  the  application 
together,  and  in  connection  with  the  policy  itself,  the  strict 
letter  of  the  contract  probably  provides  that  benefits  are  to 
be  paid  only  for  the  time  the  beneficiary  is  totally  disabled 
from  sickness,  continuously  confined  to  his  house  and  under 
a  physician's  care. 
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But  we  can  not  agree  with  counsel  that  the  acts  of  appel- 
lee,  as  shown  by  the  findings,  in  going  out  of  his  house  under 
the  directions  and  advice  of  skilful  and  competent  physi- 
cians for  the  purpose  named,  was  a  violation  of  the  condi- 
tions upon  which  he  was  to  receive  indemnity.  Conceding 
such  acts  to  be  a  violation  of  the  strict  letter  of  the  contract, 
they  were  not  a  violation  of  the  spirit  and  true  intent  and 
purpose  of  the  contract.  The  very  acts  of  which  appellant 
complains  were  done  for  the  purpose  of  restoring  the  mem- 
ber's health  and  thus  ending  his  right  to  benefits.  The 
policy  itself  requires  that  iji  order  to  receive  benefits  the 
beneficiary  must  be  under  a  physician's  care.  Appellant 
would  no  doubt  earnestly  complain  if  a  member  continued 
sick  through  refusal  to  follow  the  physician's  instructions. 
And  it  now  complains  because  the  member,  in  trying  to 
regain  his  health,  followed  out  the  instructions  of  a  physi- 
cian which  the  policy  compels  him  to  call  before  he  can 
claim  any  benefits.  It  would  be  unreasonable  to  compel  a 
member  to  place  himself  under  a  physician's  care,  and  then 
deny  him  benefits  for  submitting  himself  to  that  physician's 
treatment.  Appellant  could  not  be  heard  to*  complain  had 
appellee  followed  the  advice  of  a  skilful  and  competent 
physician  selected  by  himself,  and  especially  will  appellant 
not  be  heard  to  complain  when  the  physicians  are  of  its  own 
choosing. 

Judgment  affirmed. 


HiLDEBRAND,  TRUSTEE,  V.  SaTTLEY  MANUFACTURING 

Company. 

[No.  8,112.     FUed  June  6,  1900.     Rehearing  denied  June  26, 1900.] 

Appeal  atto  EBSLOBn—Partiea. — Notice. — ^The  word  co-parties,  as  used 
in  §647  Bums  1894  providing  that  a  part  of  several  co-parties  may 
appeal  and  must  serve  notice  of  the  appeal  upon  all  the  other 
oo-parties,  means  parties  to  the  judgment  appealed  from,  and  not 
co-plaintiffs  or  codefendants.    pp.  SSO,  tSl. 

Sams. — Joint  Exceptions. — Where  an  exception  is  made  jointly  to  the 
conclusions  of  law,  and  any  one  of  the  conclusions  is  right  the  ex- 
ception must  fail.    p.  221.  * 
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From  the  Marion  Circuit  Court.     Affirmed. 

TJ.  J,  Hammond  and  E,  St.  G.  Rogers,  for  appellant. 
F.  E.  Oavin,  T.  P.  Davis,  J.  L.  Oavin  and  (7.  E.  Barrett, 
for  appellee.  * 

BoBiNSON,  J. — The  special  finding  shows  these  facts:  On 
January  7,  1896,  under  a  written  contract  that  day  made,^ 
the  firm  of  Seals  &  Orr  ordered  of  appellee  certain  goods, 
the  firm  agreeing  "to  hold  all  goods  and  the  proceeds  of  all 
sales  of  goods  received  under  this  contract,  whether  the 
proceeds  are  in  notes,  cash  or  book  accounts,  as  collateral 
security  in  trust  and  for  the  benefit  of,  and  subject  to,  the 
order  of  the  Sattley  Manufacturing  Company,  until  we  have 
paid  in  full  in  cash  all  our  obligations  due  the  said  Sattley 
Manufacturing  Company";  that  pursuant  to  the  contract 
appellee  delivered  to  the  firm  certain  goods ;  that  afterwards, 
September  14,  1896,  the  firm  executed  and  delivered  to 
appellant,  as  trustee,  a  mortgage  which  was  duly  recorded, 
and  that  the  firm  put  appellant  in  possession  of  all  the  prop- 
erty mentioned  in  the  mortgage ;  that  appellant  obtained  the 
mortgage  and  possession  of  the  property  for  the  purpose  of 
the  trust  expressed  in  the  mortgage  without  any  notice  or 
knowledge  on  his  part  of  the  contract  between  appellee  and 
the  firm  of  Beals  &  Orr,  and  to  secure  indebtedness  thereto- 
fore incurred  by  the  firm  in  purchase  of  goods  from  cred- 
itors therein  named  in  the  ordinary  course  of  business ;  that 
among  the  property  covered  by  the  mortgage  and  which 
passed  into  the  possession  of  appellant  was  an  account 
against  George  Anthony  upon  the  books  of  the  firm  for 
$122.97,  which  has  not  been  paid,  and  that  the  considera- 
tion for  this  amount  was  merchandise  which  apppllee  had 
delivered  to  the  firm  and  which  the  firm  had  received  pur- 
suant to  the  written  contract,  and  which  the  firm  had  after- 
wards sold  and  delivered  to  Anthony ;  that  among  the  prop- 
erty mortgaged  and  which  passed  to  appellant  thereunder 
were  other  amounts  on  the  firm's  books  aggregating  $188 
and  the  consideration  for  which  was  merchandise,  which 
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appellee  had  delivered  to  the  firm  under  the  written  con- 
tract and  which  the  firm  had  afterwards  sold,  and  after  the 
execution  and  delivery  of  the  mortgage  appellant  coUected 
the  $188,  part  before  and  part  after  this  suit  was  begun  and 
after  appellant  had  notice  of  the  existence  of  the  written 
contract ;  that  under  the  written  contract  appellee  delivered 
to  the  firm  goods  amounting  in  principal  and  interest  to 
$747.45 ;  that  deducting  the  $188  and  $122.97  there  is  yet 
owing  appellee  from  the  firm  $436.48. 

As  conclusions  of  law  the  court  found  that  under  the 
written  contract  between  appeUee  and  the  firm  of  Seals  & 
Orr  the  legal  title  to  and  ownership  of  all  goods  delivered 
by  appellee  to  the  firm  as  also  the  title  to  and  ownership  of 
the  proceeds  of  sale  thereof  were  reserved  to  and  remained 
in  appeUee;  that  appellant  has  in  collecting  the  $188  col- 
lected so  much  money  rightfully  the  money  of  appellee ;  that 
Anthony  is  rightfully  indebted  to  appellee  in  the  sum  of 
$122.97  and  not  to  appellant;  and  that  the  firm  of  Seals 
&  Orr  owe  appellee  $436.48. 

Judgment  was  entered  that  appellee  recover  from  George 
Anthony  $122.97  and  after  accrued  costs;  that  appellee 
recover  from  appellant  $188  and  costs;  and  that  appellee 
recover  from  Nathan  Seals  and  William  A.  Orr  $436.48 
with  costs. 

Appellee  'moved  to  dismiss  the  appeal  on  the  ground  that 
Nathan  Seals,  William  A.  Orr  and  George  Anthony  are 
co-parties  of  appellant  in  the  judgment  from  which  this 
appeal  is  prosecuted,  that  no  notice  has  been  served  on  them 
nor  have  they  joined  in  or  been  made  parties  to  this  appeal. 

The  consideration  of  this  motion  was  postponed  until  final 
hearing.  Afterwards,  the  Supreme  Court,  where  the  appeal 
was  then  pending,  sustained  a  motion  to  transfer  the  cause 

to  this  court. 

This  is  not  a  term  time  appeal.  The  statute  provides  that 
a  part  of  several  co-parties  may  appeal  and  must  serve 
notice  of  the  appeal  upon  all  the  other  co-parties.  §647 
Bums  1894.     The  word  co-parties  as  used  in  this  section 
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means  parties  to  the  judgment  appealed  from,   and  not 
co-plaintiffs  or  codefendants.    Hadley  v.  Hill,  73  Ind.  442. 

In  the  case  at  bar  the  judgment  is  several  and  not  joint. 
There  are  no  co-parties  to  the  judgment  appealed  fromf  The 
matter  determined  by  this  appeal  can  not  be  the  subject  of 
controversy  between  appellant  and  the  other  defendants. 
Appellant's  codefendants  can  not  be  affected  by  the  pay- 
ment or  cancelation  of  the  judgment  appealed  from. 
Whether  appellant  succeeds  or  fails  in  this  appeal,  the  sev- 
eral judgments  against  the  other  defendants  wiU  stand. 
The  reason  underlying  the  rule  that  co-parties  not  joining 
in  an  appeal  must  have  notice  of  the  appeal,  is,  that  the 
court  may  have  jurisdiction  df  all  parties  interested  in  the 
subject-matter  of  the  appeal  and  settle  in  one  appeal  all  the 
rights  of  such  parties  as  have  an  interest  in  the  subject  of 
the  controversy.  But  when  a  party  appeals  from  a  several 
judgment  rendered  against  him  alone,  no  co-party  has  any 
interest  in  the  subject-matter  of  the  appeal  and  the  reason 
for  the  above  rule  fails.  Elliott's  App.  Proc.  §§138,  139, 
141 ;  Larsh  v.  Test,  48  Ind.  130. 

Appellant  excepted  to  the  conclusions  of  law  as  follows : 
"To  which  conclusions  of  law  the  defendant,  Philip  M. 
Hildebrand,  trustee,  now  here,  at  the  time  excepts".  This 
alone  is  assigned  as  error. 

This  exception  is  to  the  conclusions  of  law.  jointly,  and 
if  any  one  of  them  is  right  the  exception  must  fail.  Royse 
V.  Bourne,  149  Ind.  187;  Evansville,  etc,  R.  Co.  v. 
Tovm  of  Ft.  Branch,  149  Ind.  276 ;  Kline  v.  Board,  etc., 
152  Ind.  321 ;  Heaston  v.  Board,  etc.,  153  Ind.  439. 

The  conclusion  of  law  that  Beals  &  Orr  owed  appellee  a 
certain  sum  was  right.  If  the  title  to  the  goods  when  sold 
to  the  firm  under  the  contract  remained  in  appellee,  it  could 
not  both  claim  title  to  the  goods  and  sue  the  firm  for  the 
price  80  long  as  the  goods  remained  in  the  possession  of  the 
firm,  but  when  the  firm  converted  the  goods  by  selling  them 
and  parting  with  the  possession,  appellee  could  sue  for  their 
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value.  And  if  the  title  passed  to  the  firm  when  it  bought 
the  goods  under  the  contract,  and  they  had  not  been  paid 
for,  appellee  might  sue  for  the  price.  So  that,  in  either 
event,  upon  the'findings,  the  conclusion  of  law  that  a  certain 
sum  was  due  appellee  from  the  firm  was  right. 

As  appellant  excepted  jointly  to  all  the  conclusions,  and 
some  of  them  are  right,  the  judgment  m!ust  be  affirmed  upon 
the  authorities  above  cited. 

Judgment  affirmed. 


Jessen  et  al.  v.  Pierce  et 

[No.  8,172.    Filed  June  27,  1900.] 

MuNioiPAL  Corporations.— fiffr««f  ImprovemenU.—B<md8.--'F(}recilo9' 
ure, — ^Where  a  property  owner  pays  an  instalment  of  a  street  im- 
provement assessment  which  has  been  made  and  placed  upon  the  tax 
duplicate  under  §4290  et  seq.  Bums  1894,  the  treasurer's  receipt  dis- 
charges the  lien  of  the  assessment  to  the  extent  of  the  payment, 
and  the  holder  of  a  bond  issued  on  account  of  such  improvement 
cannot  maintain  an  action  to  foreclose  the  lien  of  the  assessment 
because  of  the  failure  of  the  treasurer  to  pay  such  instalment  to  the 
owner  of  the  bond. 

From  the  Newton  Circuit  Court.     Affirmed. 

W.  Cummings  and  W.  Darroch,  for  appellants. 

J.  T,  Saunderson  and  T.  B.  Cunningham,  for  appellees. 

Black,  J. — The  board  of  trustees  of  the  town  of  Brook, 
in  Newton  county,  caused  the  improvement  under  contract 
of  a  certain  street  in  the  town.  The  appellees,  owners  of 
adjoining  lots,  executed  the  written  agreement  necessary  in 
such  case  to  entitle  them  to  pay  their  several  assessments 
in  ten  annual  instalments. 

The  board  of  trustees,  in  payment  for  the  improveiment, 
issued  to  the  contractors,  the  appellants,  a  street  improve- 
ment bond,  with  coupons  payable  at  a  specified  bank  in  said 
town,  the  first  coupon  due  the  first  Monday  in  May,  being 
May  2, 1898,  and  the  second  the  first  Monday  in  November, 
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being  November  7,  1898,  and  ordered  that  the  deferred  pay- 
ments of  those  entitled  to  pay  their  assessments  in  instal- 
ments be  placed  upon  the  tax  duplicate  and  be  collected  in 
the  same  manner  as  other  town  taxes  are  collected ;  and  in 
January,  1898,  the  board  of  trustees  caused  the  county 
auditor  to  place  the  assessments  against  the  lots  of  the  appel- 
lees upon  a  tax  duplicate  and  to  deliver  the  duplicate  to  the 
county  treasurer,  showing  the  instalments  and  interest  pay- 
able on  the  first  Monday  of  May,  1898,  and  the  interest  pay- 
able on  the  first  Monday  of  November,  1898. 

The  appellants,  on  the  8th  of  October,  1898,  the  first 
coupon  being  unpaid  and  still  held  by  them,  brought  suit 
against  the  appellee  Pierce,  and  on  the  20th  of  December, 
1898,  the  first  and  second  coupons  being  unpaid  and  held 
by  the  appellants,  they  brought  another  suit  against  the 
other  appellees,  in  each  suit  seeking  to  foreclose  the  liens 
of  the  several  assessments.  These  suits  were  consolidated 
for  trial. 

The  instalments  of  the  several  assessments  upon  the  tax 
duplicate  payable  on  or  before  the  first  Monday  of  May 
were  paid  at  that  date  to  the  county  treasurer  by  all  the 
appellees  except  the  appellee  Pierce,  who  paid  that  instal- 
ment with  ten  per  cent,  thereof  added  thereto  to  the  county 
treasurer  on  the^7th  of  September,  1898;  and  prior  to  the 
first  Monday  of  November,  1898,  the  instalments  payable 
on  or  before  that  date  by  the  api)ellees  were  paid  by  them 
respectively  to  said  treasurer.  The  amounts  so  paid  to  the 
county  treasurer  remain  in  his  hands ;  and  the  only  matter 
for  decision  is  the  question  whether,  notwithstanding  the 
payments  to  the  county  treasurer  of  the  instalments  upon 
the  tax  duplicate  as  above  stated,  the  appellants,  still  hold- 
ing the  unpaid  coupons,  were  entitled  to  foreclose  the  liens 
of  the  assessments. 

It  is  proper  to  recite  some  of  the  statutory  provisions  re- 
lating to  street  improvements  iji  cities  and  towns. 

It  is  provided  by  §4290  Burns  1894,   §6773  Homer 
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1897,  that  the  cost  of  the  street  improvement  shall  be  esti- 
mated according  to  the  whole  length  of  the  part  of  the  street 
to  be  improved  per  running  foot,  and  the  city  or  the  incor- 
porated town  shall  be  liable  to  the  contractor  for  the  con- 
tract price  of  the  improvement,  and  the  city  or  incorpo- 
rated town  shall  have  a  lien  upon  such  lots  or  parts  of  lots 
from  the  tim^  the  improvement  is  ordered  for  such  costs  of 
improvement,  collectible  as  by  the  statute  provided;  and 
that  the  assessments  with  interest  accruing  thereon  shall  be 
a  lien  upon  the  property  assessed ;  and  "shall  remain  a  lien 
until  fully  paid ;"  and  if  the  city  or  incorporated  town  shall 
fail,  neglect,  or  refuse  promptly  to  enforce  and  collect  such 
assessment  when  due,  the  owner  or  holder  of  any  of  the 
bonds  or  certificates  thereinafter  mentioned  may  foreclose 
such  lien  or  liens,  and  shall  recover,  in  addition  to  the 
amount  of  said  bonds  and  interest  and  all  costs,  a  reasonable 
attorney's  fee. 

In  §4297  Bums  1894,  §6779  Homer  1897,  it  is  provided 
that  it  shall  be  lawful  for  the  city  or  incorporated  town  to 
provide  by  ordinance  for  the  issuance  of  certificates  or  bonds 
to  contractors,  who,  under  contract  with  the  city,  shall  have 
constructed  any  such  improvement,  in  payment  therefor; 
and  that  such  certificates  and  bonds  shall  transfer  to  the 
contractor  and  his  assigns  all  the  right  and  interest  of  the 
city  or  town  to,  in,  and  with  respect  to  every  such  assessment 
and  the  lien  thereby  created  against  the  property  of  such 
owners  assessed  as  shall  avail  themselves  of  the  provisions  of 
the  statute  to  have  their  assessments  paid  in  instalments, 
and  shall  authorize  such  contractor  or  his  assigns  to  receive, 
sue  for,  and  collect,  or  have  collected,  every  such  assessment 
embraced  in  any  such  certificate  or  bond,  by  or  through  any 
of  the  methods  provided  by  law  for  the  collection  of  assess- 
ments for  local  improvements,  including  the  provisions  of 
this  statute.  "And  if  the  city  or  town  shall  fail,  neglect,  or 
refuse  to  pay  said  certificates  or  bonds,  or  promptly  to 
collect  any  such  assessments  when  due,  the  owner  of  any 
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such  certificates  or  bonds  may  proceed  in  his  own  name  to 
collect  such  assessments  and  foreclose  the  lien  thereof  in  any 
court  of  competent  jurisdiction.?  Any  number  of  holders 
of  such  certificates  or  bonds  for  any  single  improvement  may 
join  as  plaintiffs,  and  any  nimiber  of  owners  of  the  prop- 
erty on  which  the  same  are  a  lien  may  be  joined  as  defend- 
ants in  such  suit. 

The  appellants  in  their  suit  to  foreclose  the  lien  of  the 
assessments  rely  aipon  the  above  provision,  that  if  the  city  or 
town  shall  fail,  neglect,  or  refuse  to  pay  the  certificates  or 
bonds,  or  promptly  to  collect  any  assessment  when  due,  such 
a  suit  will  lie. 

It  is  provided  in  §4294  Bums  1894,  §6777  Homer  1897, 
that  when  bojids  have  been  requested  as  therein  indicated, 
the  conmion  council  of  the  city,  or  the  board  of  trustees  of 
the.  town,  shall  cause  the  assessment  and  bonds  to  be  placed 
upon  the  city  or  town  tax  duplicate  and  charged  against  the 
several  lots,  etc.,  ten  per  cent,  for  each  successive  year  for 
ten  years,  adding  to  the  several  amounts  interest  payable 
semiannually;  and  the  first  ten  per  cent,  shall  be  due  and 
payable  when  the  first  tax  falls  due  and  is  payable  after  the 
assessment  is  made;  and  the  assessment,  as  made,  together 
with  the  interest  thereon,  shall  be  a  lien  upon  the  several 
lots,  etc.,  to  the  same  extent  that  taxes  are  a  lien  upon  such 
property,  and  shall  be  collectible  in  the  same  way  that  taxes 
are  collectible,  or  in  such  manner  as  the  common  council 
OP  board  of  trustees,  by  ordinance,  shall  prescribe;  and 
the  law  governing  the  collection  of  taxes  shall  so  far.  as 
applicable  regulate  and  govern  the  collection  of  such  assess- 
ment, and  such  assessment  and  the  proceeds  arising  there- 
from shall  constitute  a  special  fund  for  the  payment  of  the 
costs  of  the  improvement  and  the  bonds  and  certificates 
issued  therefor,  and  for  no  other  purpose. 

And  in  §4294  Bums  1894,  §6777*  Homer  1897,  there  is 
also  a  provision  that  whenever  any  payment  shall  be  made 
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upon  any  of  such  assessments,  it  shall  be  the  duty  of  the 
treasurer,  contractor,  or  owner  of  the  assessments,  bonds 
or  certificates  or  instalments  of  assessments,  receiving  such 
payment,  to  enter  upon  the  proper  record  the  receipt  of  such 
money,  and  such  receipt  shall  be  a  discharge  of  the  lien  of 
such  assessment  to  the  extent  of  such  payment. 

In  construing  any  particular  provision  of  the  statute,  it 
must  be  considered  in  connection  with  aU  other  pertinent 
provisions  of  the  same  enactment,  and  the  language  of  the 
particular  provision  should  be  applied,  if  possible,  so  as  to 
aUow  effect  to  the  apparent  meaning  of  other  particular 
provisions  and  so  as  to  accord  with  the  intention  reasonably 
inferred  from  the  statute  considered  as  a  consistent  whole. 

The  statute  made  it  obligatory  upon  the  appellees  to  pay 
the  instalments  upon  the  tax  duplicate  to  the  treasurer, 
which  they  did.  By  the  express  provision  of  the  statute,  the 
treasurer's  receipt  of  the  money  discharged  the  lien  of  the 
assessment  to  the  extent  of  the  payment. 

Whatever  meaning  may  be  ascribed  properly  to  the  provi- 
sion on  which  the  appellants  rely,  it  can  not  be  allowed  the 
effect  of  authorizing  collection  by  suit  from  the  lot  owner 
who  has  paid  the  accrued  instalments  in  compliance  with 
the  positive  requirements  of  the  statute,  or  as  giving  the 
remedy  of  foreclosure  of  a  lien  which  has  been  discharged 
to  the  extent  to  which  the  claim  thereby  secured  has  matured. 

The  money  received  by  the  treasurer  from  the  appellees 
became  a  part  of  a  special  fund  devoted  exclusively  to  the 
payment  of  the  costs  of  the  street  improvement  and  the  bond 
held  by  the  appellants,  and  to  that  fund  they  must  resort. 

Judgment  affirmed. 
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The  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany V.  Pruitt. 

[No.  8.007,    FUed  June  28,  1900.] 

IfASTEB  AND  Sebvant. — Ratlroods. — Negligence, — Instrudions, — An 
instruction  in  an  action  against  a  railroad  company  for  personal  in- 
juries to  a  brakeman  caused  by  the  alleged  negligence  of  defendant 
in  maintaining  a  defective  hand-hold  on  the  side  of  a  car  which  gave 
way  when  iu  proper  use  by  plaintiff,  wholly  ignoring  plaintiff's 
knowledge  of  the  defect  or  danger,  and  authorizing  a  verdict  for 
plaintiff  even  though  the  plaintiff  had  knowledge  of  the  defect  and 
danger,  or  could  have  had  such  knowledge  by  the  exercise  of 
ordinary  care,  was  erroneous,    p,  8S0. 

Railroads. — Rules  Ooverning  Brakemen.'— Compliance  With  RtUea 
Required. — A  rule  promulgated  by  a  railroad  company  requiring 
that  brakemen  '^examine  and  know  for  themselves  that  hand-holds 
and  other  parts  and  mechanical  appliances  which  they  are  to  use 
are  in  proper  condition ;  and,  if  not,  to  put  them  so,  or  report  them 
to  the  proper  parties,  and  have  them  put  in  order  before  using,"  is 
a  reasonable  rule,  atid  a  brakeman  who  is  furnished  and  b 
acquainted  with  such  rule  has  no  right  to  presume  without  exami- 
nation that  the  railroad  company  has  done  its  duty  in  properly 
maintaining  such  appliances,    pp.  S29,  SSO,  £32, 

Saxe. — Rides  CHyveming  Brakemen. — Instruction. — Burden  of  Proof. 
— Where  a  brakeman  was  required  by  the  rules  of  the  company  to 
examine  and  know  for  himself  that  all  ladders,  hand-holds  and  ap- 
pliances which  he  was  to  use  were  in  proper  condition,  and  if  not 
to  put  them  so,  it  was  erroneous,  in  an  action  by  such  brakeman  for 
personal  injuries  caused  by  the  giving  way  of  a  hand-hold,  to  in- 
struct the  jury  that  unless  it  was  shown  that  the  plaintiff  had  been 
given  sufficient  time  to  make  the  inspection,  and  provided  with 
necessary  tools  therefor,  he  would  not  be  bound  by  the  rule,  since 
by  such  instruction  the  plaintiff  would  be  relieved  of  the  burden 
the  law  places  upon  him  to  show  his  own  want  of  knowledge  of  the 
defects,    pp.  £SS,  £34. 

From  the  Vigo  Superior  Court.     Reversed. 

J.  O.  McNuU,  F.  A.  McNutt  and  D.  Strouse,  for  appel- 
lant. 

J.  0.  Piety  and  0.  M.  Crane,  ioT  appeUee. 
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CoMSTOcK,  J. — Appellee  brought  this  action  against  ap- 
pellant to  recover  damages  for  personal  injuries  alleged  to 
have  been  received  by  him  while  in  appellant's  employ. 
The  complaint  is  in  one  paragraph,  a  demurrer  to  which 
for  want  of  facts  was  overruled,  and  the  cause  put  at  issue 
by  general  denial.  A  trial  by  jury  resulted  in  a  verdict  in 
favor  of  appellee  for  $2,000.  Appellant's  motion  for  a 
new  trial  was  overruled  and  judgment  rendered  for  the 
amount  of  the  verdict. 

The  only  specification  of  the  assignment  of  errors  dis- 
cussed is  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial. 

It  is  alleged,  in  substance,  in  the  complaint,  that  on  the 
3rd  day  of  January,  1896,  defendant  was  the  owner  and 
operator  of  a  line  of  railroad  leading  in  and  through  the 
city  of  Terre  Haute ;  that  plaintiff  was  in  its  employ  as  a 
brakeman,  whose  duty  it  was,  among  other  things,  to  couple 
and  uncouple  cars  and  give  signals  for  the  starting  of  the 
defendant's  trains.  That  on  said  day  plaintiff  was  one  of  a 
crew  of  men  in  charge  of  a  certain  train  of  defendant,  con- 
sisting of  a  number  of  freight  cars  and  locomotive,  which 
train  was  about  to  depart  from  defendant's  yards  about 
Fourteenth  street,  in  the  city  of  Terre  Haute,  for  points 
west;  that  just  before  said  train  departed,  it  was  standing 
across  said  Fourteenth  street ;  at  said  point,  said  train  was 
cut  in  two  portions  in  order  to  permit  travelers  on  and 
along  said  Fourteenth  street  to  cross  defendant's  road  and 
right  of  way;  that  immediately  before  said  train's  depart- 
ure, this  plaintiff,  in  the  discharge  of  his  duties  as  brake- 
man,  coupled  the  said  portions  of  said  train  at  said  point; 
that  immediately  thereafter,  ^t  5  o'clock  a.  m.  on  said  3rd 
day  of  January,  1896,  while  it  was  very  dark,  said  train 
was  started  toward  the  west,  and  that  then  and  there  plain- 
tiff stepped  to  the  rear  right-hand  comer  of  one  of  the  cars 
in  said  train,  and  was  in  the  act  of  getting  on  said  car  and 
on  top  thereof ;  that  on  the  right  side  of  and  near  the  rear 
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end  thereof,  a  few  feet  above  the  bottom  of  said  car,  was  a 
hand-hold  two  feet  in  length  and  extending  lengthwise  of 
said  car,  except  the  rear  end  being  several  inches  higher 
than  the  front  end  thereof;  that  underneath  the  right-hand 
rear  comer  of  said  car  was  a  foot-step ;  that  on  the  rear  end 
of  said  car  and  near  the  right-hand  comer  was  a  ladder 
reaching  to  the  top  of  said  car,  aU  of  which  appliances  were 
placed  on  said  car  for  the  purpose  of  enabling  employes  to 
get  on  and  off  the  said  car  in  the  discharge  of  their  duties, 
and  the  said  ladder  was  so  placed  that  it  was  necessary  to  use 
the  said  hand-hold  and  foot-step  in  mounting  it.  That  plain- 
tiff in  order  to  get  on  said  car  placed  his  foot  on  said  foot- 
step underneath  the  said  corner  of  said  car,  and  with  his 
right  hand  took  hold  of  the  said  hand-hold ;  that  said  hand- 
hold, at  the  end  next  to  the  rear  end  of  said  car,  came  loose, 
causing  the  plaintiff  to  fall  down  between  said  car  and  the 
one  next  following  thereto  on  the  track ;  that  plaintiff's  left 
hand  was  caught  underneath  the  wheels  of  the  last  named 
car,  and  was  mangled,  bruised,  lacerated,  and  crushed; 
that  plaintiff  received  the  injuries  hereinbefore  mentioned 
without  any  fault  on  his  part,  but  wholly  by  the  fault  of  the 
defendant,  in  this,  to  wit:  That  defendant  carelessly  and 
negligently  permitted  the  said  hand-hold  to  become  loose,* 
insecure,  and  unsafe,  all  of  which  was  unknown  by  this 
plaintiff,  and  which  was  known  to  this  defendant  and  could 
have  been  known  by  defendant  by  the  exercise  of  reasonable 
care  and  diligence  and  inspection. 

At  the  time  of  the  accident  appellee  was  forty  years  old , 
had  been  engaged  in  the  business  of  railroading  fourteen 
years,  and  employed  as  brakeman  by  the  defendant  about 
one  year.  The  manner  of  the  accident  was  proved  sub- 
stantially as  alleged. 

Appellee  was  furnished  a  book  containing  rules  for  brake- 
men.  One  of  the  rules,  with  which  appellee  was  acquainted, 
contained  the  following:  "They  must  examine  and  know 
for  themselves  that  the  brake-shafts  and  attachments,  lad- 
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ders,  running-boards,  steps,  hand-holds  and  other  parts  and 
mechanical  appliances  which  they  are  to  use  are  in  proper 
condition ;  and,  if  not,  put  them  so,  or  report  them  to  the 
proper  parties  and  have  them  put  in  order  before  using." 

Counsel  for  appellant  discuss  the  action  of  the  court  in 
giving  to  the  jury  instruction  numbered  two  requested  by 
appellee,  modified  by  the  court,  and  given  as  modified.  This 
is  made  the  seventh  reason  for  a  new  trial.  The  instruction 
is  as  follows:  "The  court  instructs  you  that  defendant 
was  in  duty  bound  to  exercise  reasonable  care  in  furnishing 
plaintiff  reasonably  safe  appliances  and  machinery  with 
which  plaintiff  might  perform  the  work  within  the  scope 
of  his  employment  as  that  of  brakeman;  and  plaintiff, 
under  the  law,  had  a  right  to  presume  that  defendant  had 
performed  its  duty  in  this  respec* ;  and  if  you  should  find 
that  the  defendant  failed  and  neglected  to  perform  such 
duty,  and  you  should  further  find  that  by  reason  of  such 
failure  plaintiff  was  injured,  and  without  any  fault  on  his 
part,  if  you  should  so  find  from  a  preponderance  of  the 
evidence,  then  you  should  find  for  the  plaintiff." 

The  objection  urged  to  this  instruction  is  that  it  omits 
the  essential  fact  that  plaintiff  must  be  ignorant  of  the 
•  defect.  It  is  claimed  that  freedom  from  fault  and  igno- 
rance of  the  defect  are  distinct  elements  in  cases  of  this 
kind.  In  the  recent  case  of  Chicago,  etc.,  B,  Co.  v.  Glover, 
154  Ind.  584,  this  question  is  directly  decided.  In  passing 
upon  the  correctness  of  an  instruction  given  to  the  jury  in 
the  case  last  named,  the  court,  by  Monks,  J.,  said:  "It  was 
alleged  in  the  complaint  that  appellant  had  full  knowledge 
of  the  defects  mentioned  in  said  instruction,  and  that  the 
decedent  had  no  knowledge  thereof.  Under  the  allegations 
of  the  complaint  appellee  was  required  to  prove  not  only 
that  the  decedent  had  no  knowledge  of  said  defects,  but  that 
he  could  not  have  known  them  by  the  exercise  of  ordinary 
care.  Consolidated  Stone  Co.  v.  Summit^  152  Ind.  297, 
and  cases  cited ;  Pennsylvania  Co.  v.  Ehaugh,  152  Ind.  531. 
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It  will  be  observed  that  said  instruction  wholly  ignores  the 
decedent's  knowledge  of  the  defects  mentioned  in  said  in- 
struction, and  directs  a  verdict  in  favor  of  appellee,  even 
though  the  decedent  may  have  had  fuU  knowledge  of  said 
defects  or  dangers,  or  could  have  had  such  knowledge 
by  the  exercise  of  ordinary  care.  If  he  had  knowledge  of 
said  defects  and  dangers,  or  could  have  had  such  knowledge 
by  the  exercise  of  ordinary  x;are,  then  he  assumed  the  risks 
resulting  therefrom,  if  thereafter  he  voluntarily  continued 
in  the  service.  Consolidated  Stone  Co.  v.  Summit,  supra, 
Pennsylvania  Co.  v.  Ehaugh,  supra,  and  cases  cited ;  Cleve- 
land, etc.,  R.  Co.  V.  Parker,  154  Ind.  153 ;  Louisville,  etc.,  R. 
Co.  V.  Kemper^  147  Ind.  561,  and  cases  cited;  Jenney  Elec- 
tric Light,  etc.,  Co.  v.  Murphy,  115  Ind.  566.  See,  also,  Mc- 
Parian  Carriage  Co.  v.  Potter,  153  Ind.  107;  Quinn  v. 
Chicago,  etc.,  R.  Co.,  107  Iowa  710,  77  N.  W.  464;  12  Am. 
&  Eng.  R.  Cas.  (^.  S.)  512.  In  Pennsylvania  Co.  v. 
Ebaugh,  supra,  the  trial  court  gave  the  jury  an  instruction 
which  contained  the  element  of  actual  knowledge  on  the 
part  of  the  injured  employe,  but  omitted  any  reference  to 
his  constructive  knowledge,  and  this  court  said:  *The  ob- 
jection urged  against  instruction  nineteen  is  that  it  lintited 
the  plaintiff's  assumption  of  risk  to  the  defects  in  the  road- 
bed of  which  he  had  actual  knowledge.  It  is  a  rule  of  uni- 
versal acceptance  by  the  courts  of  this  country  that  an 
employe  assumes  all  the  ordinary  dangers  of  his  employ- 
ment which  are  known  to  him,  or  which  by  the  exercise  of 
ordinary  diligence  would  have  been  known  to  him.'  As  the 
said  instruction  twelve  directed  the  jury  in  plain  terms  to 
find  for  the  plaintiff  if  the  facts  therein  stated  were  proved, 
without  regard  to  the  actual  or  constructive  knowledge  of 
decedent,  it  was  clearly  erroneous.''  In  addition  to  the 
authorities  named  in  the  foregoing  opinion,  we  cite :  Ken- 
lucky,  etc.,  Co.  v.  Eastman,  7  Ind.  App.  514  ;Fom  v.  Shotts, 
20  Ind.  App.  220;  New  Kentucky,  etc.,  Co.  v.  Albani,  12 
Ind.  App.  497;  Indianu  Ins.  Co.  v.  Pringhy  21  Ind.  App. 
659 ;  Pennsylvania  Co.  v,  Witte,  15  Ind.  App.  583. 
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In  New  Kentucky,  etc,  Co.  v.  Albani,  supra,  Gavin,  J., 
speaking  for  the  court,  said :  "But  in  suits  by  the  servant 
against  the  master  for  his  negligent  failure  to  furnish  a  safe 
place  or  safe  machinery  or  appliances  for  the  servant's  task, 
the  law  must  now  be  regarded  as  settled  in  Indiana  by  re- 
peated adjudications,  tliat  knowledge  is  an  independent  ele- 
ment of  liability  not  included  in  the  general  averment  of 
negligence  or  want  of  negligence."  Under  the  authorities, 
the  instruction  must  be  held  to  be  erroneous.  Nor  could  this 
error  have  been  corrected  by  other  instructions  given  by  the 
court,  as  claimed  by  counsel  for  appellee.  The  correction  of 
such  an  error  can  only  be  made  by  the  withdrawal  of  the 
erroneous  instruction.  This  was  not  done.  Chicago,  etc.,  R. 
Co,  -v.  Glover,  154  Ind.  584 ;  Pittsburgh,  etc.,  B.  Co.  v. 
Noftsger,  148  Ind.  101 ;  Wenning  v.  Temple,  144  Ind.  189  ; 
Clem  V.  State,  31  Ind.  480 ;  McCole  v.  Loehr,  79  Ind.  430 ; 
Lower  v.  Franks,  115  Ind.  334;  McCrory  v.  Anderson,  103 
Ind.  12;  Uhl  v.  Bingaman,  78  Ind.  3G5.  The  lengthy 
quotation  from  Chicago,  etc.,  B.  Co.  v.  Glover,  supra,  and 
the  additional  authorities  cited,  make  it  unnecessary  to  say 
more  upon  this  objection. 

The  portion  italicized  of  the  following  part  of  this  in- 
struction is  also  objected  to :  "The  court  instructs  you  that 
defendant  was  in  duty  bound  to  exercise  reasonable  care  in 
furnishing  plaintiff  reasonably  safe  appliances  and  ma- 
chinery with  which  plaintiff  might  perform  the  work  within 
the  scope  of  his  employment  as  that  of  brakeman ;  and  plain- 
tiff under  the  law  had  the  right  to  presume  that  defendant 
had  performed  its  duty  in  this  respect,"  etc.  It  is  claimed 
that  the  court  thus  told  the  jury,  in  effect,  that  the  plaintiff 
had  the  right  to  act  upon  the  assumption  that  the  defendant 
had  done  its  duty,  and  that  he  was  therefore  excused  from 
making  any  inspection  for  himself.  Under  the  rule  herein- 
before set  out,  it  was  the  duty  of  appellee  himself  to  examine 
the  hand-holds.  An  employer  may  adopt  reasonable  rules  for 
the  conduct  of  his  business.    When  brought  to  the  knowledge 
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of  the  employe,  they  constitute  an  element  of  the  contract  of 
hiring.  Where  these  rules  are  disregarded  by  an  employe, 
there  can  be  no  recovery  by  the  employe  unless  he  shows  that 
obedience  would  have  augmented  the  danger,  or  that  it 
would  have  been  impracticable.  Pennsylvania  Co.  v.  Whit- 
comb,  111  Ind.  212. 

In  PL  Wayne,  etc.,  R.  Co.  v.  Oruff^  132  Ind.  13,  the 
Supreme  Court  seem  to  hold  that  the  rule  in  question  is  a 
reasonable  one.  While  ordinarily  an  employe  has  the  right 
to  assume  that  his  employer  has  done  his  duty,  as  stated  in 
the  instruction,  in  view  of  the  rule  referred  to,  the  instruc- 
tion was  erroneous  in  excusing  plaintiff  from  its  observ- 
ance. 

The  giving  of  instruction  numbered  one,  requested  by 
appellee  and  given  as  modified  by  the  court,  is  made  the  fifth 
reason  for  a  new  trial.     The  objection  made  to  instruction 
numbered  two,  supra,  viz.,  that  it  did  not  contain  the  state- 
ment of  the  want  of  knowledge  of  the  defect  on  the  part  of 
plaintiff,  applies  to  instruction  numbered  one.     The  same 
authorities  are  applicable  to  both.     The  same  objection  is 
made  to  instruction  numbered  three  given  to  the  jury;  that 
is,  that  no  mention  is  made  that  it  is  necessary  for  plaintiff 
to  show  that  he  did  not  know  of  the  defect. 

The  giving  of  instruction  number  seven  is  made  the  four- 
teenth reason  for  a  new  trial.  It  is  as  follows :  "The  rule 
requiring  brakemen  to  examine  and  know  for  themselves 
that  the  brake-shafts,  and  attachments,  and  ladders,  and 
''^inning-boards,  steps,  hand-holds,  and  other  parts  and  me- 
chanical appliances  which  they  are  to  use,  are  in  proper 
^iidition,  catnnot  reasonably  be  applied  at  all  times  and 
gilder  all  circumstances ;  and  I  instruct  you  that,  unless  it 
18  shown  that  the  plaintiff  was  given  sufiBcient  time  fully 
to  examine  and  know  for  himself  that  the  various  parts  of 
the  train  with  which  he  had  to  work  were  in  safe  and  good 
condition  and  that  he  was  provided  with  such  tools  and 
instruments  necessary  for  making  a  proper  inspection  to 
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inform  himself  as  to  the  condition  of  these  appliances,  he 
would  not  be  bound  by  the  rule,"  Objection  is  made  to  the 
part  of  the  instruction  which  states,  "unless  it  is  shown 
that  the  plaintiff  was  given  suflScient  time  fully  to  examine 
and  know  for  himself  that  the  various  parts  of  the  train 
with  which  he  had  to  work  were  in  safe  and  good  condition," 
etc.  The  objection  is  based  upon  the  proposition  that  the 
burden  was  upon  the  plaintiff  to  show  that  he  had  neither 
actual  nor  imputed  knowledge  of  the  defective  hand-hold ; 
that  this  burden  was  never  shifted.  This  position  is  well 
founded.  The  burden  of  a  particular  issue  never  shifts. 
Fay  V.  Burditt,  81  Ind.  433 ;  Carver  v.  Carver,  97  Ind.  497 ; 
Holt  Ice  Co.  V.  Arthur  Jordan  Co.,  post,  314. 

It  is  claimed,  and  we  think  fairly,  that  the  manifest 
inference  to  be  drawn  from  the  expression  "unless  it  is 
shown,"  etc.,  is  that  sufficient  time  should  be  shown  by  the 
defendant.  Counsel  for  appellee,  conceding  for  the  sake  of 
the  argument  that  by  this  instruction  the  burden  of  proof 
was  wrongfully  put  upon  the  defendant,  claim  that  it  was 
harmless,  for  the  reason  that  the  evidence  conclusively  shows 
that  the  plaintiff  did  not  have  sufficient  time  to  make  the 
inspection.  Counsel  for  appellant  claim  that  the  evidence 
shows  that  appellee  made  no  pretense  of  complying  with 
the  rule  requiring  him  to  make  personal  inspection.  The 
evidence  is  of  such  a  character  that  the  question  of  the 
knowledge,  actual  or  constructive,  of  the  appellee  of  the  de- 
fective hand-hold  and  his  observance  of  the  rule  in  question, 
should  have  been  submitted  to  the  jury  upon  instructions 
free  from  uncertainty  as  to  the  burden  of  proof. 

As  before  stated,  it  is  claimed  in  this  case,  as  it  was 
claimed  in  Chicago,  etc.,  R.  Co.  v.  Clover,  154  Ind.  584, 
that  the  error,  if  any,  in  the  instructions  discussed  was 
cured  by  others  given  correctly  stating  the  law.  This  argu- 
ment is  met  in  the  case  last  named  and  the  authorities 
therein  cited.  The  insufficiency  of  the  evidence  to  sustain 
the  verdict  is  discussed  earnestly  and  at  length.     The  con- 
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elusion  already  reached  renders  it  unnecessary  to  determine 
this  question. 

Judgment  reversed,  with  instruction  to  sustain  appel- 
lant's motion  for  a  new  trial 


Fruits  v.  Pearson. 

[No.  3,093.    Filed  April  19,  1900.     Rehearing  denied  June  28,  1900.] 

Vendor  and  Pubchaseb. — Contracts. — Rescission,— Recovery  of  Pur- 
chcLse  Money, — An  action  can  be  maintained  by  a  vendee  to  recover 
payments  made  by  him  on  a  contract  of  purchase,  where  it  is 
shown  tliat  there  was  a  rescission  of  the  contract  by  the  mutual  con- 
sent of  the  parties. 

From  the  Fountain  Circuit  Court.     Reversed. 

G.  W.  Paul  and  /.  B.  Martin,  for  appellant. 
0.  P.  Lewis  and  J,  A,  Lindley,  for  appellee. 

CoMSTocK,  J. — The  complaint  in  this  cause  avers,  in 
substance,  that  on  the  29th  day  of  September,  1897,  the 
defendant,  appellee  here,  was  the  owner  and  in  possession 
of  a  livery  stock,  and  that  the  plaintiff  was  the  owner  of  two 
lots  in  the  town  of  Veedersburgh,  Indiana,  on  which  there 
was  a  mortgage  amounting  to  $400 ;  and  that  on  said  day 
the  plaintiff  and  the  defendant  entered  into  an  oral  agree- 
ment for  the  sale  and  purchase  of  said  stock,  to  wit :  The 
said  Fruits  agreed  to  convey  said  real  estate  to  Pearson 
clear  of  encumbrances,  except  the  said  mortgage,  the  amount 
of  which  he  agreed  to  reduce  to  $296,  and  pay  to  said 
Pearson  the  sum  of  $250  in  money.  In  consideration 
thereof,  Pearson  agreed  to  sell  to  said  Fruits  said  livery 
stock  and  deliver  to  him  the  immediate  possession  of  the 
same,  but  he  would  retain  the  title  thereof  until  the  said 
mortgage  was  reduced  to  the  sum  of  $296,  upon  which  event 
the  title  was  to  vest  in  the  plaintiff ;  said  Pearson  agreed  to 
give  the  plaintiff  two  months  from  September  29,  1897,  in 
which  to  perform  said  stipulation;  at  the  end  of  the  two 
months^  plaintiff  failed  to  perform  said  stipulation,  except 
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the  payment  of  $20,  and  he  requested  and  was  granted  an 
extension  of  ten  days  in  which  to.  perform  the  same ;  that 
on  the  said  29th  day  of  September,  plaintiff  executed  to  the 
defendant  a  deed  conveying  said  lots  and  put  defendant  in 
possession  of  the  same.  The  rental  value  of  said  lots  was 
and  is  #$8  per  month,  and  the  defendant  has  collected  and 
received  the  rents  since  said  date,  amounting  to  near  $130. 
Plaintiff  paid  the  defendant  in  cash  and  in  notes,  on  which 
plaintiff  received  the  money  afterwards,  the  said  $250 
within  the  sixty  days;  which  said  money  and  notes  were 
delivered  by  the  plaintiff  to  the  defendant  as  part  of  the  pur- 
chase money  of  said  livery  stock  in  addition  to  the  convey- 
ance of  said  two  lots  in  Veedersburgh,  which  lots  were  rated 
and  taken  by  defendant  on  the  purchase  price  of  said  stock 
and  $250  subject  to  said  $296  of  mortgaged  indebtedness, 
a  total  of  $500  thus  paid  by  plaintiff  to  defendant  for  said 
livery  stock.  That  defendant  retains  all  of  said  money  and 
said  lots ;  that,  upon  the  expiration  of  the  time  within  which 
plaintiff  was  to  make  said  payment,  the  plaintiff  failed  to 
reduce  said  mortgage  to  $296  as  agreed,  and  thereupon  the 
defendant,  with  the  consent  of  the  plaintiff,  under  said 
agreement  took  possession  of  all  said  livery  stock  as  his  own, 
and  has  sold  part  or  all  of  the  same,  and  treated  said  prop- 
erty as  his  own,  and  has  had  the  use  of  said  livery  stock 
since  about  the  1st  of  December,  1897 ;  that  said  contract  of 
sale  was  wholly  rescinded  and  abrogated  by  mutual  consent 
and  acts  of  the  plaintiff  and  defendant ;  that  the  value  of  the 
use  of  said  livery  stock  while  in  the  possession  of  plaintiff 
was  $30  per  month ;  that  the  amount  due  on  said  mortgage, 
in  excess  of  said  $250,  at  the  time  defendant  took  possession 
of  the  livery  stock  was  $92.10,  and,  deducting  said  amount 
from  said  $250,  the  contract  price  of  said  lots,  leaves  a  bal- 
ance of  $157  on  the  purchase  price  of  said  lots,  and  deduct- 
ing from  the  $250  cash  and  notes  aforesaid  $70  for  the  use 
of  said  livery  stock  while  in  the  possession  of  the  plain- 
tiff, there  remains  of  said  $250  the  sum  of  $185  of  said 
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money  in  the  hands  of  the  defendant.     Wherefore  he  de- 
mands judgment,  etc. 

The  court  sustained  a  demurrer  for  want  of  sufiScient 
facts,  and  the  plaintiff  refusing  to  plead  further,  judgment 
was  rendered  in  favor  of  the  appellee  for  costs.  This  ruling 
of  the  court  is  the  only  error  assigned. 

The  purpose  of  the  complaint  is  to  recover  the  payment 
or  payments  made  in  the  part  performance  of  the  contract. 
Appellee  insists  that  upon  the  failure  of  the  vendee  to  per- 
form the  conditions  of  the  contract,  all  instalments  paid 
were  forfeited,  and  can  not  be  recovered.  This  view  was 
manifestly  adopted  by  the  trial  court. 

From  Beach  on  the  Modern  Law  of  Contracts,  counsel 
quote  the  following  part  of  section  139 :  "In  the  absence  of 
a  statute  provision  to  the  contrary,  a  buyer  loses  absolutely 
all  instalments  paid  when  the  sale  is  rescinded  on  account 
of  his  default.^'  And  cites  numerous  decisions  in  support  of 
the  proposition  for  which  they  contend.  To  this  general 
statement  of  the  law  we  take  no  exception.  It  is  not,  how- ' 
ever,  applicable  to  facts  stated  in  the  complaint. 

In  Hansbrough  y.  Peclc,  5  Wall.  497,  18  L.  ed.  520, 
the  court  say :  "Xo  rule  in  respect  to  the  contract  is  better 
settled  than  this :  That  the  party  who  has  advanced  money, 
or  done  an  act  in  part  performance  of  the  agreement,  and 
then  stops  short  and  refuses  to  proceed  to  its  ultimate 
conclusion,  the  other  party  being  ready  and  willing  to  pro- 
ceed and  fulfil  all  his  stipulations  according  to  the  contract, 
will  not  be  permitted  to  recover  back  what  has  thus  been  ad- 
vanced or  done.''  Quoting  the  foregoing  extract  from  the 
ease  named,  our  Supreme  Court,  in  Dantzeiser  v.  Cooh,  40 
Tnd.  65,  at  p.  69,  say:  "This  is  little  more  than  a  statement 
that  one  party  can  not  alone  rescind  the  contract  without  the 
fault  of  the  other  party  or  his  concurrence  in  the  rescission, 
and  recover  back  what  he  has  paid  upon  it ;  and  we  concur 
in  the  doctrine.  But  in  the  case  before  us,  though  the  de- 
fendant at  one  time  may  have  been  ready  to  proceed  and 


238         APPELLATE  COUET  OF  INDIANA, 


Fruits  V.  Pearson. 


fulfil  the  contract  on  his  part,  yet  he  afterward  disabled 
himself  to  do  so  by  conveying  the  property  to  another.  He 
by  his  conduct  consented  to  a  rescission  of  the  contract.  The 
rescission  leaves  the  parties  as  if  the  contract  had  nev^r 
existed." 

The  complaint  before  us  avers  that  the  possession  of  the 
property  contracted  to  be  sold  was  retaken  by  appellee,  and 
that  the  contract  was  by  the  acts  of  the  parties  and  by  their 
mutual  consent  abrogated  and  rescinded. 

In  Gilbreth  v.  Grewell,  13  Ind.  484,  74  Am.  Dec.  266, 
the  contract  for  the  sale  of  land  provided  that  if  default 
should  be  made  in  fulfilling  any  part  of  the  contract  on  the 
part  of  the  purchaser,  the  seller  might  regard  the  contract 
as  forfeited  and  resell  the  land.  In  the  course  of  the 
opinion  the  court  said :  "It  is  thoroughly  settled  in  Indiana 
that,  where  one  party  to  an  entire  special  contract  has  not 
complied  with  its  terms,  but,  professing  to  act  under  it,  has 
done  for,  or  delivered  to,  the  other  party  something  of  value 
to  him,  which  he  has  accepted,  the  party  who  has  been  thus 
benefited  by  the  labor  or  property  of  another,  shall  be  re- 
sponsible on  an  implied  promise  arising  from  the  circum- 
stances, to  the  extent  of  the  value  received  by  him." 

Oillet  V.  Maynard,  5  Johns.  86,  was  an  action  for  money 
had  and  received,  to  recover  back  money  paid  in  a  parol 
contract  for  the  purchase  of  land,  which  contract  had  never 
been  fully  executed.  The  court  said :  "If  the  contract  be 
considered  as  rescinded,  no  doubt  can  be  entertained  but  that 
the  plaintiff  is  entitled  to  recover  back  the  money  paid  by  the 
intestate." 

Gwynne  v.  Ramsey,  92  Ind.  414,  was  a  suit  to  recover 
certain  moneys  which  appellee  alleged  he  had  paid  appel- 
lant upon  a  contract  for  the  purchase  of  certain  real  estate, 
which  contract  he  claimed  had  been  rescinded.  We  quoto 
from  the  opinion :  "Doubtless,  it  is  true  as  a  general  propo- 
sition, that  a  contract  can  only  be  rescinded  by  the  common 
consent  of  all  the  parties  thereto.     *     *     *     We  kno^v^ 
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of  no  reason  why  the  mutual  consent  of  the  parties  to  the 
rescission  of  the  contract  may  not  be  shown  by  their  acts, 
as  conclusively  and  satisfactorily  as  by  evidence  tending  to 
prove  an  express  rescission.  When  the  rescission  is  shown, 
*  *  *  an  action  will  lie  to  recover  whatever  may  have 
been  paid  or  delivered,  or  the  value  thereof  on  account  of 
such  rescinded  contract,*'  citing  Dantzeiser  v.  Cook,  40  Ind. 
65.    See,  also,  Harris  v.  Bradley,  9  Ind.  166. 

The  foregoing  decisions  are  based  upon  the  proposition 
that  it  is  inequitable  to  permit  the  vendor  of  property  to 
retain  the  property  and  the  purchase  money  after  the  con- 
tract of  sale  has  been  rescinded. 

The  averments  of  the  complaint  before  us  show  a  rescis- 
sion of  the  contract  in  suit  by  the  mutual  consent  of  the 
parties  thereto.     It  therefore  states  a  cause  of  action. 

Judgment  reversed,  with  instruction  to  overrule  the  de- 
murrer to  the  complaint. 


The  Lake  Erie  and  Western  Railroad  Company  v. 

HOFP. 
[No.  8,849.    Filed  April  8, 1900.    Rehearing  denied  June  28, 1900.  ] 

CoNTRAOTS. —  Mistake. —  Notice. —  Pleading. —  An  action  by  a  land- 
owner against  a  railroad  company  for  damages  on  account  of  the 
alleged  dosing  of  a  passageway  under  defendant's  tracks  cannot  be 
maintained,  where^the  complaint  was  based  upon  a  written  con- 
tract or  deed  executed  by  plaintiff's  remote  grantor  to  defendant's 
remote  grantor  and  it  is  disclosed  by  the  deed  that  the  part  of  the 
land  upon  which  the  underground  passageway  was  located  was 
omitted  from  the  deed,  since  the  deed  was  not  notice  to  defendant 
of  its  liability  to  maintain  such  crossing  at  any  place  other  than 
upon  the  land  described,  and  an  allegation  that  the  parties  to  the 
deed  by  mutual  mistake  omitted  to  describe  the  tract  upon  which 
the  passageway  was  located  has  no  force  unless  such  mistake  was 
brought  to  the  notice  of  defendant,    pp.  S40-S42. 

Advebsb  Possession. — Passageway  Under  Railroad. — Pleading. — A 
complaint  by  a  landowner  against  a  railroad  company  for  damages 
on  accoimt  of  the  action  of  defendant  in  closing  up  a  passageway 
under  its  tracks  to  plaintiff's  damage  is  sufficient  against  a  de- 
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murrer,  where  it  in  alleged  that  plaintiff  was  the  owner  of  the  land 
with  uninterrupted  adverse  use,  under  claim  of  right,  with  notice 
to  defendant  of  the  passageway  for  more  than  twenty -one  years. 
pp,  fS4S,  g43. 
HARMT.K8R  ERROR. —OverruZtitg  Demurrer  to  Bad  Paragraph  of  Com- 
plaint.— Where  the  special  finding  shows  that  sufficient  facts  were 
found  therein  upon  which  to  render  judgment  under  the  averments 
of  a  good  paragraph  of  complaint,  the  judgment  will  not  be  reversed 
because  of  the  action  of  the  court  in  overruling  a  demurrer  to  a 
bad  paragraph,    p.  S^S, 

From  the  Cass  Circuit  Court.     Affirmed. 

J.  B.  Cockrum,  R.  J.  Loveland,  H.  P,  Loveland,  8.  T. 
McConnell  and  A.  0.  Jenkines,  for  appellant. 

J.  C.  Nelson,  Q.  A.  Myers,  E.  T.  Reasoner,  J.  W.  O'Hara, 
W.  C.  Bailey  and  C.  A.  Cole,  for  appellee. 

Henley,  J. — This  cause  was  transferred  to  this  court 
by  the  Supreme  Court  in  which  court  it  was  filed  on  the  Ist 
day  of  September,  1898.  Appellee  was  the  plaintiff  below 
and  commenced  this  action  to  recover  damages  on  account 
of  the  alleged  wrongful  closing  of  his  passageway  under 
appellant's  track.  The  complaint  is  in  three  paragraphs. 
In  the  first  paragraph  of  complaint  it  is  averred  that  appel- 
lee is  the  owner  and  in  possession  of  the  following  described 
real  estate  in  Miami  county,  in  the  State  of  Indiana,  viz. : 
Fractional  section  number  twenty-two,  being  lots  numbered 
one  and  two  south  of  Eel  river  in  said  section  twenty-two  in 
township  twenty-eight  north  of  range  four  east,  containing 
eighty-four  and  eighty-five  one-hundredths  acres;  also  "a 
strip  containing  five  acres  of  equal  width  across  the  north 
end  of  the  northwest  quarter  of  section  number  twenty- 
seven  of  the  same  township  and  range."  Said  two  tracts  lie 
contiguous  and  constitute  a  single  farm.  On  the  12th  day  of 
August,  1868,  one  Isaac  Fisher,  who  then  owned  said  land, 
granted  by  deed  to  the  Chicago,  Cincinnati  &  Louisville 
Eailroad  Company  a  right  of  way  through  a  portion  of  said 
land,  a  copy  of  which  deed  is  filed  with  and  made  a  part  of 
the  complaint ;  and  said  deed  was  duly  recorded  in  the  deed 


MAY  TERM,  1900— Vol.  25.  241 

Lake  Erie,  etc.,  R.  Co.  v.  Hoff. 

I 

records  of  the  said  county.  That  it  was  the  intention  of  the 
parties  to  said  deed  that  it  should  convey  a  right  of  way 
through  all  of  the  real  estate  hereinbefore  described,  but  the 
said,  deed  by  the  mutual  mistake  and  inadvertence  of  both 
parties  thereto  was  so  drawn  as  to  describe  but  a  portion  of 
said  real  estate.  That  by  said  deed  the  grantee  as  a  part 
consideration  for  the  grant  therein  contained  agreed  to  con- 
struct and  maintain  an  underground  crossing  suflBcient  for 
the  free  passage  of  teams,  loaded  wagons,  live  stock,  etc., 
under  appellant's  road,  which  was  about  to  be  constructed  on 
said  right  of  way.  That  in  pursuance  of  said  agreement  the 
grantee  in  said  deed  did  establish  on  the  five  acre  tract  of 
land  last  described  a  crossing  of  the  kind  agreed  upon  in  the 
contract,  and  for  many  years  maintained  said  crossing  in 
compliance  with  said  contract.  That  appellant,  a  foreign 
corporation,  became  the  successor  of  said  Chicago,  Cincin- 
nati &  Louisville  Railroad  Company  by  mesne  conveyances 
and  the  owner  of  the  said  right  of  way  conveyed  by  the  deed 
aforel^aid.  That  in  October,  1895,  said  appellant  without 
right  and  without  the  consent  of  appellee  destroyed  and  ob- 
structed said  underground  passage  so  that  it  is  insufficient 
for  the  purposes  for  which  it  was  used  and  intended,  by 
reason  of  which  appellee's  land  has  been  damaged  in  the 
sum  of  $1,500,  etc.  There  is  no  material  difference  be- 
tween the  first  and  second  paragraphs  of  complaint. 

In  the  third  paragraph  of  complaint  the  ownership  of  all 
the  land  described  in  th%  first  paragraph  of  complaint,  and 
the  uninterrupted  adverse  use,  under  claim  of  right,  with 
notice  to  the  appellant  of  this  passageway  for  more  than 
twenty-one  years  are  alleged.  That  appellee's  passage  so 
acquired  has  been  filled  up  and  obstructed  so  that  it  is  ren- 
dered of  no  use  to  him,  and  that  his  land  has  been  damaged 
and  he  has  been  put  to  great  trouble  and  expense  in  re- 
arranging his  fences,  etc. 

A  demurrer  to  each  paragraph  of  complaint  was  over- 
ruled.   This  ruling  is  the  first  alleged  error  of  the  lower 
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court  presented  to  us  for  decision.  Both  the  first  and  sec- 
ond paragraphs  of  complaint  count  upon  a  written  contract 
or  deed  executed  by  appellee's  remote  grantor  to  appellant's 
remote  grantor.  This  deed  being  of  record  was  notice  of  its 
contents  to  all  holding  thereunder.  As  is  disclosed  by  both 
paragraphs  of  complaint  under  consideration,  and  by  the 
deed  filed  as  an  exhibit,  a  part  of  appellee's  land,  being  the 
part  upon  which  his  underground  passageway  was  located^ 
was  omitted  from  the  deed.  The  deed  was  not  notice  to 
appellant  of  its  liability  to  maintain  such  a  crossing  at  any 
place  other  than  upon  the  land  described  therein.  The 
allegation  that  the  parties  to  the  deed  by  mutual  mistake 
omitted  to  describe  the  five-acre  tract  upon  which  the  pass- 
ageway was  locatr'^l  has  no  force  unless  such  mistake  was 
brought  to  the  notice  of  appellant.  Under  the  allegations  of 
appellee's  first  and  second  paragraphs  of  complaint,  the 
rights  of  the  parties  to  this  action  must  be  measured  by  the 
deed  as  it  stands,  and  there  could  be  no  liability  on  the  part 
of  appellant  for  the  damages  claimed  growing  out  of  the 
change  or  obstruction  of  the  passageway  as  described  and 
located  in  said  pleadings.  The  third  paragraph  is  un- 
doubtedly good  as  against  any  objection  counsel  have 
pointed  out. 

It  is  contended  by  counsel  for  appellee  that  errors  in 
overruling  demurrers  to  pleadings,  when  there  is  a  special 
verdict  or  special  findings  of  fact,  are  not  material,  and 
numerous  cases  are  cited  from  bottf  courts  of  appeal  in  this 
State  to  sustain  this  statement.  Nearly  all  the  casei^  cited 
justify  counsel's  statement,  but  the  Supreme  Court  have, 
we  think,  with  good  reason,  established  a  different  rule  of 
la\^.  The  recent  cases  in  that  court  have  been  to  the  effect 
that  if  an  averment  essential  to  the  sufficiency  of  a  pleading 
IS  omitted  therefrom,  and  the  special  finding  finds  said 
omitted  averment,  which,  if  it  had  been  contained  in  the 
pleading  would  have  rendered  the  same  sufficient,  this  will 
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not  cure  the  error  of  the  court  in  overruling  a  demurrer  to 
such  pleading,  for  the  reason  that  such  a  finding  is  outside 
the  issues,  arid  such  facts  must  be  disregarded  by  this  court. 
A  special  finding,  special  verdict,  or  answers  to  interroga- 
tories may  show  that  the  errors  of  the  trial  court  in  its 
rulings  upon  demurrers  were  harmless,  but  they  can  in  no 
case  supply  essential  averments  omitted  from  a  pleading. 
Bird  V.  St.  John's  Episcopal  Church,  164  Ind.  138 ;  Cleve- 
land, etc.,  R.  Co.  V.  Parker,  154  Ind.  153 ;  Western,  Assur- 
ance Co.  V.  Koontz,  17  Ind.  App.  54. 

In  Pittsburgh,  etc.,  R.  Co.  v.  Moore,  152  Ind.  845,  44  L. 
R.  A.  638,  it  is  said:  "When  a  pleading  is  tested  by  de- 
murrer, it  must  stand  or  fall  by  its  own  averments.  It  can 
find  neither  weakness  nor  strength  from  other  parts  of  the 
record."  We  must  then  regard  the  cases  cited  by  appellee  to 
sustain  his  contention  that  errors  in  overruling  demurrers 
to  pleadings  when  there  is  a  special  verdict  or  special  find- 
ings of  fact  are  not  material,  as  modified,  in  this  particidar, 
to  conform  with  the  rule  expressed  in  the  later  decisions 
herein  cited. 

The  lower  court  erred  in  overruling  the  demurrers  ad- 
dressed to  the  first  and  second  paragraphs  of  complaint. 

An  examination  of  the  special  findings  shows  that  suffi- 
cient facts  were  found  therein  upon  which  to  render  judg- 
ment under  the  averments  of  the  third  paragraph  of  com- 
plaint. It  thus  appears  affirmatively  from  the  record  that 
Ae  judgment  was  founded  upon  a  good  paragraph  of  com- 
plaint, and  will  not  be  disturbed.  The  other  questions  pre- 
sented by  the  record  are  without  merit,  and  a  discussion  of 
them  would  serve  no  useful  purpose.  We  find  no  reversible 
error.    Judgment  affirmed. 


I 
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The  State,  ex  bel.  Hanna  et  al.,  v.  Httcheks  bt  al. 

[No.  8,024.    FUed  June  29,  1900.] 

Constable.  —  Compensation. — Ekepenaes  in  Caring  for  Property 
Seized,— A  constable  is  entitled  to  be  reimbursed  for  necessary  and 
reasonable  expenditures  made  by  him  in  good  faith  in  caring  for 
and  preserving  property  seized  under  a  valid  process,    p.  ;9^7. 

Same. — Compensation.— Expenses  of  Sale. — ^The  duty  of  selling  goods 
levied  on  by  a  constable  devolves  upon  that  officer,  for  which  serv-* 
iq^  he  receives  as  compensation  the  statutory  commission.  He  is 
not  authorized  to  tax  and  collect,  as  part  of  his  costs,  the  sums  paid 
to  an  auctioneer  and  clerk  employed  by  him  to  assist  in  the  sala 
pp.  ^48,  £49. 

Same.-— FaiZure  to  Itemize  Costs.— ThQ  failure  of  a  constable  to  itemize 
in  his  return  of  writ  the  services  for  which  he  charged  will  not,  in 
an  action  by  a  judgment  creditor  to  compel  such  officer  to  turn 
over  money  unlawfully  retained  as  costs,  defeat  the  constable's 
right  to  statutory  fees  to  which  it  clearly  appears  from  the  evi- 
dence he  is  entitled,    p.  £49. 

From  the  Cass  Circuit  Court     Reversed. 

F.  Swigart,  J.  C.  Nelson  and  Q.  A.  Myers,  for  appel- 
lants. 
D.  B,  McConnell  and  E.  B.  McConnell,  for  appellees. 

Comstock,  J. — This  action  was  prosecuted  against  the 
appellees  George  W.  Hitchens,  constable,  and  John  Mitchell 
and  Andrew  Ray,  his  bondsmen,  to  recover  money  collected 
by  Hitchens  as  principal  and  retained  from  appellants. 
Nine  creditors  of  appellants  (relators)  obtained  judgment 
before  a  justice  of  the  peace  against  them,  and  caused  execu- 
tions to  issue  to  appellee  Hitchens  as  constable.  He  levied 
the  executions  upon  the  store  of  the  relators  in  the  city  of 
Logansport,  Indiana,  and  sold  a  portion  of  the  goods  to  sat- 
isfy the  same.  The  relators  claim  that  the  total  amount  due 
on  the  judgments,  interest,  fees,  costs,  and  accrued  costs,  at 
the  time  they  were  paid,  was  $821.Y2 ;  that  the  constable 
charged  and  retained  the  sum  of  $1,033.77,  being  $203.14 
more  than  he  was  authorized  by  the  statute  of  !bidiana  to 
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charge  and  retain.  The  cause  was  put  at  issue,  tried  by  the 
court,  and  judgment  rendered  for  costs  in  favor  of  appellees. 

The  action  of  the  court  in  overruling  appellants'  motion 
for  a  new  trial  is  the  only  error  assigned.  There  are  four 
reasons  assigned  in  the  motion  for  a  new  trial.  The  first  is : 
"The  finding  of  the  court  is  not  sustained  by.  'sufficient  evi- 
dence.'' The  second :  "The  finding  of  the  court  is  contrary 
to  law."  The  record  discloses  no  ruling  nor  exception 
thereto  upon  which  to  base  the  third  and  fourth  reasons  for 
a  new  trial.  It  remains  only,  therefore,  to  consider  the  first 
and  second  reasons  for  a  new  trial. 

The  following  is  the  return  made  to  the  writ  by  appellee 
Hitchens :  "I  received  this  writ  on  the  1st  day  of  June,  at 
1:30,  1897,  and  on  the  23rd  day  of  September,  by  virtue 
thereof,  and  also  of  eight  other  writs  against  the  same  de- 
fendants in  my  hands  from  the  dockets  of  David  Laing  and 
Geo.  W.  Fender  and  J.  H.  Walters,  justices  of  the  peace  of 
Cass  county,  Indiana,  I  levied  all  of  said  writs  upon  a  cer- 
tain stock  of  notions,  pictures,  frames,  and  toys,  etc.,  be- 
longing to  the  defendants,  situated  in  a  storeroom  at  421 
Market  street,  Logansport,  Indiana,  and  I  proceeded  to  have 
the  stock  appraised  according  to  law,  which  was  done  by 
Frank  M.  Polk  and  Jas.  A.  Day,  and  thereafter,  to  wit,  on 
the  4th  day  of  October,  I  advertised  the  said  goods  for  sale 
as  required  by  law,  and  when  the  time  of  the  sale  arrived, 
the  said  stock  having  come  into  litigation  by  claimants 
against  the  property,  to  wit,  a  suit  by  William  Douglass  in 
the  Cass  Circuit  Court,  I  suspended  said  sale  until  the 
issue  of  that  case  was  determined,  and  after  the  same  had 
been  determined  I  again  advertised  said  stock  for  sale  ac- 
cording to  law,  by  posting  three  written  and  printed  notices 
in  the  city  of  Logansport  at  public  places  therein,  and  one 
on  the  door  of  the  building  in  which  said  goods  were  con- 
tained, and  at  the  time  appointed  for  the  sale  I  proceeded 
to  sell  said  stock  of  goods  under  said  writs  at  public  auction 
and  outcry,  beginning  on  the  6th  day  of  November  and  con- 
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tinuing  the  same  from  day  to  day  as  required  by  law  until 
the  2nd  day  of  December,  when,  having  realized  the  sum  of 
$1,042.10  upon  the  sale  under  said  writs,  I  suspended  the 
sale,  leaving  a  portion  of  the  goods  levied  upon  still  unsold, 
and  having  sold  sufficient  of  the  stock  to  satisfy  said  writs 
against  said  defendants  in  my  hands  and  out  of  the  pro- 
ceeds thereof  I  paid  the  judgments  of  $118.20  in  favor  of 
Gustave  Burgman,  which  with  interest,  costs,  and  accruing 
costs  amounts  to  $167.15;  and  also  another  judgment  in 
favor  of  Gustave  Burgman  of  $117.35,.  which  with  interest, 
costs,  and  accruing  costs  amounts  to  $166.84;  and  also 
another  judgment  in  favor  of  Gustave  Burgman  of  $117.91, 
which  with  interest,  costs,  and  accruing  costs  amounts  to 
$166.60;  and  also  another  judgment  in  favor  of  Gustave 
Burgman  of  $119,  which  with  interest,  costs,  and  accruing 
costs  amounts  to  $167.21;  and  also  another  judgment  in 
favor  of  the  National  Jewelry  Company  of  $35.46, 
which  with  interest,  costs,  and  accruing  costs  amounts  to 
$59.54;  and  also  another  judgment  in  favor  of  James  E. 
Patton  &  Company  of  $22.66,  which  with  interests,  costs, 
and  accruing  costs  amounts  to  $46.08;  and  also  another 
judgment  in  favor  of  Daniel  P.  Bhoads,  $13.33,  which  with 
interests,  costs,  and  accruing  costs  amounts  to  $37.35 ;  and 
also  another  judgment  in  favor  of  Wilson,  Himiphrey  & 
Company,  of  $92.29,  which  with  interest,  costs,  and  accru- 
ing costs  amounts  to  $114.88 ;  and  also  another  judgment 
in  favor  of  the  Toledo  Manufacturing  Company  for  $85.88, 
which  with  interest,  costs,  and  accruing  costs  amounts  to 
$108.94, — ^making  in  all  the  sum  of  $1,033.79;  and  I  have 
paid  the  rent  and  storage  room  for  said  goods  so  levied  upon 
for  the  period  of  seventy  days,  amounting  to  $70,  and  also 
the  appraisers ;  and  the  stock  of  goods  being  situated  in  an 
eligible  room  in  a  good  locality  to  realize  the  largest  possible 
price,  and  it  being  necessary  to  the  economical  and  safe 
management  of  the  sale  to  employ  an  auctioneer,  and  it 
being  necessary  for  the  purpose  to  employ  a  clerk,  I  have 
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paid  the  services  of  both  as  part  of  the  costs  herein,  and  I 
herewith  return  this  writ  satisfied  in  full,  and  I  further 
certify  that  the  surplus  of  goods  levied  upon  under  this  writ 
and  the  proceeds  thereon  are  held  at  this  time  under  other 
writs  against  the  defendant  Charles  M.  Hanna.  Geo.  W. 
Hitchens,  Constable." 

It  appears  from  the  record  that  appellee  Hitchens  re- 
tained from  the  proceeds  of  the  sale  of  which  he  made  return, 
in  addition  to  t^e  fees  provided  by  statute,  the  amount 
expended  by  him  for  rent  of  storeroom,  the  amounts  paid  the 
auctioneer,  clerk,  and  watchman,  the  amount  paid  for  lock 
for  door  of  the  store,  and  the  cost  of  lighting  the  room  by 
night. 

The  proposition  that  an  o£Scer  can  retain  for  his  services 
only  such  fees  as  are  allowed  by  law  requires  the  citation 
of  no  authorities.  The  principal  question  presented  by  this 
appeal  is  whether  he  is  entitled  to  the  amounts  thus  re- 
tained or  is  limited  to  the  fees  fixed  by  statute.  The  act 
providing  for  fees  for  constables  went  into  force  March  8, 
1897.  Acts  1897,  pp.  217,  218.  This  fee  bill  is  intended 
to  provide  compensation  for  personal  services  which  the 
law  imposes  upon  him.  While  the  decisions  are  not  in  har- 
mony, from  the  weight  of  authorities,  we  think  the  proposi- 
tion may  be  deduced  that  a  constable  is  entitled  to  be  reim- 
bursed for  necessary  and  reasonable  expenditures  made  by 
him  in  good  faith  in  taking  care  of  and  preserving  property 
seized  under  valid  process. 

It  was  said  in  Cramer  v.  Appenstein,  16  Col.  495,  27 
Pac.  713,  by  the  supreme  court  of  Colorado,  that  "the  ordi- 
nary fees  allowed  by  statute  evidently  were  not  intended  to 
cover  all  extraordinary  disbursements  which  the  sheriff  may 
be  compelled  to  make  in  the  faithful  discharge  of  such 
duties."  The  constable^s  return,  which  we  have  set  out, 
shows  the  date  of  the  levy,  of  the  expenditures,  the  appraise- 
ment of  the  stock,  the  advertisement  of  the  sale,  the  suspen- 
sion of  the  sale  because  of  litigation  involving  the  title  of 
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the  property,  the  further  advertisement  after  the  determina- 
tion of  said  litigation,  and  the  sale  of  said  property  from 
day  to  day  at  auction,  until  the  sum  of  $1,042.10  was  real- 
ized therefrom;  that  he  applied  of  the  proceeds  of  said 
sale  the  sum  of  $1,033.79  to  the  payment  of  the  several 
executions  in  his  hands ;  that,  between  the  time  of  the  levy 
of  the  executions  and  the  conclusion  of  the  sale,  he  paid 
rent  for  the  room  in  which  the  goods  were  stored — ^the  same 
room  in  which  the  judgment  defendants  had  done  business 
— and  sold,  at  the  rate  of  $1  per  day  for  seventy  days.  The 
return  further  shows  the  employment  of  an  auctioneer  and 
clerk,  but  docs  not  state  the  amount  paid  the  appraisers,  the 
auctioneer,  the  clerk,  the  watchman,  nor  the  cost  of  adver- 
tisement. As  *to  these  items  the  return  is  defective.  These 
items,  however,  for  which  the  constable  retained  pay  from 
the  money  realized  were  testified- to  by  the  constable,  and 
were  not  disputed.  It  appears  from  the  record  that  it 
became  necessary  to  procure  a  lock  for  the  door  of  the  store- 
room ;  he  testified  that  he  employed  and  paid  a  watchman  to 
guard  the  goods  for  a  time,  and  that  he  paid  for  lighting  the 
storeroom  while  the  sale  of  the  goods  was  in  progress  at 
night. 

In  Rogers  &  Co.  v.  Simmons,  155  Mass.  259,  at  p.  261, 
it  is  said:  "There  are  strong  reasons  against  allowing  an 
officer  to  use  his  discretion  in  making  charges  against  prop- 
erty beyond  those  expressly  allowed  by  the  statute,  and 
such  expenses  as  are  necessarily  incurred  in  the  performance 
of  his  legal  duties.  In  this  state,  when  the  property  is  of 
such  a  kind  that  it  is  necessary  for  the  officer  to  procure  and 
pay  for  storage  for  it,  he  is  allowed  such  sums  as  are  prop- 
erly so  paid,  *  *  *.  But  for  all  the  officer's  personal 
services,  whether  ordinary  or  extraordinary,  the  fees  ex- 
pressly provided  by  the  statute  are  intended  to  be  the  only 
compensation." 

Neither  the  necessity  for  the  storacre  of  the  goods,  the 
procuring  of  the  lock,  nor  tlic  roysonableness  of  the  amounts 
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paid  for  the  use  of  the  storeroom,  or  for  the  lock,  or  the 
watchman,  are  questioned.  The  sale  of  the  property  was  a 
personal  service,  the  duty  of  performing  which  the  law  cast 
upon  the  constable,  and  for  which  the  fee  bill  allowed  him 
a  commission.  The  law  would  not  authorize  him  to  charge 
the  parties  for  the  additional  cost  either  of  an  auctioneer 
or  a  clerk.  The  duty  of  selling  the  goods  devolved  upon  the 
oflBcer.  An  oflSce  is  accepted  with  its  burdens.  In  some 
cases  in  which  the  officer  is  called  upon  to  act  the  com- 
pensation made  by  statute  seems  small ;  in  others  it  is  ample. 

Counsel  for  appellant  argue  that  inasmuch  as  the  con- 
stable did  not  itemize  in  the  return  of  the  writ  the  services 
for  which  he  charged  that  he  is  entitled  to  no  fees.  This 
claim  of  counsel  might  be  allowed  did  xiot  the  various  items 
for  which  he  retained  the  money  in  question  fully  appear 
from  the  evidence  before  us.  The  valid  may  readily  be  sepa- 
rated from  the  invalid.  The  law  cast  upon  the  officer  the 
obligation  of  protecting  and  taking  care  of  the  goods.  The 
storage  and  the  securing  of  the  lock  and  the  watchman  were 
necessary  to  the  discharge  of  this  obligation  for  which  the 
fee  bill  made  no  provision.  See  Smith  v.  Huddleston,  103 
Ala.  223,  15  South.  521. 

The  finding  of  the  court  allowed  appellee  to  retain  the 
amounts  paid  to  him  for  auctioneer  and  clerk  hire.  As  to 
these  items,  the  judgment  was  contrary  to  law.  Many  cases 
are  cited  by  counsel  representing  the  adversary  parties. 
When  applicable  to  the  facts  shown  by  the  record  before  us 
they  are  not  in  conflict  with  the  opinion  herein  expressed. 
Constructive  fees  are  not  allowed  in  Indiana,  but  reasonable 
and  necessary  allowances  for  the  care  of  property  held  under 
a  valid  execution  can  not  properly  be  considered  fees.  They 
are  expenditures  for  the  protection  of  the  property  payable 
out  of  the  fund  realized  from  its  sale.  The  watchman  was 
employed  and  paid  to  guard  the  property  pending  litiga- 
tion. 

The  judgment  is  reversed,  and  the  trial  court  is  directed 
to  sustain  appellants'  motion  for  a  new  trial. 
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City  of  Huntington  v.  Boyd. 

[No.  8,114.    Filed  June  29,  1900.] 

Pleading.  —  Complaint.  —  Action  Against  City  by  Patrolman  far 
Salary. — In  an  action  against  a  city  for  salary  due  plaintiff  as  pa- 
trolman, the  complaint  alleged  the  appointment  of  plaintiff  to  the 
office  of  patrolman  by  the  board  of  metropolitan  police  commis- 
sioners of  such  city  *'then  and  there  duly  appointed,  organized,  and 
acting  as  such  under  and  in  piursuance  of  the  laws  providing  for 
such  board."  Held,  that  there  was  sufficient  averment  that  the 
board  was  legally  constituted  to  withstand  a  demurrer,  pp,  £50^  S51, 

Appeal.  —  Sustaining  Demurrer  to  Argumentative  Denial. —  When 
Harmless  Error.— It  is  not  reversible  error  to  sustain  a  demurrer  to 
a  paragraph  of  answer  which  is  merely  an  argumentative  denial, 
a  general  denial  having  been  pleaded,    p.  iS5L 

Saxb.— BUI  of  Exceptions.— WTien  Not  in  Becord. — A  bill  of  excep- 
tions does  not  become  a  part  of  the  record  unless  it  is  presented  to 
the  trial  judge  within  the  time  given,    pp.  t61,  i6S. 

From  the  Huntington.  Circuit  Court.     Affirmed. 

e7.  F.  France  and  Z.  T,  Dungan,  for  appellant. 
M.  L.  Spencer  and  «7.  S.  Branyan,  for  appellee. 

Robinson,  C.  J. — Appellee's  complaint  avers  that  on 
July  1,  1897,  he  was  appointed  to  the  office  of  patrolman 
for  appellant  by  the  board  of  metropolitan  police  commis- 
sioners of  appellant,  "then  and  there  duly  appointed,  organ- 
ized, and  acting  as  such  under  and  in  pursuance  of  the  laws 
providing  for  such  board,"  at  a  salary  of  $550  per  year ;  that 
he  entered  upon  such  employment  and  discharged  the  duties 
thereof  for  six  months  and  six  days  when  with  the  consent 
of  his  superiors  he  retired  from  the  service ;  that  the  service 
was  accepted  by  appellant  as  rendered,  was  of  the  value  of 
the  salary  fixed,  and  that  such  salary  to  the  amount  of  $285 
is  due  and  unpaid. 

The  first  and  second  assignments  of  error  questjon  the 
sufficiency  of  the  complaint.  It  is  argued  that  there  is  no 
averment  that  the  board  was  a  legally  constituted  one  but 
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that  it  is  only  averred  that  the  board  was  acting  as  such. 
But  the  averment  is  that  appellee  became  such  officer 
through  appointment  by  a  board  then  and  there  duly  ap- 
pointed, organized  and  acting  as  such  pursuant  to  the  laws 
providing  for  such  board.  The  demurrer  admits  that  the 
board  appointing  appellee  was  duly  appointed  and  organ- 
ized. Much  of  appellant's  argument  upon  the  complaint  is 
directed  to  a  question  not  presented  by  a  demurrer  for  want 
of  facts,  but  could  be  raised  only  by  answer.  If  it  be  the 
fact  that  there  was  no  such  office  to  fiU,  and  that  therefore 
appellee  was  not  such  officer,  this  could  be  raised  by  answer, 
and  not  by  demurrer  or  an  assignment  of  error  that  the  com- 
plaint does  not  state  sufficient  facts.  The  demurrer  to  the 
complaint  was  properly  overruled.  See  Reubelt  v.  School 
Town,  etc.,  106  Ind.  478;  School  Town,  etc.j  v.  Powner, 
126  Ind.  628 ;  Acts  1897,  p.  90. 

Appellant  answered  in  four  paragraphs.  The  first  was 
the  general  denial.  A  demurrer  was  sustained  to  the  second 
paragraph,  and  this  ruling  is  assigned  as  error.  But  this 
paragraph  does  not  confess  and  avoid  the  complaint.  Its 
allegations  are  to  the  effect  that  appellee  was  never  ap- 
pointed an  officer  of  appellant ;  that  he  was  at  no  time  such 
officer;  that  appellant  never  agreed  to  pay  him  for  any 
services,  and  notified  him  when  he  began  the  services  that 
appellant  would  not  be  responsible  for  his  pay  and  that  he 
never  performed  such  services.  This  paragraph  is  no  more 
than  a  special  or  argumentative  denial  of  the  complaint,  and 
having  been  pleaded  with  the  general  denial,  under  which 
the  facts  pleaded  were  provable,  there  was  no  reversible 
e^^or  in  sustaining  the  demurrer  to  it.  Henderson  v.  Hen- 
derson, 110  Ind.  316;  Nixon  v.  Beard,  111  Ind.  137; 
Mason  v.  Mason,  102  Ind.  38. 

The  remaining  error  assigned  is  overruling  appellant's 
motion  for  a  new  trial.  Whether  the  questions  argued  imder 
this  assignment  can  be  considered  depends  upon  whether 
the  evidence  is  properly  in  the  record.    Counsel  for  appellee 
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insist  that  it  is  not.  The  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  October  17th,  and  sixty  days' 
time  given  to  present  a  bill  of  exceptions.  The  bill  con- 
taining the  evidence  was  presented  to  the  judge,  signed  and 
filed  December  17th.  As  this  was  not  within  the  time  given, 
the  evidence  is  not  in  the  record.  Rigler  v.  Rigler,  120  Ind. 
431 ;  McCoy  v.  State,  121  Ind.  160;  City  of  Plymouth  v. 
Fields,  125  Ind.  323. 
Judgment  affirmed. 


Cox  V.  Roberts. 

tNo.  8,167.    Filed  June  29,  1900.] 

Frauds,  Statute  of.— 5^ertjr«  CeTtificate8,-^C(mtraet8  of  Scde.-^A, 
sheriff's  certificate  of  sale  of  real  estate  represents  an  interest  in  the 
land,  and  a  contract  to  sell  or  transfer  such  certificate  is  within  the 
statute  of  frauds,  and,  to  be  enforceable,  must  be  in  writing. 

From  the  Whitley  Circuit  Court.     Reversed. 

A.  A,  Adams,  for  appellant. 

T.  R.  Marshall,  W.  F.  McNagny  and  P.  H.  Clugston,  for 
appellee. 

Henley,  J. — It  is  assigned  as  error  that  the  lower  court 
ei'red  in  overruling  the  demurrer  to  the  complaint. 

The  complaint  is  in  one  paragraph,  and  is  as  follows: 
'^Plaintiff  complains  of  defendant  and  says  that  one  Mar- 
garet Roberts,  in  her  lifetime,  was  the  owner  of  the  follow- 
ing described  real  estate,  in  Whitley  county,  Indiana,  to 
wit :  the  southwest  quarter  of  the  northeast  quarter  of  sec- 
tion eighteen,  in  township  thirty-one  north,  range  nine 
east ;  that  said  real  estate  was  encumbered  by  a  mortgage  to 
Christian  D.  Waidlich,  executed  by  the  said  Margaret 
Roberts ;  that  said  Margaret  Roberts  died  testate,  at  Whitley 
county,  Indiana,  and  devised  said  real  estate,  in  fee  simple, 
to  the  children  of  this  plaintiflF  and  her  husband,  Jonathan 
Roberts,  with  a  life  estate  to  said  Jonathan  Roberts,  and 
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conditioned  further  for  the  payment  of  certain  legacies  to 
the  defendant  and  others  in  said  will  named;  that  Chris- 
tian D.  Waidlick  assigned  said  mortgage  to  Charles  Cox, 
who  is  the  son  of  the  defendant;  that  said  Charles  Cox 
foreclosed  said  mortgage  in  the  Whitley  Circuit  Court,  and 
said  premises  were  duly  sold  by  the  sheriff  of  Whitley 
county,  Indiana,  on  the  22nd  day  of  January,  1898,  to  the 
defendant,  Mary  E.  Cox;  that  subsequently  said  Mary  E. 
Cox  agreed  with  this  plaintiff  that  she  woiild  assign  said 
certificate  of  purchase  to  the  plaintiff  for  the  sum  of  $750, 
and  that  she  would  make  said  assignment  .at  the  Farmers 
Bank,  at  Columbia  City,  Indiana,  whenever  this  plaintiff 
procured  and  was  ready  to  pay  said  sum  of  $750 ;  that  it 
was  afterwards  agreed  that  Jonathan  Roberts,  husband  of 
this  plaintiff,  could  enter  upon  said  premises  in  the  fall  of 
1898,  and  sow  the  same  to  wheat ;  that,  in  accordance  with 
said  agreement,  said  Jonathan  Roberts  did  sow  on  said 
premises  thirty  acres  of  wheat;  that,  prior  to  the  31st  day 
of  January,  1899,  this  plaintiff  procured  $750,  and  was 
ready  and  willing  to  pay  the  same  at  the  Farmers  Bank  at 
Columbia  City,  Indiana,  to  the  defendant,  Mary  E.  Cox, 
for  an  assignment  of  said  certificate  of  purchase,  and  noti- 
fied said  Mary  E.  Cox  to  that  effect;  that  said  Mary  E. 
Cox,  defendant,  failed,  and  neglected,  and  refused  to  go  to 
said  bank  and  receive  said  money  and  assign  said  certificate 
of  purchase,  but,  disregarding  her  said  contract,  has  pre- 
sented said  certificate  of  purchase  to  the  sheriff  of  Whitley 
cotmty,  and  has  obtained  from  him  a  deed  of  conveyance  for 
said  real  estate,  and  is  now  claiming  to  be  the  owner  thereof, 
and  is  giving  it  out  in  public  speech  that  this  plaintiff  and 
her  husband  have  no  right  to,  and  shall  not,  harvest  the 
wheat  crop  now  growing  on  said  premises,  and  that  they 
have  no  right  to,  nor  has  the  plaintiff  any  right  to  or  interest 
in  said  real  estate ;  that  said  real  estate  is  fairly  and  reason- 
ably worth  the  sum  of  $1,500 ;  that  this  plaintiff  obtained  the 
money  with  which  to  purchase  said  certificate  at  great  cost, 
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damage,  and  expense  to  herself ;  that,  by  reason  of  the  fail- 
ure of  said  defendant  to  assign  said  certificate  of  purchase 
to  the  plaintiff;  she  has  lost  said  real  estate,  and  the  surplus 
remaining  therein  over  and  above  said  $760,  and  she  has 
been  damaged  by  the  failure,  neglect,  and  refusal  of  said 
Mary  E.  Cox  to  comply  with  the  terms  of  her  agreement,  in 
the  sum  of  $1,000,  for  which  she  demands  judgment,  and 
for  all  other  and  proper  relief." 

It  is  argued  by  counsel  for  appellant  that  the  agreement 
declared  upon  is  within  the  statute  of  frauds,  and  is  not 
enforceable.  On  demurrer,  it  will  be  presumed — ^the  con- 
trary not  being  alleged — ^that  the  agreement  counted  upon 
was  verbal,  and,  if  the  agreement  is  such  ai^  is  required  by 
the  statute  of  frauds  to  be  in  writing,  the  objection  may  be 
taken  by  the  demurrer  for  want  of  sufficient  facts.  If  the 
contract  declared  upon  be  one  for  the  sale  of  lands,  or  in- 
terest therein,  then  it  falls  within  §6629  Bums  1894, 
subd.  4,  and,  to  be  enforceable,  must  be  in  writing. 

The  owner  and  holder  of  a  sheriff's  certificate  of  sale  of 
real  estate  is  the  owner  of  an  interest  in  the  real  estate  de- 
scribed in  the  certificate,  and  it  is  an  interest  which  the 
holder  can  transfer  and  protect.  Oahle  v.  Seiben,  137  Ind. 
165.  In  the  case  last  named,  Howard  J.,  speaking  for  the 
court,  said :  "Section  6466  R.  S.  1881  provides  that  'the 
owner  or  occupant  of  any  land  sold  for  taxes,  or  any  other 
person  having  an  interest  therein,  may  redeem  the  same  at 
any  time  during  the  two  years  next  ensuing.  That  the  owner 
of  the  sheriff's  certificate  of  sale  of  real  estate  has  an  interest 
in  such  real  estate  seems  too  plain  for  argument.  The  fact 
that  such  interest  may  not  ripen  into  ownership  by  reason  of 
redemption  from  sale  or  other  cause  does  not  show  that  the 
interest  is  not  a  real  one." 

The  contract  sued  upon  in  the  case  at  bar  was  a  contract 
by  which  appellant  was  to  part  with  whatever  interest  she 
had  in  the  land,  and  it  is  immaterial  whether  that  interest 
was  a  legal  or  equitable  interest.     Thus,  it  is  said  in  8 
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Am.  &  Eng.  Ency.  of  Law,  p.  695:  "Clearly,  every  con- 
tract for  the  sale  of  the  legal  title  to  real  estate  is  within  the 
statute ;  but  it  applies  to  contracts  for  the  sale  of  the  equit- 
able title  as  well ;  thus  for  the  sale  of  an  equity  of  redemp- 
tion, whether  from  a  mortgage,  a  trust  deed,  a  judicial  sale, 
a  tax  sale,  an  execution  sale,  or  however  such  an  equity  of  re- 
demption may  arise." 

That  the  fourth  section  of  the  statute  of  frauds  extends  to 
and  embraces  equitable  as  well  as  legal  interests  in  land  is 
well  settled.  Brown  on  Stat,  of  Frauds,  §229;  Beed  on 
Stat,  of  Frauds,  Vol.  2,  §723. 

In  the  case  of  Hughes  v.  Moore,  7  Cranch.  (U.  S.),  176, 
8  L.  ed.  307,  in  an  opinion  by  Marshall,  C.  J.,  it  is  held  that 
an  agreement  between  A  and  B  by  which  B  was  to  pay  A  a 
certain  amount  of  money  to  compensate  A  for  damages  done 
him  on  account  of  B  having  procured  a  patent  for  land  in 
his  own  name,  when  it  should  have  been  in  the  name  of  A, 
is  a  contract  within  the  statute  of  frauds,  and  must  be  in 
writing. 

In  the  case  of  Scott  v.  McFarland,  Adm.,  13  Mass.  309, 
it  is  held  that  "the  right  in  equity  of  redeeming  real  estate 
mortgaged  is  such  an  interest  in  land  as  cannot  by  our  stat- 
ute of  frauds  be  passed  by  parol." 

That  the  owner  of  a  sheriff's  certificate  of  sale  is  a  proper 
redemptioner  is  settled  law  in  this  State.  Oable  v.  Seiben, 
137  Ind.  155. 

In  Junkins  v.  Lovelace,  72  Ala.  303,  it  is  held  that  an 
agreement  to  redeem  from  a  sale  of  mortgaged  lands  under , 
execution,  and  to  allow  the  mortgagor  the  benefit  of  said 
redemption  in  case  the  mortgagor  paid  the  redemptioner 
the  amount  expended  by  him,  with  interest,  is  within  the 
statute  of  frauds,  and  not  enforceable  unless  in  writing. 

In  the  ca«e  of  Clark  v.  Condit,  18  N".  J.  Eq.  358,  it  is  held 
that  an  equity  of  redemption  is  such  a  right  or  estate  in 
lands  as  cannot  be  released  or  conveyed  except  in  writing. 
To  the  same  effect  was  Van  Keuren  v.  McLaughlin,  19  N. 
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J.  Eq.  187.  An  agreement  which  amounts  substantially  to 
a  transfer  of  any  interest  in  land  has  always  been  held  to  be 
within  the  statute .  Agnew  on  Stat,  of  Frauds,  p.  151. 

In  the  case  of  Smith  v.  Bumham,  3  Sumn.  435,  Justice 
Storey  says :  "A  contract  for  the  conveyance  of  lands  is  a 
contract  respecting  an  interest  in  lands.  It  creates  an 
equitable  estate  in  the  vendee  in  the  very  lands ;  and  makes 
the  vendor  a  trustee  for  him.  A  contract  for  the  sale  of 
an  equitable  estate  in  lands,  whether  it  be  under  a  contract 
for  the  conveyance  by  a  third  person,  or  otherwise,  is  clearly 
a  sale  of  an  interest  in  the  lands  within  the  statute  of 
frauds.  A  partnership  to  buy  contracts  for  the  sale  of  lands 
is  a  partnership  for  the  purchase  of  an  equitable  interest  in 
those  lands." 

In  Whiting  v.  Butler,  29  Mich.  122,  it  is  held,  in  an 
opinion  by  Justice  Cooley,  that  the  equitable  interest  in 
lands  acquired  by  the  purchaser  at  an  execution  sale  was  an 
interest  capable  of  assignment  and  sale,  but  the  contract  for 
such  sale  or  assignment  was  within  the  statute  of  frauds, 
and,  to  be  enforceable,  must  be  in  writing.  See,  also, 
Grover  v.  Buck,  34  Mich.  519. 

In  the  case  of  Daniels  v.  Bailey,  43  Wis.  566,  it  is  held 
that  the  sale  of  an  interest  in  a  certificate  of  sale  of  standing 
timber  is  a  sale  of  an  interest  in  land,  and,  if  by  parol,  is 
void  by  the  statute  of  frauds. 

The  contract  for  the  transfer  of  the  certificate  of  sale 
declared  upon  in  appellee's  complaint  was  voidable  merely. 
,  It  was  not  void.  The  statute  simply  prohibits  the  bringing 
of  an  action  to  enforce  it.  The  parties  may  fully  execute 
their  contract  if  they  desire,  but  they  cannot  be  compelled  to 
do  it  by  any  action  in  law  or  equity.  Hodden  v.  Johnson,  7 
Ind.  394. 

It  was  early  held  in  this  State  that  the  closer  the  provi- 
sions of  the  statute  of  frauds  are  adhered  to,  consistent  with 
control  of  judicial  authority,  the  better.  Ball  v.  Cox,  7 
Ind.  453. 
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The  certificate  of  sale  of  real  estate,  representing  as  it 
does  an  interest  in  the  real  estate,  it  necessarily  follows  that 
a  contract  to  sell  or  transfer  such  certificate  is  a  contract  to 
selt  or  transfer  an  interest  in  land.  Such  a  contract  is 
within  the  statute  of  frauds,  and,  to  be  enforceable,  must  be 
in  writing.  It  follows  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint.  The  judgment  is  reversed,  and 
the  cause  is  remanded,  with  instructions  to  the  lower  court 
to  sustain  the  demurrer  to  the  complaint. 

Wiley,  J%,  dissents. 


Whktsell,  Administrator,  v.  Louden,  Administrator. 

[No.  8,209.    Filed  June  29,  1900.] 

Wills. — Election  by  Widow, — Statutory  AllovKLnce, — ^Testator  by  the 
tenns  of  his  will  gave  all  of  his  property  real  and  personal  to  his 
wife,  except  certain  partnership  property.  The  widow  caused  the 
will  to  he  probated  and  took  possession  of  all  of  the  property  given 
her  and  disposed  of  the  personal  property  for  her  own  benefit,  leav- 
ing the  creditors  of  the  estate  without  anything  from  the  personal 
^Topertj  to  apply  on  their  debts.  She  afterward  for  a  valuable 
consideration  conveyed  her  interest  in  the  lands  to  creditors.  Held, 
that  she  was  not  entitled  to  her  statutory  allowance  of  |500. 

From  the  Monroe   Circuit   Court.     Affirmed. 

P.  B,  Wadsworth  and  W.  Q.  Williams,  for  appellant. 
J.  H,  Louden  and  T.  J.  Louden,  for  appellee. 

Black,  J. — In  a  statement  of  claim  filed  by  the  appel- 
lant as  administrator  of  the  estate  of  Margaret  Bollen- 
bacher,  deceased,  against  the  appellee  as  administrator  de 
bonis  non  of  the  estate  of  George  BoUenbacher,  deceased,  it 
was  shown,  in  substance,  that  one  John  C.  Whisnand  was 
by  the  court  below  duly  api)ointed  as  administrator  of  the 
estate  of  said  George  BoUenbacher,  deceased,  and  accepted 
the  trust,  and  as  such  administrator  filed  an  inventory  in 
that  estate,  by  which  it  was  shown  that  said  Margaret  BoUen- 
bacher, who  was  the  widow  of  said  Gteorge,  received  from 
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said  Whisnand,  administrator,  $12.50,  as  a  part  of  her 
statutory  allowance;  that  she  died  intestate  in  November, 
1898 ;  that  she  never  received  any  part  of  the  $500  due  her, 
other  than  said  sum  of  $12.50 ;  that  the  appellant,  in  1898, 
was  duly  appointed  by  the  Daviess  Circuit  Court  of  this 
State  as  administrator  of  the  estate  of  said  Margaret,  de- 
ceased, and  accepted  the  trust ;  that  he  has  never,  as  such  ad- 
ministrator, received  any  part  of  said  statutory  allowance ; 
and  that  there  is  due  the  appellant  as  such  administrator 
from  the  appellee,  administrator  de  bonis  non  of  the  estate 
of  said  deceased  husband,  $487,50,  the  remainder  of  such 
allowance. 

The  appellee  answered  in  two  paragraphs,  the  first  being 
a  general  denial.  A  demurrer  to  the  second  paragraph  of 
answer  was  overruled,  and  this  ruling  is  assigned  as  error. 

In  the  second  paragraph  of  answer  it  was  alleged  that  in 
1885,  and  prior  thereto,  said  husband  resided  at  Blooming- 
ton,  Monroe  county,  Indiana ;  that  in  September  of  that  year 
he  died  testate,  leaving  surviving  him  said  Margaret  BoUen- 
bacher,  his  widow,  and  several  children;  that  on  the  25th 
of  September,  1885,  said  widow  caused  his  will  to  be  filed 
in  the  office  of  the  clerk  of  the  Monroe  Circuit  Court,  where 
it  was  duly  admitted  to  probate  on  that  day,  and  duly  re- 
corded, etc.  A  copy  of  the  will  is  set  out  in  the  answer,  its 
dispositive  items  being  as  follows :  "Item  1.  I  give  and  be- 
queath to  my  beloved  wife,  Margaret  BoUenbacher,  all  of  the 
property  of  which  I  shall  die  seized,  both  real  and  personal, 
of  whatever  description  and  wherever  situated,  for  her  use 
and  benefit  and  profit  so  long  as  she  shall  remain  my  widow 
and  single,  or  during  her  natural  life,  except  my  interest  in 
the  firm  of  BoUenbacher  &  Sons,  engaged  in  the  manufac- 
ture of  spokes,  including  my  interest  in  the  real  and  personal 
property  belonging  to  said  firm.  Item  2.  I  give  and  be- 
queath to  my  sons  Martin  C,  William  P.,  Samuel  M.  and 
Jacob  Q.  BoUenbacher,  equally,  share  and  share  alike,  all 
the  interest  in  the  said  firm  of  BoUenbacher  &  Sons  of  which 
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I  shall  die  seized,  including  my  interest  in  the  real  and  per- 
sonal property  belonging  to  said  firm.  Item  3.  Upon 
the  marriage  of  my  wife,  Margaret,  or  at  her  death,  I 
desire  and  direct  that  all  my  real  estate  of  which  I  shall 
die  seized,  and  all  my  personal  estate  then  remaining, 
shall  be  equally  divided,  share  and  share  alike,  between  my 
children,"  naming  them,  twelve  in  number,  including  those 
named  above  in  the  second  item.  In  the  next  and  last  item 
the  widow  of  the  testator  was  named  as  executrix. 

It  was  further  alleged  in  the  answer  that  said  widow  under 
and  by  virtue  of  said  will  and  §2505  R.  S.  1881,  as  amended 
in  1885,  took  possession  of  all  of  said  property  "so  devised  to 
her,"  including  a  large  stock  of  boots  and  shoes  which  the 
testator  had  on  hand  at  his  death,  worth  over  $2,000,  and 
appropriated  the  same  to  her  own  use,  and  disposed  thereof 
for  her  own  benefit,  leaving  the  creditors  of  said  estate 
without  anything  from  the  personal  property  to  apply  on 
their  debts ;  that  by  virtue  of  said  will  and  said  statute,  she 
also  took  possession  of  certain  real  estate,  described,  in 
Monroe  county,  consisting  of  certain  lots  in  the  city  of 
Bloomington  and  thirty-one  acres  of  land ;  that  no  adminis- 
tration was  had  on  said  estate  until  the  fall  of  1894,  when 
John  C.  Whisnand  was  appointed  administrator  with  the 
will  annexed  of  said  estate  and  qualified  as  such;  that  aU 
the  personal  property  of  the  estate  that  he  could  find 
amounted  to  $12.50;  that  the  personal  property  of  George 
Bollenbacher  at  his  death  amounted  to  $2,000  or  more ;  that 
claims  being  filed  against  said  estate  amounting  to  $5,304, 
said  administrator  filed  in  the  court  below  a  petition  for 
an  order  to  sell  said  real  estate;  that  while  said  petition 
was  pending  said  Margaret,  widow  of  said  testator,  proposed 
to  a  bank  named  that,  as  it  held  a  large  claim  against  said 
estate,  it  should  buy  her  interest  in  said  real  estate ;  that  the 
bank  thereupon  accepted  her  proposition,  and,  in  considera- 
tion of  $1,000  paid  her  by  the  bank,  she,  on  the  17th  of 
April,  1895,  executed  to  the  bank  a  warranty  deed,  con- 
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veying  and  warranting  to  the  bank  all  her  right,  title,  and 
interest  in  and  to  said  real  estate,  which  deed  was  recorded, 
etc.,  on  the  Ist  of  June,  1895 ;  that  at  the  time  she  sold  and 
conveyed  said  real  estate  to  the  bank  "there  was  no  place 
for  her  to  get  any  statutory  allowance  except  out  of  said 
real  estate." 

The  election  of  a  widow  under  §2505  R.  S.  1881,  as 
amended  in  1885,  §2666  Burns  1894,  §2505  Homer  1897, 
relates  to  her  choice  whether  she  will  retain  her  right  by 
statute  to  one-third  of  the  lands  of  her  late  husband,  or  will 
take  lands  devised  to  her  by  him  in  a  provision  made  for  her 
by  his  will  in  lieu  of  her  statutory  right  in  his  lands.  It  is 
not  the  election  between  the  absolute  allowance  of  $500  pro- 
vided by  §2424  Bums  1894,  §2269  Homer  1897,  and  the 
provisions  made  for  her  in  his  will.  The  last  mentioned 
statute  provides  that  the  widow  of  a  decedent,  "whether 
he  die  testate  or  intestate,"  may  select  and  take  articles 
named  in  the  appraisement  aggregating  $500,  and  that  if 
she  fail  or  refuse  to  select  and  take  all  or  any  part  of  such 
articles,  she  shall  be  entitled  to  the  amount  of  the  deficiency 
in  cash  out  of  the  first  moneys  received  by  the  executor  or 
administrator  in  excess  of  the  amount  necessary  to  pay  the 
expenses  of  administration  and  of  the  last  sickness  and 
funeral  of  the  deceased ;  and  if  the  estate  be  clearly  solvent, 
she  shall  be  entitled  to  such  payment  out  of  the  first  moneys 
received  by,  the  executor  or  administrator ;  and  if  the  per- 
sonal estate  be  insufficient  for  such  payment  to  her  in  cash, 
the  deficit  shall  constitute  a  lien  upon  the  real  estate  of  the 
decedent  liable  to  sale  for  the  payment  of  debts,  which  lien 
may  be  enforced,  upon  the  petition  of  the  executor  or  admin- 
istrator, in  like  manner  as  lands  of  the  decedent  are  sold  for 
the  payment  of  debts,  and  shall  be  superior  to  the  lien  of 
judgments  upon  such  real  estate  rendered  against  the  de- 
cedent. 

The  widow  was  not  required  by  the  terms  of  any  statute 
in  force  at  the  death  of  her  husband  to  elect  as  to  whether 
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she  would  take  her  statutory  allowance  of  $500.  If  she 
was  required  to  make  an  election  between  that  allowance 
and  the  provisions  of  her  husband's  will,  the  requirement 
would  be  referable  to  equitable  principles.  Shipman  v. 
Keys,  127  Ind.  353;  Moore  v.  Baker,  4  Ind.  App.  115, 
51  Am.  St.  203. 

She  could  not  have  the  statutory  allowance  if  she  had 
chosen  and  enjoyed  the  provision  made  for  her  in  the  will, 
if  the  intention  of  the  testator,  as  gathered  from  the  terms 
of  the  will,  was  that  she  should  not  have  both  the  statutory 
allowance  and  the  provision  made  by  the  will.  If  to 
take  both  under  the  law  and  under  the  will  would  so 
derange  the  disposition  of  .property  made  by  the  will  as  to 
defeat  the  intention  of  the  testator,  she  could  elect  to  take 
the  statutory  allowance  or  the  provision  made  for  her  by  the 
will,  but  she  could  not  take  both;  and  if  she  had  already 
elected  to  take  and  was  already  in  the  enjoyment  of  the 
testamentary  provision  thus  inconsistent  with  the  statutory 
allowance,  she  could  not  maintain  a  claim  for  the  latter. 
Langley  v.  Mayhew,  107  Ind.  198 ;  Hurley  v.  Mclver,  119 
Ind.  53;  Shipman  v.  Keys,  supra;  Shafer  v.  Shafer,  129 
Ind.  394;  Like  v.  Cooper,  132  Ind.  391;  Snodgrass  v. 
Meeks,  12  Ind.  App.  70. 

The  widow  having  made  no  election  in  writing  to  take 
under  the  law  instead  of  under  the  will,  and  having  caused 
the  will  to  be  admitted  to  probate,  and  having  entered  upon 
the  enjoyment  of  the  provisions  made  for  her  in  the  will, 
as  described  in  the  answer,  she  is  to  be  regarded  as  having 
elected  to  take  under  the  will  all  that  she  did  take  and 
use  and  consume  and  sell  and  convey,  and  therefore  as 
having  assented  to  all  the  provisions  of  the  will  for  others 
inconsistent  with  her  claim  under  the  statute. 

The  personal  property  of  the  appellee's  testator  had  been 
exhausted.  Pursuant  to  the  terms  of  the  will,  it  had  been 
used  and  enjoyed  by  the  widow,  before  the  appointment 
of  the  appellee's  predecessor  in  the  trust  except  the  sum 
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of  $12.50,  which  also  she  had  received,  as  alleged  in  the 
complaint,  or  statement  of  claim.  The  interest  of  the  tes- 
tator in  the  partnership  property  was  directed  by  the  will 
to  go  to  certain  sons  named  of  the  testator.  The  surviving 
partners  by  law  were  entitled  to  its  possession  and  control 
to  be  disposed  of  for  the  benefit  of  themselves  and  the  estate 
of  the  deceased  partner,  consistently  with  the  rights  of  cred- 
itors. Bollenbacher  v.  First  Nat  Bank,  8  Ind.  App.  12 ; 
Mcintosh  V.  Zaring,  150  Ind.  301,  312. 

There  was  no  source  from  which  to  draw  the  statutory  al- 
lowance, but  the  real  estate,  which  had  been  devised  to  the 
widow  during  her  widowhood  or  for  her  life,  then  to  go  to 
designated  children  of  the  testator.  The  widow  had  con- 
veyed by  warranty  deed  all  her  interest  in  the  real  estate, 
and  thereby  had  secured  to  herself  a  sum  which  she  ac- 
cepted as  the  equivalent  of  the  interest  therein  devised 
to  her. 

If  it  would  not  be  an  assertion  of  a  right  inconsistent 
with  her  covenant  of  warranty  for  her  to  claim  a  lien  upon 
the  real  estate  for  her  statutory  allowance,  it  would,  it 
seems,  be  inconsistent  with  the  intention  of  the  testator 
thus  to  diminish  the  provision  made  by  the  will  for  hia 
children  after  the  termination  of  the  interest  in  the  real 
estate  given  by  the  will  to  the  widow.  It  must  be  con- 
sidered that  it  was  no  less  his  purpose  thus  to  provide  for 
his  children  than  to  provide  thus  for  his  widow;  and  his 
intention  would  be  thwarted  by  the  diminution  of  either 
provision  for  the  benefit  of  the  person  or  persons  entitled 
by  his  will  to  the  other  provision  alone. 

We  find  no  error  in  the  overruling  of  the  demurrer  to 
the  second  paragraph  of  answer. 

Judgment  affirmed. 
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Blufpton  Artificial  Ice  Company  v.  Richardson. 

[Na  3,068.    Filed  May  17, 1900.    Rehearing  denied  June  29, 1900.] 

Afpbal  and  ESbbob.— £rceMti;e  Damages. —An  assignment  in  a  mo- 
tion for  a  new  trial  in  an  action  for  damages  for  a  breach  of  con- 
tract that  the  damages  assessed  were  excessive  presents  no  question^ 
since  the  question  of  excessive  damages  can  arise  only  in  actions 
ex  delicto. 

From  the  Adams  Circuit  Court.     Reversed. 

A.  L.  Sharpe  and  C.  E.  Sturgis,  for  appellant. 
0.  W.  BtuLts,  L.  Mock,  J.  Mock,  France  &  Merryma/n 
and  r.  jB.  Dickens,  for  appellee. 

Robinson^  J. — Suit  by  appellee  for  damages  for  alleged 
breach  of  a  contract.  Special  finding  of  facts,  with  con- 
clusion of  law  and  judgment  in  appellee's  favor  for  $195.67. 
Appellant  excepted  to  the  conclusion  of  low  and  moved  for 
a  new  trial. 

The  special  findings  are  sustained  by  the  evidence,  and 
in  this  particidar  we  can  not  disturb  the  trial  court's  con- 
clusion. The  conclusion  of  law  was  correctly  stated  in 
appellee's  favor  if  the  amoimt  named  therein  is  right. 

By  the  contract  sued  on  the  appellant  agreed  to  fur- 
nish and  appellee  to  take  a  certain  quantity  of  ice  at  an 
agreed  price  during  a  certain  period.     Upon  appellant's 
failure  to  furnish  the  ice  as  agreed  appellee  was  compelled 
to  and  did  purchase  ice  elsewhere  at  various  times  in  order 
to  supply  his  customers.     The  damages  allowed  appellee 
consist  of  the  increased  price  he  was  compelled  to  pay, 
as  he  purchased  ice  from  time  to  time,  over  and  above  the 
contract  price  with  appellant  and  certain  necessary  ex- 
penses, all  together  being  the  actual  increased  cost  of  ice 
purchased  from  time  to  time  by  appellee  from  other  parties, 
and  which,  under  the  contract,  should  have  been  furnished 
by  appellant.     The  damages,  as  shown  by  the  findings, 
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are  thus  limited.  It  is  not  found  as  a  fact  that  appellee 
sustained  any  loss  by  reason  of  the  diflFerence  in  the  quality 
of  the  ice,  nor  is  it  found  as  a  fact  that  anything  is  due 
him  as  interest.  The  findings  show  appellee  owed  appel- 
lant a  balance  of  $26.35  on  ice  purchased  from  appellant. 

In  order  to  question  the  assessment  of  damages  a  party 
must  assign  as  a  cause  for  a  new  trial  the  specific  reason 
that  the  amount  awarded  is  erroneous.  The  fourth  reason 
for  a  new  trial  is  that  the  damages  assessed  by  the  court 
are  excessive.  This  presents  no  question,  as  the  action  is 
ex  contractu^  and  the  question  of  excessive  damages  can 
arise  only  in  actions  ex  delicto.  §568  Bums  1894,  §559 
Horner  1897;  White  v.  McOrew,  129  Ind.  83;  Louisville, 
etc.,  E.  Co.  V.  Renicher,  17  Ind.  App.  619 ;  Smith  v.  Bar- 
ber, 153  Ind.  322. 

The  aggregate  of  the  amounts  stated  in  the  several  find- 
ings is  $188.67;  less  $26.35  is  $162.32,  for  which  judg- 
ment should  have  been  rendered. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
clusion of  law. 


The  Morewood  Company  v.  Smith  et  al. 

[No.  8,410.    Filed  April  17,  1900.     Rehearing  denied  June  29,  1900.] 

Contributory  Negliobncb. — Personal  Iriffuries, — Master  and  Serv- 
ant.— In  an  aotibn  by  an  employe  for  personal  injuries  sustained 
while  working  about  a  machine  in  defendant's  factory,  a  finding  by 
the  jury  that  it  was  not  necessary  that  plaintiff  should  come  in  con- 
tact with  the  cog-wheels  which  caused  the  injury,  in  the  proper  per- 
formance of  his  duties,  and  that  he  came  in  contact  with  said 
wheels  through  his  own  thoughtlessness  and  inattention,  shows 
negligence  of  plaintiff  contributing  to  his  injury,  and  precludes  a 
recovery,    pp.  £67-£70, 

Master  AND  Servant. — Employe  Acting  Under  Orders. — More  Hcus- 
ardous  Employment. — The  rule  that  where  a  master  orders  a  serv- 
ant to  do  something  not  contemplated  in  his  employment  it  does 
not  necessarily  follow  that  the  servant  either  assimies  the  increased 
risk  or  is  negligent  in  obeying  the  order  although  the  risk  is  equally 
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open  to  the  observation  of  both,  can  only  apply  where  the  servant  is 
ordered  from  his  usual  employment,  temporarily,  to  do  something 
not  oonnected  therewith   pp.  f70,  t7U 

From  the  Grant  Circuit  Court.    Reversed. 

H.  J.  Paulua  and  0,  L.  Cline,  for  appellant. 
Tr.  8.  Marshall  and  0.  (?.  Gordon,  for  appellees. 

Henley,  J. — This  cause  was  appealed  to  the  Supreme 
Court  and  by  that  court  transferred  to  the  Appellate  Court 
on  the  3rd  day  of  March,  1900. 

This  is  an  action  for  damages  commenced  by  appellee 
by  his  next  friend,  Charles  F.  Feltis,  against  appellant. 
The  injury  is  alleged  to  have  been  caused  by  the  negligence 
of  appellant.  Appellant  and  appellee  occupied  the  relative 
positions  of  master  and  servant.  There  are  three  para- 
graphs of  complaint  in  all  substantial  respects  alike.  In 
appellee's  amended  third  paragraph  of  complaint  it  is 
averred :  That  appellee  is  an  infant  under  the  age  of  twenty- 
one  years,  and  that  appellant  is  a  corporation  engaged  in 
the  manufacture  of  tin-plate;  that  on  the  day  the  injury 
occurred  he  was  seventeen  years  old,  ignorant  and  inex- 
perienced in  working  in  and  about  the  factory,  all  of  which 
was  well  and  fully  known  to  the  appellant ;  that  he  was  em- 
ployed by  the  appellant  to  work  in  their  said  factory,  which 
consisted  of  large  buildings  in  which  was  operated  a  vast 
amount  of  machinery,  and  in  which  were  employed  more 
than  600  men,  boys,  and  girls ;  that  at  the  time  said  injury 
occurred  he  had  been  in  the  employ  of  appellant  for  about 
two  years  in  what  was  known  as  the  cold  roll  department ; 
that  said  work  was  not  complicated,  hazardous,  or  danger- 
ous, and  he  was  fully  able  and  competent  to  perform  the 
Bame;  that  on  the  morning  of  the  day  upon  which  he 
received  his  injury,  and  jugt  prior  to  the  time  he  began 
work,  the  appellant  ordered  and  directed  him  to  go  to  work 
in  what  was  known  as  mill  number  eight  in  the  "hot  roll" 
department;  that  the  character  and  nature  of  the  new  work 
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he  was  ordered  to  do  was  different  from  his  former  em- 
ployment, the  new  work  being  dangerous  and  hazardous, 
the  appliances  and  machinery  different,  the  place  dissimi- 
lar, and  the  employes  working  therein  new  and  strange; 
that  he  had.  neither  time  nor  opportunity  to  acquaint  him- 
self with  the  place  wherein  he  was  to  work,  nor  with  the 
machinery  which  he  was  compelled  to  use;  that  he  was 
wholly  inexperienced  and  unacquainted  with  the  duties  he 
was  called  upon  to  perform,  all  of  which  was  well  and  fully 
known  by  appellant ;  that  appellant  gave  him  no  instructions 
about  his  new  work,  nor  did  they  caution  him  in  any  man- 
ner about  the  danger  and  hazard  of  the  place,  nor  of  the 
defective  and  unsafe  machinery;  that  on  the  morning  of 
the  day  aforesaid,  in  obedience  to  appellant's  orders,  he 
commenced  work;  that  a  part  of  his  duties  consisted  of 
gathering  up  scraps  of  iron  that  were  cut  off  by  said 
'mill  number  eight,  to  pack,  tie,  weigh,  and  pile  them  up 
and  to  carry  to  the  shearmen  of  said  mill  the  iron  sheets 
that  were  to  be  trimmed  and  squared,  and  to  pile  them 
on  liis  table  beside  him  ready  for  use ;  that  said  scraps  of 
iron  were  cut  by  shears  attached  to  a  table  about  two  feet 
wide  and  two  and  one-half  feet  long  and  two  feet  high; 
this  table  was  open  beneath,  and  said  shears  were  operated 
by  two  iron  cog-wheels  situated  about  eighteen  inches  from 
the  end  of  the  table  at  appellee's  left ;  that  one  of  said  wheels 
was  about  one  foot  in  diameter  and  the  other  about  two  feet 
in  diameter;  the  top  of  the  lower  and  smaller  wheel  was 
about  eight  or  ten  inches  above  the  floor ;  that  an  iron  bar 
or  shaft  extends  from  the  lower  cog-wheel  some  six  inches 
above  the  floor  under  the  aforesaid  table,  by  means  of  which 
the  shears  were  operated ;  that  it  was  necessary  for  appellee 
in  the  discharge  of  his  duties  to  stoop  over  said  iron  bar  and 
to  step  over  the  same  and  likewise  to  reach  across  said 
bar  in  order  to  pick  up  scraps  of  iron  which  were  cut  off  by 
said  shears;  that  the  appellant  negligently  and  carelessly 
set  appellee  at  work  in  this  hazardous  and  unsafe  place 
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and  near  and  close  by  said  cog-wheels ;  that  said  cog-wheels 
were  defective  and  dangerous  on  account  of  their  being  un- 
covered and  unguarded;  that  said  wheels  could  have  been 
covered  at  a  trifling  expense  and  without  impairing  their 
usefulness ;  and  that  by  reason  of  their  said  uncovered  con- 
dition, appellee  was  exposed  to  great  and  unnecessary  risks 
and  dangers,  on  account  of  which  negligence  and  careless- 
ness on  the  part  of  appellant  said  appellee  on  the  day 
aforesaid,  while  stooping  down  at  the  end  of  said  table  and 
near  to  said  cog-wheels,  and  while  engaged  in  proper  and 
necessary  duties,  and  while  using  due  care  and  caution, 
without  any  negligence  or  fault  upon  his  part,  his  left  hand 
was  caught  and  drawn  into  said  cog-wheels  and  was  so  badly 
crushed  that  it  had  to  be  amputated;  that  said  defective, 
unsuitable,  and  dangerous  machinery,  and  the  unsafe  and 
hazardous  place  where  he  was  set  to  work  were  fully  known 
and  understood  by  the  appellant,  but  were  unknown  to  ap- 
pellee when  he  was  ordered  and  set  to  work  in  and  about 
the  same;  that  the  plaintiff  did  not  and  could  not  realize, 
understand,  or  comprehend  his  dangerous  position  imtil 
he  was  injured  as  aforesaid,  and  he  did  not  have  sufficient 
judgment  or  understanding  to  comprehend  and  grasp  the 
dangers  to  which  he  was  exposed;  that  if  said  cog-wheels, 
as  aforesaid,  had  been  fenced,  guarded,  or  boxed,  and  said 
machinery  suitable  and  safe  for  the  purpose  for  which 
it  was  intended,  he  would  not  have  been  injured  while  en- 
gaged in  his  said  duties  as  above  set  forth.  Appellant 
filed  a  general  denial  to  each  paragraph  of  complaint.  There 
is  no  question  as  to  the  sufficiency  of  the  pleadings. 

The  cause  was  submitted  to  a  jury  and  a  verdict  returned 
in  favor  of  appellee.  With  the  general  verdict  the  jury 
answered  and  returned  sixty-four  interrogatories.  The 
only  question  in  this  cause  arises  upon  the  action  of  the 
court  in  overruling  appellant's  motion  for  judgment  upon 
the  findings  of  fact,  notwithstanding  the  general  verdict. 

By  the  answers  to  the  interrogatories,  the  jury  found 
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that  at  the  time  of  the  injury  appellee  was  seventeen  years 
old ;  that  he  had,  prior  to  ^aid  time,  worked  in  the  cold  roll 
department  of  said  mill  for  more  than  two  years ;  that  the 
injury  occurred  on  the  16th  day  of  April,  1897,  while  ap- 
pellee was  in  appellant's  employ;  that  appellee  had  been 
engaged  in  the  department  of  appellant's  factory  where  he 
was  working  at  the  time  he  received  his  injury  prior  to  said 
time ;  that  the  cog-wheels  by  which  appellee's  hand  was  in- 
jured were  exposed  to  view  and  easily  to  be  seen,  and  ap- 
pellee was  acquainted  with  the  nature  and  purpose  of  said 
wheels,  and  had  frequently  seen  said  wheels  prior  to  the  time 
of  his  injury.  In  the  cold  roll  department,  where  appellee 
had  been  employed,  there  were  large  steel  and  iron  rollers 
working  against  each  other,  and  it  had  been  a  part  of  the 
duties  of  appellee  to  pass  plates  of  iron  through  such  rollers 
and  to  catch  plates  of  iron  when  they  were  so  passed 
through.  On  the  date  of  the  injury  to  appellee,  he  was 
five  feet  and  ten  inches  tall,  and  weighed  135  pounds.  That 
appellee  had  worked  in  the  hot  roll  department  of  appel- 
lant's mill  a  part  of  a  day  before  the  day  on  which  he  was 
injured.  That  the  injury  was  caused  by  appellee  get- 
ting his  hand  caught  in  two  revolving  cog-wheels ;  that  the 
diameter  of  the  larger  wheel  was  twenty-four  inches,  and 
of  the  smaller  wheel  seven  and  one-half  inches ;  the  center 
of  the  smaller  wheel  was  situated  directly  above  the  center 
of  the  larger  wheel ;  an  iron  shaft  passed  through  the  center 
of  the  lower  wheel  and  extended  east  and  west  and  rested 
upon  bearings  at  each  end ;  the  upper  wheel  was  similarly 
arranged.  Appellee  was  at  the  time  the  injury  occurred 
working  at  what  was  known  as  "number  eight  shears,"  per- 
forming the  duties  of  "scrap-boy ;"  that  from  the  point  on 
said  cog-wheels  where  said  wheels  meshed  together  to  the 
nearest  corner  of  the  scrap-table  it  was  twenty-eight  inches, 
and  it  was  twenty-two  inches  from  the  point  where  said 
wheels  meshed  to  the  floor.  The  scrap-table  was  twenty- 
four  inches  high.    The  lower  blade  of  the  shears  was  fixed. 
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or  stationary;  on  the  east  side  of  the  shear  blades  there  was 
an  iron  table  on  which  the  pieces  and  scraps  of  iron  fell 
when  the  shears  were  in  use;  this  table  was  known  as 
the  scrap-table;  it  was  thirty  inches  long  and  twenty-seven 
inches  wide,  one  side  was  supported  by  iron  legs,  the  other 
side  joined  up  to  and  was  attached  to  the  lower  blade  of  the 
shears.    Appellee  worked  at  the  east  and  north  side  of  the 
table,  and  in  removing  the  scraps  therefrom  carried  them 
away  "from  the  direction  of  said  cog-wheels."    The  shears 
were  operated  by  a  man  called  a  "shearman,''  who  stood 
on  the  west  side  of  the  shears  and  who  was  operating  the 
shears  at  the  time  the  injury  occurred.     The  scraps  which 
were  cut  off  fell  upon  the  iron  table  on  the  east  side  of 
the  shears.     That   appellee's   injury  was  caused  by  his 
'^thoughtlessly  and  thinkinglessly"  getting  too  close  to  the 
cog-wheels  while  they  were  in  motion.    When  appellee  re- 
ceived his  injury,  he  was  upon  his  right  knee  with  his  left 
hand  upon  and  projecting  over  his  left  knee,  and  that  his 
injury  resulted  from  thoughtlessly  and  by  inattention  plac- 
ing himself  in  a  kneeling  position  too  near  the  cog-wheels. 
Appellee  knew  the  purpose  and  object  of  the  cog-wheels, 
and  it  was  not  necessary  in  the  performance  of  his  duties 
at  the  time  he  was  injured  to  get  against,  work  with,  or 
in  any  manner  touch  the  cog-wheels  by  which  he  was  in- 
jured.    Appellee  understood  the  nature  of  the  work  he 
undertook  to  perform  and  was  performing  on  the  day  he 
was  injured.    He  understood  the  nature  of  said  cog-wheels. 
He  knew  the  effect  of  permitting  his  person  or  clothing  to 
come  into  contact  with  said  wheels  while  thev  were  in  mo- 
tion.    Appellee's  minority  is  not  of  itself  sufficient  to  change 
the  rule  that  contributory  negligence  will  defeat  a  recovery. 
AtlcLS  Engine  Works  v.  Randall,  100  Ind.  293,  60  Am. 
Eep.  798;  Stewart  v.  Patrick,  5  Ind.  App.  50.     The  ap- 
pellee was  a  boy  seventeen  years  old,  of  ordinary  intelli- 
gence.   He  knew  the  location  of  the  cog-wheels.    They  were 
plainly  exposed  to  view.     There  was  no  hidden  danger. 
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He  knew  the  effect  of  coining  in  contact  with  the  wheels. 
It  was  not  necessary  that  he  come  in  contact  with  the  wheels 
in  the  performance  of  his  duty.  The  case  is  very  similar 
to  the  case  of  Stewart  v.  Patrick,  supra.  In  the  last  men- 
tioned case,  the  injured  party  was  a  boy  sixteen  years  of 
age,  who  was  set  to  work  at  a  machine  which  in  part  con- 
sisted of  a  platform  ^or  table  in  front  of  revolving  knives. 
The  boy  was  injured  while  wiping  the  platform  of  the 
machine  in  front  of  the  revolving  knives.  It  was  not 
necessary  for  him  to  do  this  in  the  performance  of  his  duty, 
and  such  facts  appearing  in  the  answers  to  interrogatories, 
this  court  reversed  the  judgment  of  the  lower  court,  which 
had  been  rendered  upon  the  general  verdict.  In  the  case 
of  Atlas  Engine  Works  v.  Randall,  supra,  the  Supreme 
Court  of  this  State  repeat  an  old  established  rule  to  the 
effect  that  where  the  danger  to  be  encountered  is  equally 
open  and  observable  to  the  master  and  servant,  and  the  serv- 
ant is  injured  by  reason  of  his  own  inattention  and  negli- 
gence, there  can  be  no  recovery.  See,  also,  Ruchinsky  v. 
French,  168  Mass.  68,  46  N.  E.  417 ;  O'Connor  v.  Whittqll, 
169  Mass.  563,  48  N.  E.  844;  American  Carbon  Co.  v. 
Jackson,  24  Ind.  App.  390 ;  Wabash  R.  Co.  v.  JBay,  152  Ind. 
392 ;  Big  Creek,  etc.,  Co.  v.  Wolf,  138  Ind.  496. 

If  we  accept  the  rule  of  law  announced  in  the  case  of 
Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  as  appli- 
cable to  this  case,  such  rule  being  to  the  effect  that  when  a 
master  orders  a  servant  to  do  something  not  contemplated 
in  his  employment,  although  the  risk  is  equally  open  to 
the  observation  of  both,  it  does  not  necessarily  follow  that 
the  servant  either  assumes  the  increased  risk,  or  is  negligent 
in  obeying  the  order.  The  facts  found  preclude  a  recovery 
because  it  is  stated  by  the  jury  that  it  was  not  necessary 
that  appellee  come  in  contact  with  said  cog-wheels  in 
the  proper  performance  of  his  duties,  and  that  he  came  in 
contact  with  said  wheels  through  his  own  thoughtlessness 
and  inattention.     The  rule  as  announced  in  the  Hoodlet 
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case  can  only  apply  where  a  servant  is  ordered  from  his 
usual  employment,  temporarily,  to  do  something  not  con- 
nected therewith.  If  it  meant  other  than  this,  the  boy,  for 
example,  who  entered  the  mill  as  "feeder"  in  the  cold  roll 
department,  who  being  retained  by  the  master  is  advanced 
through  all  the  various  departments  as  his  age  and  experi- 
ence would  warrant  would  at  no  time  assume  the  dangers 
incident  to  any  employment  except  that  of  "feeder."  In 
aU  cases  falling  within  this  rule,  a  distinction  must  be 
drawn  between  dangers  growing  out  of  or  connected  with 
the  manner  in  which  the  servant  does  tlie  work,  and  those 
dangers  naturally  incident  to  the  service  in  which  he  is  en- 
gaged. In  this  case,  the  answers  to  the  interrogatories 
clparly  fix  appellee's  negligence  contributing  to  his  injury. 
The  facts  found  are  in  irreconcilable  conflict  with  the  gen- 
eral verdict.  The  judgment  is  reversed,  with  instructions 
to  the  lower  court  to  sustain  appellant's  motion  for  judg- 
ment. 


De  Coudres,  Administratrix,  v.  Thb  Union  Trust 

Company  op  Indianapolis. 

[No.  8,094.    Filed  October  3,  1900.  ] 

Executors  Ain>  Abministratobs. — Execution  of  Mortgage. — Personal 
Liability. — A  will  gave  the  executor  power  to  mortgage  decedent's 
real  estate  to  pay  debts.  The  executor  mortgaged  the  real  estate 
without  order  of  court  and  afterward  reported  the  execution  of 
the  mortgage  to  the  proper  court  and  the  same  was  approved.  The 
mortgage  was  given  to  secure  the  payment  of  certain  promissory 
notes  executed  by  the  executor  as  such.  The  mortgage  referred 
to  the  power  given  by  the  will,  and  contained  a  personal  covenant 
on  the  part  of  mortgagor  to  pay  the  sum  secured.  The  proceeds  de- 
rived therefrom  were  applied  to  the  payment  of  the  decedent's  debts 
and  the  discharge  of  liens  upon  the  real  estate  mortgaged.  Default 
was  made  in  the  payment  of  the  notes  and  the  mortgage  was  fore- 
closed and  the  land  sold  for  a  sum  less  than  the  amount  of  the  debt. 
Held,  that  the  executor  was  personally  liable  for  the  deficiency. 
pp.  279-t78. 
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EzEOUTOBS  AND  ADHINISTBATOR& — Mortgages. — Personal  Liability. — 
Interpretation  by  Parties. — Where  a  mortgagee  foreclosed  a  mort- 
gage executed  by  an  executor  upon  his  decedent*8  estate^  the  act  of 
foreclosure  did  not  affirm  the  proposition  that  the  debt  was  the 
debt  of  the  decedent's  estate  and  not  that  of  the  mortgagor  so  as  to 
bind  the  mortgagee  and  prevent  him  from  proceeding  against  the 
mortgagor  personally  for  a  deficiency  in  the  payment  of  the  debt 
by  the  sale  of  the  mortgaged  premises,    pp.  £78,  £79» 

From  the  St.  Joseph  Circuit  Court.    Affirmed. 

A.  L.  Brick,  F.  Dunnahoo  and  8.  Parker,  for  appellant. 
A.  Anderson,  J,  Du  Shane  and  W,  O.  Crabill,  for  appel- 
lee. 

• 

CoMSTocK,  J. — David  W.  Keece  died  testate  April  18, 
1889.  Louis  De  Coudres,  as  executor,  was  given  power  by 
the  will  to  sell  or  mortgage  the  decedent's  real  estate  to  pay 
debts.  For  this  purpose  he  sold  one  tract  and  mortgaged 
another  without  the  action  of  the  court,  but  reported  the 
sale  in  the  one  case  and  the  execution  of  the  mortgage  - 
(not  of  the  notes)  in  the  other,  to  the  proper  court,  and  both 
were  confirmed.  The  proceeds  derived  from  the  sale  and  the 
mortgage  were  applied  to  the  payment  of  debts  of  the  testa- 
tor and  the  discharge  of  liens  upon  the  real  estate  mort- 
gaged. The  mortgage  was  given  to  secure  the  payment  of 
the  notes.  The  mortgage  and  notes  were  made  by  the  ex- 
ecutor as  such.  The  mortgage  referred  to  the  power  given 
by  the  will,  and  contained  a  personal  covenant  to  pay, 
its  language  being  as  follows:  "And  the  mortgagors  ex- 
pressly agree  to  pay  the  sum  of  money  above  named  without 
relief  from  valuation  laws."  It  contained  the  following 
further  provision :  "And  it  is  further  expressly  agreed  that 
until  all  of  said  notes  are  paid  said  mortgagor  will  keep 
all  local  taxes  and  charges  against  said  premises  paid  as 
the  same  become  due,  and,  failing  to  do  so,  the  said  mort- 
gagee may  pay  such  taxes,  and  the  amount  so  paid,  with* 
eight  per  cent,  interest  thereon,  shall  be  a  part  of  the  debt 
secured  by  this  mortgage." 
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Louis  De  Coudres  died  in  1895,  and  his  widow,  Sarah 
De  Coudres,  was  appointed  administratrix  of  his  estate. 

Default  having  been  made  in  payment  of  the  notes,  the 
appellee  brought  a  suit  in  the  St.  Joseph  Circuit  Court 
against  the  heirs  and  devisees  of  David  W.  Reece  to  fore- 
close the  mortgage,  and  recovered  judgment  of  foreclosure 
and  an  order  for  sale  of  the  land  in  question,  but  no  personal 
judgment  or  decree  against  the  estate  of  David  W.  Beece, 
and  the  land  was  sold  under  the  decree  of  foreclosure,  and 
bid  in  at  sale  by  the  appellee  for  less  than  the  amount  of  the 
debt,  there  being  a  deficiency  of  $2,172.06 ;  and  the  appel- 
lee then  filed  this  claim  against  the  estate  of  Louis  De 
Coudres,  claiming  that  by  the  execution  of  the  notes  and 
mortgage  mentioned  Mr.  De  Coudres  became  personally 
liable  for  the  payment  thereof. 

The  claim  was  transferred  to  the  issue  docket,  and  trial 
had,  and  the  St.  Joseph  Circuit  Court  found  that  the  un- 
paid balance  of  the  mortgage  indebtedness  was  $2,172.06, 
and  that  the  estate  of  Louis  De  Coudres  was  liable  for  that 
sum,  and  rendered  judgment  for  the  same  against  appellant. 
From  this  judgment  appellant  has  taken  this  appeal,  and 
the  only  question  to  be  decided  by  this  court  is  as  to  whether 
or  not,  by  the  execution  of  the  notes  and  mortgage  aforesaid, 
the  executor  became  personally  liable  for  the  payment  of 
the  debt. 

The  question  before  us  has  been  settled,  in  our  opinion, 
by  the  decisions  of  our  Supreme  Court. 

In  Comthwaite  v.  First  Nat.  Banky  57  Ind.  268,  Com- 
thwaite  was  sued  on  a  promissory  note  made  by  him  and 
others,  and  in  his  answer  it  was  stated,  in  substance,  that 
the  note  sued  on  was  given  in  renewal  of  a  note  given  by  the 
intestate;  that  the  defendant,  having  been  appointed  and 
qualified  as  administrator,  signed  the  note  in  that  capacity, 
and  for  no  other  consideration ;  that  he  had  no  individual 
interest  in  the  transaction,  but  that  the  note  was  given  by 
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him  as  an  administrator  for  the  purpose  of  binding  the 
estate  of  the  intestate,  and  that  it  was  so  understood  by  all 
of  the  parties  liable  thereon.  A  demurrer  was  sustained  to 
this  answer,  and  it  was  held  by  the  Supreme  Court  that 
Cornthwaite  could  not  bind  the  estate  of  the  decedent,  but 
bound  himself  as  principal. 

In  the  case  of  Botts  v.  Barr,  Adm.,  95  Ind.  243,  the  same 
rule  is  applied.  This  was  an  action  which  was  brought 
against  Barr,  who  was  administrator,  and  it  was  alleged  in 
the  first  paragraph  of  complaint  that  at  the  time  of  the 
death  of  the  intestate  there  were  sawlogs  in  the  plaintiff's 
log  yard,  and  afterwards  the  defendant,  Barr,  agreed  with 
the  plaintiff  to  pay  a  certain  amount  of  money  for  sawing 
the  same;  that  the  plaintiff  sawed  the  lumber  for  the  de- 
fendant, and  that  the  debt  was  due  and  unpaid.  It  is  said 
by  the  court :  "The  cause  of  action  here  stated  is  not  within 
the  statute,  §2310  E.  S.  1881,  because  it  is  not  'for  the 
recovery  of  any  claim  against  the  decedent',  and  it  is  not 
within  the  first  clause  of  §4904  R.  S.  1881,  because  the 
agreement  stated  is  the  original  agreement  of  the  defendant 
upon  a  sufficient  consideration.  The  contracts  of  an  execu- 
tor or  administrator  cannot  be  regarded  as  in  any  sense  the 
contracts  of  the  decedent.  They  are  necessarily  the  personal 
contracts  of  the  executor  or  administrator,  and  he  must  be 
held  personally  liable  therefor,  when  he  does  not  stipulate 
for  exemption  from  such  liability.' "  The  same  rule  was 
applied  to  the  second  paragraph  of  the  complaint. 

In  the  case  of  Long  v.  Rodman^  58  Ind.  58,  in  speaking  of 
the  contracts  of  executors  and  administrators,  the  court  says : 
"The  contracts  of  an  executor  or  administrator  cannot  be 
regarded  as  in  any  sense  the  contracts  of  the  decedent.  They 
are  necessarily  the  personal  contracts  of  the  executor  or 
administrator,  and  he  must  be  held  personally  liable  ther^ 
for,  when  he  does  not  stipulate  for  exemption  from  such  lia- 
bility." 

The  case  oi  Carter  v.  Thomas,  3  Ind.  213,  was  an  action 
of  assumpsit  brought  against  one  Chancey  Carter,  in  his 
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individual  capacity,  as  acceptor  of  an  order  drawn  on  him 
by  one  McKeen.  The  acceptance  sued  on  was  as  follows : 
"Accepted,  to  be  paid  when  funds  are  received  for  the  es- 
tate. C.  Carter,  Administrator."  The  evidence  in  the  case 
showed  that  funds  to  the  amount  of  $300  belonging  to  the 
estate  had,  subsequently  to  the  acceptance,  come  into  the 
hands  of  said  Carter,  and  that  in  August,  1850,  payment  of 
the  acceptance  was  demanded  of  him  and  refused ;  that  Car- 
ter had  resigned  as  administrator  before  the  commencement 
of  the  suit,  and  that  administrators  de  bonis  non  had  been 
appointed ;  and  the  court  found  for  the  plaintiff  in  the  sum 
of  $128.  The  Supreme  Court  affirmed  the  judgment,  say- 
ing: "It  seems  that  *if  an  executor  or  administrator  prom- 
ises, in  writing,  that  in  consideration  of  having  assets,  he 
will  pay  a  particular  debt  of  the  testator  or  intestate,  he  may 
be  sued  on  his  promise  in  his  individual  capacity,  and  the 
judgment  against  him  will  be  de  bonis  propriis/  " 

In  Holderbaugh  v.  Turpin,  75  Ind.  84,  39  Am.  Eep.  124, 
which  was  a  suit  brought  against  Holderbaugh  on  an  agree- 
ment to  submit  certain  matters  to  arbitration,  and  that  each 
party  should,  under  certain  conditions,  pay  one-half  of  the 
costs,  the  court  say:  "The  mere  fact  that  the  matters  sub- 
mitted to  arbitration  grew  out  of  an  action  prosecuted  by  the 
appellant  as  administrator  does  not  warrant  the  inference, 
as  against  the  positive  allegations  of  the  complaint,  that  he 
bound  himseK  only  in  the  capacity  of  administrator."  It  is 
further  said  on  page  87  in  the  same  case :  "  *The  whole 
case  shows  that  the  object  of  the  plaintiff  was  to  charge  the 
estate  of  the  deceased,  by  obtaining  a  judgment  against  the 
administrators  de  bonis  intestaii.  The  promise  of  adminis- 
trators, on  a  consideration  originating  subsequently  to  their 
intestate's  death,  cannot  sustain  such  an  action.'  *  *  * 
The  undertaking  of  appellant  was  upon  a  consideration 
which  accrued  subsequently  to  the  death  of  the  intestate, 
and  was  to  do  a  thing  which  the  intestate's  estate  was  not 
bound  to  do.    It  is  impossible,  in  view  of  the  authorities 
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cited  and  the  character  of  the  undertaking  itself,  to  regard 
it  otherwise  than  as  the  promisor's  original  contract." 

Mills  V.  Kuykendall,  2  Blackf .  47,  was  an  action  of  as- 
sumpsit by  the  appellee  against  Mills  and  Harness,  as  ad- 
minisfrators,  on  a  written  agreement  to  pay  money  out  of 
an  estate.  The  question  was  whether  the  estate  could  be  held 
on  a  promise  made  by  the  administrators.  The  court  say, 
among  other  things,  speaking  of  this  action  of  assumpsit, 
that  *'The  promise  of  administrators  on  a  consideration  orig- 
inating subsequently  to  their  intestate's  death,  cannot  sus- 
tain such  an  action."  And  proceeding  further,  say :  "The 
fatal  objection  to  the  count  is  that  the  plaintiff  in  his 
suit  goes  altogether  against  the  administrators  in  their  rep- 
resentative character — against  the  estate  of  the  intestate, 
when,  by  his  own  showing,  that  estate  has  nothing  to  do  with 
his  cause  of  action,  and  can  in  no  way  be  affected  by  it." 

While  the  will  in  the  case  at  bar  gave  authority  to  sell  or 
to  mortgage  the  real  estate,  it  did  not  give  authority  to  exe- 
cute the  promissory  notes.  The  execution  of  the  notes  was 
not  essential  to  the  execution  of  the  mortgage;  it' was  not  a 
necessary  incident  thereto;  neither  the  express  promise  of 
the  mortgagor  to  pay  the  mortgage,  nor  the  execution  of  the 
notes,  was  necessary.  By  the  terms  of  the  mortgage,  the 
mortgagor  agreed  to  warrant  the  title  to  the  land,  and  prom- 
ised to  pay  taxes  and  attorney  fees.  By  these  promises, 
which  are  free  from  ambiguity  and  not  to  be  explained  by 
extrinsic  evidence,  the  mortgagor  was  made  personally  lia- 
ble. The  rule  is  thus  stated  in  Jones  on  Conv.  §831 :  "A 
person  executing  a  conveyance  in  a  representative  capacity 
such  as  an  executor,  guardian,  or  trustee,  with  the  covenants 
for  title  usual  in  other  deeds  is  personally  bound  by  them 
though  he  is  under  no  obligation  to  make  any  of  them  and 
had  no  authority  to  bind  the  estate  he  represented  by  such 
covenants."  See,  also,  Sumner  v.  WilliamSy  8  Mass.  162 ; 
Bamett  v.  Eughey,  54  Ark.  195,  15  S.  W.  464;  Mitchell 
V.  Hazen,  4  Conn.  495,  10  Am.  Dec.  169;  Whiting  v. 


MAY  TERM,  1900— Vol.  25.  277 

De  Coudres,  Adm. ,  v.  Union  Trust  Co. 

^^     ^^  ^ M^MMl  _  I  *  ■  ■  _    ■    _l JMI^^M-M 

Dewey,  15  Pick.  428;  Thornton.  &  Blackl.  on  Adm.,  pp. 
142,  143,  144 ;  1  Kandolph  on  Com.  Paper,  134 ;  Williams 
on  Ex.  (6th  Am.  ed.)  186;  1  Parsons  on  Bills  &  Notes,  p. 
161. 

Coimsel  for  appellant  refer  to  the  case  of  Neptune 
V.  Faxon,  15  Ind.  App.  284;  but  that  was  a  case  where  cer- 
tain stock  belonging  or  supposed  to  belong  to  a  bank  was  put 
in  the  name  of  Tyler  to  hold  as  trustee  for  the  bank.  The 
stock  belonged  to  the  bank  and  the  bank  received  all  divi- 
dends thereon.  For  some  undisclosed  reason,  the  trustee 
gave  his  note  to  the  bank  for  the  face  of  the  stock,  signing 
it  "W.  M.  Tyler,  Trustee  for  the  Bank."  From  all  that 
appears  in  the  case,  the  note  was  entirely  for  the  benefit  of 
the  bank,  which  was  in  fact  not  only  the  payee  of  the  note 
but  also  the  party  ultimately  liable  as  maker.  The  court  in 
that  case  say  that  a  person  signing  such  a  contract  ^'is  the 
principal,  imless  it  clearly  appears  that  he  is  simply  signing 
for  another  whose  identity  is  unmistakable."  But  in  the 
case  in  question  there  was  not  any  other  person  for  whom 
De  Coudres  could  act.  He  had  no  principal.  He  could  not 
act  as  agent  for  the  decedent,  nor  did  he,  nor  could  he  act  for 
the  heirs,  nor  could  he  act  for  or  bind  any  estate  in  giving 
the  notes  sued  on.  He  clearly  comes  within  the  rule  that 
"the  person  signing  the  obligation  is  the  principal,  unless  it 
clearly  appears  that  he  is  simply  signing  for  another"  who 
can  be  identified. 

Counsel  cite  Folk  v.  Moeba,  127  IT.  S.  597,  8  Sup.  Ct 
1319,  32  L.  ed.  266,  which  was  a  case  which  the  court  say 
was  unambiguous.  It  was  a  case  where  there  was  a  prin- 
cipal, who  could  be,  and,  in  fact,  was,  identified  by  the  sig- 
nature to  the  note  sued  on.  This  is  a  well  considered  case ; 
many  authorities  are  referred  to ;  and  in  every  case  where 
an  agent  signing  his  name  to  a  contract  was  relieved  of  re- 
sponsibility, he  had  a  principal  for  whom  he  was  acting. 

Ames  V.  Holderhwam,  44  Fed.  224,  was  a  bill  in  equity 
filed  for  the  foreclosure  of  a  mortgage  executed  by  an  execu- 
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tor  under  power  given  him  by  a  will  which  empowered 
the  executor  to  "stand  in  his  (testator's)  place  and  stand 
for  the  purpose  of  managing  and  controlling'*  testator's 
"property,"  and  to  "negotiate  loans,"  and  "execute  mort- 
gages." The  executor  borrowed  $6,000,  for  which  he  gave 
notes  and  executed  a  mortgage  on  land  of  the  testator.  The 
question  arising  and  determined  in  that  case  was  not  whether 
the  executor  was  liable  on  his  express  contract  as  shown  by 
his  notes,  but  whether  the  mortgage  was  valid  and  could  be 
enforced  against  the  devisees  of  the  land.  The  court  de- 
cided that  the  mortgage  was  valid,  and  nothing  further. 

Counsel  for  appellant  contend  that  inasmuch  as  appellee 
elected  to  foreclose  its  mortgage  on  the  land,  it  could  not 
thereafter  collect  the  deficiency  from  the  estate  of  the 
mortgagor;  that  the  act  of  foreclosure  aflSrmed  the  propo- 
sition that  the  debt  was  the  debt  of  the  testator's  estate  and 
not  that  of  the  mortgagor.  This  position  is  not  well  taken ; 
the  notes  could  not  have  been  properly  filed  against  the 
estate;  the  foreclosure  of  the  mortgage  was  a  proceeding 
in  rem  against  the  mortgaged  land ;  no  personal  judgment 
was  taken  against  any  one.  In  this  connection  counsel  for 
appellant  cite  Reissner  v.  Oxley,  80  Ind.  580,  and  Johnson 
V.  Gibson,  78  Ind.  282. 

In  the  case  first  given,  the  court  holds  that  parties  to  a 
contract  may  put  their  own  interpretation  upon  it  so  long 
as  the  result  is  not  a  contract  which  is  in  itself  unlawful ; 
further,  that  when  a  contract  is  of  doubtful  meaning,  re- 
sort may  be  had  to  proof  of  the  situations  and  circumstances 
of  the  parties  when  they  made  it,  and  of  their  transactions 
under  it,  for  the  purpose  of  ascertaining  the  true  intention. 
The  personal  covenants  in  the  mortgage  are  not  ambiguous. 
The  case  is  not  in  point.  In  the  second  case,  suit  was 
brought  against  the  president  of  a  corporation,  who  had 
executed  a  mortgage  given  by  him  for  the  company  as  its 
president.  The  holder  of  the  mortgage  foreclosed  it  and 
took  personal  judgment  against  the  corporation.    The  court 


MAY  TERM,  1900— Vol.  25.  279 

Everett «.  Stnok. 

held  that  having  treated  the  mortgage  as  the  mortgage  of  the 
corporation  and  not  that  of  its  president^  and  having  ob- 
tained not  only  a  decree  of  foreclosure  but  also  a  personal 
judgment — then,  upon  the  promise  contained  in  the  mort- 
gage, it  was  properly  held  that  he  was  bound  by  the  inter- 
pretation put  upon  it.  The  Supreme  Court,  however,  de- 
clined to  decide  "whether  the  mortgage,  considered  apart 
from  all  the  other  circumstanees,  is  that  of  the  corporation, 
or  that  of  the''  president. 

In  the  case  at  bar,  the  notes  were  not  filed  as  claims 
against  the  estate  of  the  decedent.  It  is  contended  that  if  the 
mortgagor  had  paid  the  debt'  he  would  have  been  entitled  to 
subrogation  as  to  the  mortgage.  Let  this  be  admitted.  But 
the  mortgagor  did  not  pay  the  debt.  There  is  nothing  in  the 
record  to  show  that  the  land  did  not  bring  its  full  value; 
there  is  nothing  to  indicate  that  his  rights  were  prejudiced 
by  the  extension  of  the  time  given  to  secure  the  debt. 

The  executor  having  warranted  the  title  to  the  real  estate, 
and  having  expressly  promised  to  pay  the  debt  for  which  the 
notes  i»ere  given,  became  peraoBally  liable. 

Judgment  affirmed. 


Everett  v.  Stuck. 

[No.  8,310.    Filed  October  2, 1900.] 

Plbadixo. — Recovery  Only  Upon  Theory  Declared  Upon, — ^In  an  action 
upon  the  quanium  meruit,  to  recover  for  work  and  labor  done, 
there  cannot  be  a  recovery  upon  an  express  oontract. 

From  the  Allen  Superior  Court.     Reversed. 

B»  8.  Robertson  and  W.  8.  O^RourJce,  for  appellant. 
P.  J5.  Colerich  and  H.  Hanihom,  for  appellee. 

Wn^Y,  J. — This  action  originated  before  a  justice  of  the 
peace.  The  complaint  is  as  follows:  "Comes  now  the 
plaintiff  and  says  that  the  defendant  is  indebted  to  him  in 
the  sum  of  $125  for  work  and  labor  performed  by  the  plain- 
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tiff  for  defendant  and  at  the  defendant's  request.  Plain- 
tiff says  said  sum  of  money  is  due  and  unpaid."  Prayer 
for  judgment. 

The  appellant  did  not  file  any  answer,  and  the  case  pro- 
ceeded to  trial  and  judgment  under  the  issue  made  by  the 
statute.  There  was  judgment  before  the  justice,  and  also  on 
appeal  to  the  Allen  Superior  Court,  for  appellee. 

One  of  the  errors  assigned  is  the  overruling  of  the  motion 
for  a  new  trial,  and  this  is  the  only  question  appellant  has 
discussed. 

Appellee  has  not  filed  any  brief,  and  we  are  left  in  ig- 
norance of  his  theory  of  the  case,  only  in  so  far  as  it  is  dis- 
closed by  the  record.  It  is  evident,  however,  from  the  com- 
plaint, that  the  action  was  upon  the  qiuintum  meruit,  to  re- 
cover for  work  and  labor  done. 

The  first  and  second  causes  for  a  new  trial  are:  (1) 
That  the  verdict  is  not  sustained  by  sufficient  evidence;  (2) 
that  the  verdict  is  contrary  ,to  law. 

A  brief  statement  of  the  undisputed  facts  as  disclosed  by 
the  record  will  suffice  to  show  that  the  judgment  can  not 
stand.  It  is  shown  that  appellant  is  a  married  woman  and 
lives  with  her  husband.  The  evidence  of  the  appellee,  one 
Phillip  Kantz,  and  Charles  E.  Everett  (appellant's  hus- 
band) discloses  the  uncontradicted  and  undisputed  fact  that 
Charles  E.  Everett  employed  appellee  as  hostler  and  to  do 
general  chores  about  his  bam  and  house,  for  which  he  agreed 
to  pay  him  $28  per  month.  Appellee  commenced  his  serv- 
ice under  that  contract  July  11,  1898,  and  quit  his  employ- 
ment November  5th,  following.  August  22,  1898,  Everett 
paid  appellee  $20  by  check,  and  about  August  25th,  he 
(Everett)  was  called  to  Tennessee  on  business.  Before 
going,  he  arranged  with  another  party  to  pay  appellee  an 
additional  sum  of  $17.  Everett  returned  from  Tennessee 
about  the  22nd  of  the  following  November.  Wliile  Everett 
was  in  Tennessee,  appellee  frequently  asked  appellant  for 
money,  and  inquired  of  her  and  others  when  he  (Everett) 
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would  return.  He  also  stated  to  appellant  that  he  would  be 
willing  to  wait  for  his  pay  if  he  thought  Mr.  Everett  would 
be  home  by  November  23rd;  There  is  not  a  word  of  evi- 
dence that  appellant  ever  employed  appellee.  That  he  was  . 
employed  by  Mr.  Everett,  and  was  to  be  paid  by  him,  under 
the  original  contract,  there  is  no  dispute.  Appellant  testi- 
fied that  on  or  about  October  24th  appellee  brought  to  her 
a  paper  written  by  an  attorney  for  appellee,  and  wanted  her 
to  sign  it,  saying  that  he  had  purchased  a  wagon  some  time 
before  on  credit ;  that  he  was  unable  to  pay  for  it ;  that  the 
vendors  were  threatening  to  take  it  from  him,  and  that  if 
she  would  sign  the  paper  they  would  give  him  longer  time. 
This  evidence  is  not  contradicted.  Appellant  thereupon 
signed  the  following  instrument :  "Fort  Wayne,  Ind.,  Oct. 
24, 1898.  In  consideration  of  services  rendered  myself  and 
husband  by  Jay  Stuck  and  in  consideration  of  the  wages 
now  due  said  Stuck  for  services  rendered  my  husband,  C. 
E.  Everett,  I  agree  to  and  with  said  Stuck  to  be  responsible 
for  any  and  all  wages  due  said  Stuck  while  he  may  be  in 
the  employ  of  my  husband  and  also  responsible  to  said 
Stuck  for  any  sums  of  money  now  due  to  him  and  unpaid. 
[Signed]  Mrs.  C.  E.  Everett."  This  instrument,  prepared 
for  appellee  by  his  attorney,  aside  from  all  the  testimony, , 
discloses  the  fact  that  there  is  no  liability  on  the  part  of 
appellant  upon  the  theory  of  the  case  adopted  by  appellee. 

The  rule  is  firmly  settled  in  this  State  that  a  party  can 
not  sue  ui)on  one  theory  and  recover  upon  another.  A 
party  must  recover  secundum  allegata  et  probata,  or  not  at 
all.  Sanders  v.  Hartgej  17  Ind.  App.  243,  and  authori- 
ties there  cited. 

Here  appellee  sued  upon  the  express  theory  that  appel- 
lant employed  him  to  perform  certain  labor  for  her.  The 
evidence  shows  she  never  employed  him,  but  that  his  em- 
ployment was  by  her  husband.  If  she  is  liable  to  appellee, 
it  18  upon  her  written  assumption  of  her  husband^s  obliga- 
tion and  her  written  promise  to  pay.    As  to  whether  she  is 
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liable  under  such  assumption  and  promise,  we  do  not  decide, 
for  the  question  is  not  before  us.  What  we  do  hold  is  that 
appellee  wholly  failed  to  make  a  case  under  the  evidence 
upon  the  theory  of  his  complaint. 

The  judgment  is  reversed,  and  the  court  below  directed 
to  sustain  appellant's  motion  for  a  new  trial. 


New  Pittsburgh  Coal  and  Cokb  Company  v.  Shalet. 

[No.  8,199.    FUed  October  8,  1900.] 

Ck)RPORATiON. — Employment  of  Physician  for  Injured  Employe. — 
Authority  of  Agent, — ^The  employment  of  a  physician  by  the  man- 
ager of  a  private  corporation,  to  render  medical  and  surgical  treat- 
ment on  behalf  of  an  employe  who  had  been  injured  while  in  the 
line  of  his  duty,  will  not  bind  the  corporation,  in  the  absence  of  a 
showing  that  such  employment  was  within  the  scope  of  the  man- 
ager's authority. 

From  the  Sullivan  Circuit  Court.     Reversed. 

John  8.  Bays,  for  appellant. 

Hendrich  <&  Hamill,  G,  W.  Buff,  W.  R.  Nesbit  and  Patd 
Stratton,  for  appellee. 

Heni-ey^  J. — The  appellant  commenced  this  action 
against  appellee  upon  an  open  account  for  coal  sold  by  ap- 
pellant to  appellee.  Appellant  is  a  corporation.  Appellee's 
answer  is  in  three  paragraphs.  The  first  paragraph  of  an- 
swer is  a  general  denial ;  the  second  a  plea  of  payment.  The 
third  paragraph,  which  was  held  suflScient  to  withstand  a 
demurrer  for  want  of  facts  by  the  lower  court,  avers  that 
appellee  has  been  for  a  long  time  a  practicing  physician  in 
the  city  of  Terre  Haute,  Indiana,  and  that  at  the  time  of 
and  prior  to  the  commencement  of  this  action  appellant  was, 
and  still  is,  indebted  to  appellee  in  the  sum  of  $76  for  pro- 
fessional services  rendered  by  said  defendant  as  such  physi- 
cian, a  bill  of  particulars  of  which  is  filed  with  and  made  a 
part  of  the  answer.  That  said  services  were  done  and  per- 
formed at  the  instance  and  request  of  the  appellant  to  and 
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on  behalf  of  one  Kobert  Schoonover,  who  was  in  the  employ 
of  appellant,  and  who,  while  in  the  line  of  his  duty  as  ap- 
pellant's servant  and  employe,  received  severe  personal  in- 
juries by  reason  of  which  said  servant  suffered  extreme  tor- 
ture and  severe  pain  and  required  immediate  relief  in  the 
way  of  medical  attention.  That  one  Frank  Shoemaker  was 
at  said  time  the  manager  of  appellant's  office  and  yards  in 
said  city  of  Terre  Haute;  that  the  principal  office  of  said 
appellant  is  in  the  city  of  Chicago;  that  said  Shoemaker 
was  at  aaid  time  the  highest  officer  of  appellant  present  in 
said  city  and  knew  of  the  injuries  received  by  said  servant, 
and  on  behalf  of  the  appellant  employed  appellee  to  render 
to  said  servant  such  medical  aid  and  attention  as  he  required 
and  his  said  injuries  demanded.  Appellee  avers  that  he  did 
under  such  employment  render  to  appellant's  servant  such 
medical  aid  and  attention  as  said  servant's  injuries  de- 
manded and  that  such  services  were  reasonably  worth  the 
sum  of  $75,  which  amoimt  he  asks  to  be  allowed  as  a  set-off 
against  any  amount  found  due  appellant,  and  that  he  have 
judgment  over  for  any  balance  due  him. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  $10.10. 

It  is  insisted  that  the  lower  court  erred  in  overruling  the 
demurrer  to  the  third  paragraph  of  answer.  The  case  of 
Chaplin  v.  Preeland,  7  Ind.  App.  676,  is  decisive  of  the 
question  here  presented.  In  the  case  cited,  the  court,  by 
Gavin,  C.  J.,  says :  "Usually  an  injured  employe  procures 
and  pays  for  his  own  attendance,  and  then,  if  his  employer 
be  in  the  wrong,  recovers  this  sum  from  his  employer  with 
his  other  damages.  Whether  or  not  such  an  extreme  case 
might  arise  as  would  justify  or  require  the  court  to  impose 
on  individual  employers  a  duty  analogous  to  that  imposed 
upon  railroad  companies,  it  is  unnecessary  for  us  to  deter- 
mine. There  are  here  no  facts  showing  any  emergency,  ' 
save  the  necessity  for  the  immediate  services  of  a  surgeon. 
No  necessity  for  action  by  the  employer  is  shown.    It  does 
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not  appear  but  that  the  injured  man  was  possessed  of  abun- 
dant means  to  provide  for  himself,  nor  does  it  appear  that  he 
lacked  friends  and  relatives  both  able  and  willing  to  provide 
for  him." 

It  is  not  alleged  in  this  answer  that  the  employment  of  a 
physician  for  injured  employes  came  within  the  scope  of  the 
duties  of  Shoemaker,  who  is  alleged  to  have  been  the  man- 
ager of  appellant  at  the  city  of  Terre  Haute,  and  we  can  not 
hold  as  a  matter  of  law  that  such  employment  would  come 
within  the  scope  of  the  duties  of  the  manager  of  a  coal  com- 
pany. 

It  has  often  been  held  that  the  manager  of  a  railroad  had 
authority  to  employ  physicians  and  to  bind  his  company  for 
their  services,  and  the  same  power  has  been  given  subor- 
dinate  officers  of  raUroads  in  cases  of  emergency.  Terre 
Haute,  etc.,  B.  Co.  v.  McMurray,  98  Ind.  358,  49  Am.  Rep. 
752 ;  Toledo,  etc.,  B.  Co.  v.  Mylott,  6  Ind.  App.  438 ;  Louis- 
ville, etc.,  B.  Co.  V.  McVay,  98  Ind.  391,  49  Am.  Rep.  770. 

The  reasons  for  such  a  rule  as  is  applied  to  railway  com- 
panies do  not  obtain  in  this  case.  Why  such  a  rule  is  not 
applicable  is  fully  discussed  in  the  case  of  Chaplin  v.  Free- 
land,  7  Ind.  App.  676. 

The  lower  court  erred  in  overruling  appellant's  demurrer 
to  the  third  paragraph  of  appellee's  answer. 

Judgment  reversed,  with  instructions  to  the  lower  court 
to  sustain  the  demurrer  to  the  third  paragraph  of  answer. 


Tecumseh  Facing  Mills  v.  Sweet,  Dempster  & 

Company  et  al. 

[No.  8,288.    Filed  October  8.  1900.] 

Salbs. — lU^'eetion  of  Ooods.-^Posaession  by  Vendee.—FUading.^ln 
an  action  for  goods  sold  and  delivered  defendant  filed  a  special  an- 
swer or  connterclaim  alleging  that  the  goods  were  sold  by  sample 
and  that  under  the  agreement  defendant  had  the  right  to  reject  in- 
ferior goods  furnished;  that  inferior  goods  were  delivered  and  de- 
fendant promptly  rejected  the  faulty  goods,   notified  plaintiff 
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thereof  and  asked  instructions  as  to  what  disposition  should  be 
made  of  the  inferior  goods,  and  that  plaintiff  refused  to  receive 
back  the  .goods  so  rejected  or  to  substitute  acceptable  goods 
therefor.  HeUd^  that  the  facts  pleaded  do  not  bring  the  case  within 
the  rule  that  when  goods  are  kept  by  the  vendee  in  his  posses- 
sion the  presumption  arises  that  the  goods  were  of  the  kind  bought 
and  satisfied  the  contract  of  sale,  and  that  the  answer  was  good  as 
against  a  demurrer  for  want  of  facts,  pp.  £86^  £86, 
Appeal  and  Error. — Exceptions.^The  action  of  the  court  in  over- 
ruling a  motion  for  a  new  trial  will  not  be  considered  on  appeal, 
where  it  is  not  shown  that  any  exception  was  taken  to  the  ruling 
on  the  motion  at  the  time  it  was  made,  but  that  an  exception  was 
taken  on  the  following  day  and  a  motion  for  a  nunc  pro  tunc  entry 
made  and  overruled,  and  no  error  assigned  on  such  ruling,   p.  £86, ' 

From  the  LaPorte  Superior  Court.     Affirmed. 

J.  F.  Oallaher,  for  appellant. 

if.  r.  Krueger,  C.  R.  Collins  and  J.  B.  Collins,  for  ai>- 
pellees. 

RoBiirsoN,  C.  J. — ^Appellant  sued  appellee  for  a  balance 
due  for  goods  sold  and  delivered.  Answers  in  denial,  pay- 
ment and  special  answer  or  counterclaim.  Errors  are  as- 
signed upon  the  overruling  of  the  demurrer  to  the  special 
answer  or  counterclaim,  and  overruling  the  motion  for  a 
new  trial. 

The  special  answer  or  counterclaim  is  good  against  a 
demurrer  for  want  of  facts.  The  pleading  contains  some 
surplusage,  but  we  think  it  suflScient.  It  proceeds  upon 
the  theory  that  the  contract,  under  which  the  goods  men- 
tioned in  the  complaint  were  furnished,  was  not  complied 
with  by  appellant  to  appellee's  damage  in  a  specified  man- 
ner. The  goods  were  sold  by  sample  and  appellee  had  the 
right  to  reject  inferior  goods  furnished.  It  is  argued  that 
the  pleading  fails  to  show  a  rejection  of  any  of  the  goods ; 
but  the  pleading  alleges  that  it  was  agreed  that  appellee 
might  reject  any  faulty  or  inferior  goods,  not  pay  for  them, 
and  hold  them  subject  to  appellant's  order;  that  inferior 
goods  were  delivered;  that  appellee  promptly  informed  ap- 
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pellant  that  appellee  had  rejected  the  inferior  and  faulty 
goods,  and  demanded  of  appellant  to  instruct  appellee  what 
disposition  appellant  desired  to  be  made  of  the  rejected 
goods,  and  that  appellant  failed  and  refused  to  receive  back 
such  worthless  goods  so  rejected  or'  to  substitute  acceptable 
goods  therefor.  The  pleading  shows  what  the  agreement 
was  with  reference  to  rejected  goods  and  that  appellee  acted 
in  accordance  with  the  agreement.  The  facts  pleaded  do 
not  bring  the  case  within  the  rule  that  when  goods  are  ac- 
cepted or  kept  by  the  vendee  in  his  possession,  the  presump- 
tion arises  that  the  goods  were  of  the  kind  bought,  and  sat- 
isfied the  contract  of  sale. 

The  record  shows  that  the  motion  for  a  new  trial  was  over- 
ruled on  the  19th  day  of  the  April  term.  No  exception  was 
taken  to  the  ruling  at  the  time.  A  record  entry  shows  that 
on  the  following  day  an  exception  was  taken  to  the  ruling 
on  the  motion  for  a  new  trial.  It  also  appears  by  a  bill  of 
exceptions  that  on  the  following  day  appellant  moved  for  a 
nunc  pro  tunc  entry  showing  that  its  exception  to  the  mo- 
tion for  a  new  trial  was  taken  on  the  19th  day  of  the  term. 
This  motion  was  submitted  upon  affidavits  and  counter- 
affidavits,  and  was  oven*uled.  No  error  has  been  assigned 
upon  this  ruling,  and  no  question  is  presented. 

As  the  record  comes  here  it  is  not  shown  that  any  ex- 
ception was  taken  to  the  ruling  on  the  motion  for  a  new  trial 
at  the  time  the  ruling  was  made.  Appellant  has  not  com- 
plied with  that  provision  of  the  statute  that  "The  party  ob- 
jecting to  the  decision  must  except  at  the  time  the  decision 
is  made;  *  *  *."  §638  Bums  1894;  Ewbank's  Manual 
§24.  In  the  case  at  bar  the  rule  may  seem  technical,  but 
there  is  no  good  reason  for  making  an  exception  to  the  rule, 
which,  in  its  general  application,  is  a  salutary  one.  See 
Coan  V.  Orimesy  63  Ind.  21 ;  Hull  v.  Louth,  109  Ind.  315, 
333 ;  Brown  v.  Ohio,  etc.,  R,  Co,,  135  Ind.  587 ;  Bada- 
baugh  v.  Silvers,  135  Ind.  605. 

Judgment  affirmed. 
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EVERITT,  SbEBSMAN,    V,  INDIANA  PaPER  COMPANY. 
[No*  2,982.    Filed  May  11, 1900.    Rehearing  denied  Oct  8,  1900.] 

Contracts. — Construction. — Evidence. — Plaintiff  entered  into  a  con- 
tract to  f nmish  defendant  a  certain  quantity  of  paper  to  match  the 
paper  of  an  old  catalogue  for  quality,  finish  and  appearance,  the 
''weight  to  be  on  the  basis  of  87x48,  58  lbs.,  500  sheets."  There  was 
evidence  that  the  paper  met  the  requirement  as  to  quality,  finish, 
and  appearance,  but  there  was  a  conflict  as  to  whether  the  paper 
furnished  reached  the  weight  required  by  the  contract.  There  was 
no  evidence  that  any  of  it  fell  below  fifty  pounds,  and  there  was 
evidence  that  it  is  impossible  to  make  all  sheets  alike  in  weight, 
and  that  fifty  pound  paper  would  print  just  as  good  a  job  as  fifty- 
three  pound  paper,  and  unless  the  paper  was  put  on  the  scales  the 
difference  would  not  be  known.  Held,  that  the  evidence  showed  a 
substantial  compliance  with  the  contract,    pp.  S87'X90. 

AfpraIj  and  Erbob. — Evidence. — Objections. — Only  the  grounds  of 
objection  presented  to  the  trial  court  can  be  considered  on  appeal 
as  against  the  ruling  of  the  court,    p.  fS90. 

EviDBNOX. — Contracts. — Customs  and  Usages. — In  an  action  on  a  con- 
tract to  furnish  a  certain  quantity  of  paper  the  "'  weight  to  be  on 
basis  of  87x48,  58  lbs.,  600  sheets,"  evidence  that  such  specification 
had  a  particular  meaning  to  the  paper  trade,  and  that  it  was  the 
usage,  where  a  weight  is  specified,  to  include  the  weight  of  wrap- 
pings necessary  safely  to  transport  it,  unless  otherwise  specified  in 
the  contract,  was  admissible  as  an  aid  in  the  interpretation  of  the 
ocmtract.    pp,S90-S9S. 

From  the  Marion  Superior  Court.     Affinned. 

J,  E.  Florea  and  O.  Seidensticker,  for  appellant. 
jB.  0.  Hawkins  and  H.  E.  Smith,  for  appellee. 

BoBiNSON^  J. — Appellee  sued  upon  the  following  agree- 
ment: "Order  from  J.  A.  Everitt,  Seedsman.  Indianap- 
olis, Ind.,  Nov.  9,  1895.  To  Indiana  Paper  Co.  P.  O. 
City.  Deliver  to  our  printers,  as  instructed  with  later 
specifications.  [Signed]  J.  A.  Everitt,  Seedsman.  53,000 
lbs.  book  paper  at  $3.75  per  cwt. 

"This  paper  is  to  match  the  paper  in  our  1894  catalogue 
for  quality,  finish,  and  appearance,  except  the  color  is  to  be 
white  like  sample  attached  marked  ^J.  A.  E.^  and  attached 
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to  this  copy  marked  'C.  E.  G/  Weight  to  be  on  basis  of 
37x48  53  lbs.,  500  sheets.  Specifications  for  size  will  be 
given  early  next  week.  Delivery  to  be  made  one-half  Dec. 
10th  or  before,  one-half  Jan.  1st  or  before.  Terms,  ninety 
days. 

"Accepted.  Indiana  Paper  Co.,  per  Claude  E.  Geisen- 
dorfF,  ^C.  E.  Q.,^  'J.  A.  E.'  Match  as  nearly  as  possible 
for  color." 

It  is  averred  that  after  a  part  of  the  paper  was  furnished, 
appellant  refused  to  accept  any  more,  and  refused  to  pay 
for  the  part  delivered;  that  appellee  then  had  on  hand  a 
quantity  of  the  paper  which  it  had  caused  to  be  manufac- 
tured especially  to  fill  this  contract  and  which  was,  because 
of  its  size  and  quality,  unmerchantable. 

Appellant  answered,  general  denial,  payment,  and  special 
defense  that  appellant,  desiring  to  publish  a  catalogue  for 
1896,  appellee  represented  it  would  furnish  the  same  kind 
of  paper  used  in  the  1894  catalogue,  and  in  consideration 
of  such  representations  appellant  entered  into  the  written 
agreement  sued  on  and  thereby  purchased  from  appellee 
53,000  pounds  of  white  book  paper  of  the  same  kind,  class, 
grade,  and  quality  that  was  used  in  its  1894  catalogue ;  that 
appellee  Jmew  the  purpose  for  which  the  paper  was  to  be 
used,  and  undertook  that  every  fifty-three  pounds  delivered 
should  make  500  sheets  of  paper  thirty-seven  by  forty-eight, 
no  more  no  less ;  that  the  paper  appellant  used  was  delivered 
to  its  printers  and  used  by  them  before  it  learned  of  its 
quality,  but  immediately  upon  learning  of  the  quality  and 
weight  notified  appellee  not  to  deliver  any  more  of  that 
quality  but  to  deliver  the  paper  purchased,  which  appellee 
failed  to  do;  that  500  sheets  would  not  weigh  fifty-three 
poimds,  was  unfit  for  appellee's  use,  and  worth  not  to  exceed 
$2.50  per  hundred  weight;  that  appellant  was  compelled  to 
go  into  the  market  and  pay  $4.60  per  hundred  weight  for 
paper  to  complete  its  catalogue,  causing  appellant  a  loss  in 
a  named  sum,  for  which  judgment  is  asked. 
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Upon  a  trial  by  the  court  appellee  had  judgment.  Motion 
for  a  new  trial  overniled.  The  only  questions  discussed 
arise  on  this  ruling. 

The  contract  must  be  construed  as  a  whole.  The  contract 
calls  for  53,000  pounds  of  paper  to  match  the  paper  in  the 
1894  catalogue  for  ^^quality,  finish  and  appearance  except 
the  color",  but  this  must  be  taken  in  connection  with  that 
part  of  the  contract  which  says,  "weight  to  be  on  basis  of 
37x48,  53  lbs.,  500  sheets.  The  contract  does  not  neces- 
sarily mean  that  the  paper  shall  be  like  the  sample  in 
weight.  The  quality,  finish,  and  appearance  are  to  be 
gathered  from  the  sample,  and  we  can  only  conclude  that  the 
parties  did  not  intend  that  the  weight  should  be  so  deter- 
mined, because  they  made  distinct  provision  for  determin- 
ing that  in  another  way. 

We  can  not  read  into  the  contract  the  word  "net''  immedi- 
ately after  "53,000  lbs.  book  paper",  as  argued  by  counsel. 
That  term,  in  commercial  transactions,  has  a  fixed  and  defi- 
nite meaning.    Scott  v.  Hartley,  126  Ind.  239. 

The  evidence  upon  some  questions  in  issue  was  conflict- 
ing. This  evidence  we  can  not  weigh.  Whether  there  was 
a  substantial  compliance  with  the  contract  by  appellee  was  a 
question  to  be  determined  from  all  the  evidence.  The  con- 
tract required  the  paper  to  match  the  paper  of  the  old  cat- 
alogue for  quality,  finish,  and  appearance.  There  is  evi- 
dence that  the  paper  furnished  by  appellee  did  this.  There 
was  a  conflict  as  to  whether  the  paper  furnished  reached 
the  weight  required  by  the  contract.  Appellant  required 
that  the  weight  should  not  exceed  fifty-three  pounds,  and 
there  is  no  evidence  that  it  did.  There  is  no  evidence  that 
any  of  it  fell  below  fifty  pounds.  There  is  evidence  that  it 
is  not  possible  to  make  all  sheets  alike  in  weight,  and  that 
fifty  pound  paper  would  print  just  as  good  a  job  as  fifty- 
three  pound  paper,  and  unless  the  paper  was  put  on  the 
scales  the  difference  would  not  be  known.  We  can  not  say 
that  there  is  no  evidence  from  which  the  court  could  say  that 
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there  had  been  a  substantial  compliance  with  the  contract  by 
appellee. 

Appellant  argues  that  appellee  was  permitted,  over  ob- 
jection, to  contradict  the  terms  of  the  written  contract  by 
showing  a  usage  in  the  paper  trade  as  to  the  manner  of 
weighing  paper  like  that  in  question,  and  that  such  usage 
was  not  pleaded.  No  objection  was  made  to  the  introduc- 
tion of  this  evidence  on  the  ground  that  it  was  not  within 
the  issues  presented  by  the  pleadings,  but  the  ground  of 
objection  was  that  the  evidence  tended  to  contradict  a  writ- 
ten contract.  But,  as  stated  by  the  trial  court  at  the  time, 
the  evidence  was  admitted  not  to  contradict  the  contract, 
but  as  an  aid  in  its  interpretation  by  applying  the  usage 
of  the  particular  business  to  the  construction  of  the  con- 
tract. Only  the  grounds  of  objection  presented  to  the  trial 
court  can  be  considered  on  appeal. 

It  was  shown  in  evidence  that  "58,000  lbs.  book  paper, 
weight  to  be  on  basis  37x48,  53  lbs.,  500  sheets"  has 
a  particular  meaning  peculiar  to  the  paper  trade;  that  such 
an  order  means  1,000  reams  of  fifty-three  pounds  to  the 
ream ;  and  that  it  was  the  usage,  where  a  weight  is  specified, 
to  include  the  weight  of  wrappings  necessary  safely  to 
transport  it,  unless  otherwise  specified  in  the  contract.  The 
evidence  of  a  number  of  witnesses  experienced  in  the  paper 
business,  that  such  a  usage  exists,  was  not  contradicted.  As 
it  was  shown  that  the  above  provision  has  a  particular  mean- 
ing always  used,  it  is  presumed  the  contract  was  made  with 
reference  to  that  meaning.  It  can  not  be  said  that  the  evi- 
dence contradicts  the  express  terms  of  the  contract.  The 
record  shows  that  the  evidence  was  admitted  for  the  purpose 
of  showing  what  was  meant  by  the  terms  used — ^not  to  con- 
tradict the  contract  but  as  an  aid  in  its  interpretation  by 
applying  the  rules  of  the  particular  business. 

Nor  can  it  be  said  that  such  a  usage  is  unreasonable,  con- 
trary to  law,  or  opposed  to  public  policy.  In  Momingstar 
V.  Cunningham,  110  Ind.  828,  it  is  said:    "Parties  who  are 
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engaged  in  a  particular  trade  or  bufliness,  or  persons  ac- 
customed to  deal  with  those  engaged  in  a  particular  busi- 
ness, may  be  presumed  to  have  knowledge  of  the  uniform 
course  of  such  business.  Its  usages  may,  therefore,  in  the 
absence  of  an  agreement  to  the  contrary,  reasonably  be  sup- 
posed to  have  entered  into  and  formed  part  of  their  con- 
tracts and  understandings  in  relation  to  such  business,  as 
ordinary  incidents  thereto.  East  Tennessee,  etc.,  B.  Co.  v.. 
Johnston,  75  Ala.  596,  51  Am.  Eep.  489 ;  Mooney  v.  How- 
ard Ins.  Co.,  138  Mass.  375,  52  Am.  Rep.  277 ;  Florence 
Machine  Co.  v.  Daggett,  135  Mass.  582;  Fitzsimmons  v. 
Academy,  etc.,  81  Mo.  37 ;  Cooper  v.  Kane,  19  Wend.  386 ; 
Kelton  V.  Taylor,  11  Lea  (Tenn.)  ^64,  47  Am.  Rep.  284,  7 

There  was  evidence  tending  to  show  that  appellant  had 
knowledge  of  the  usage  in  question.  Mr.  Everitt  testified 
that  he  had  ''had  considerable  experience  and  quite  varied 
experience  in  purchasing  paper".  From  this  evidence,  and 
the  fact  that  he  did  not  deny  knowledge  of  such  a  usage,  the 
court  might  conclude  that  he  had  such  knowledge. 

It  can  not  be  said  of  the  contract  that  it  was  so  plain  in 
its  terms  as  to  the  manner  of  weighing  the  paper  that  there 
could  be  but  one  conclusion.  The  total  weight  was  to  be 
"on  the  basis"  of  "37x48,  53  lbs.,  500  sheets." 

In  Walls  V.  Bailey,  49  N.  Y.  464,  a  party  who  had  con- 
tracted in  writing  to  do  certain  plastering  at  so  much  per 
square  yard  charged  for  the  full  surface  of  the  walls  without 
deduction  for  doors  and  windows  and  the  like,  and  to  sup- 
port Buch  charges  he  was  allowed  to  prove  a  custom  of  plas- 
terers in  the  city  so  to  measure  and  charge. 

In  Wilcox  V,  Wood,  9  Wend.  346,  proof  of  a  local  custom, 
that  a  lease  from  the  first  day  of  May  in  one  year  to  the  first 
day  of  May  in  the  succeeding  year  expires  at  noon  of  the 
last  day,  was  held  admissible. 

In  Lowe  v.  Lehman,  15  Ohio  St.  179,  where  a  party  con- 
tracted to  furnish  and  lay  brick  by  the  thousand,  a  local 
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custom  as  to  how  the  number  should  be  estimated  was  held 
not  unreasonable. 

In  Ford  v.  Tirrell,  9  Gray  401,  a  contract  to  build  a 
cellar  wall  at  a  certain  price  per  foot,  evidence  of  the  usage 
of  measuring  such  walls  was  admitted. 

In  Barton  v.  McKelway,  22  N.  J.  L.  165,  under  a  con- 
tract to  deliver  trees  not  less  than  one  foot  high,  it  was  held 
proper  to  show  a  usage  of  all  dealers  that  the  length  was 
measured  only  to  the  top  of  the  ripe  wood,  rejecting  the 
green,  immature  top.  See,  also,  Soulier  v.  Kellerman,  18 
Mo.  509;  Lyon  v.  Culbertson,  83  111.  33,  25  Am.  Rep. 
349;  Smith  v.  Clews,  114  N.  Y.  190,  11  Am.  St.  627, 
21  N.  E.  160,  4  L.  R.  A.  392;  Susquehanna,  etc.,  Co.  v. 
White,  66  Md.  444,  7  Atl.  802,  59  Am.  Kep.  186 ;  Merich 
V.  McNalhj,  26  Mich.  374;  Featherston  v.  RounsavUle,  73 
Ga.  617;  Parks  v.  O'Connor,  70  Tex.  377,  8  S.  W.  104; 
Lane  v.  Union  Nat.  Bank,  3  Ind.  App.  299 ;  Scott  v.  Hart- 
ley, 126  Ind.  239  ;yari  Camp,  etc.,  Co.  v.  Hartma/n,  126 
Ind.  177. 

It  is  well  settled  that  usage  can  not  be  set  up  to  contra- 
dict a  contract.  "But  when  there  is  nothing  in  the  agree- 
ment to  exclude  the  inference,  the  parties  are  always  pre- 
sumed to  contract  in  reference  to  the  usage  or  custom  which 
prevails  in  the  particular  trade  or  business  to  which  the 
contract  relates ;  and  the  usage  is  admissible  for  the  purpose 
of  ascertaining  with  greater  certainty  what  was  intended  by 
the  parties."    Hinton  v.  Locke,  5  Hill  437. 

Appellee  sued  upon  the  contract  as  made.  When  it  is 
shown  that  the  usage  exists,  it  is  presumed  that  the  con- 
tract was  made  with  reference  to  it.  It  is  not  sought  to 
contradict  or  vary  the  contract  by  the  usage,  but  to  inter- 
pret it  according  to  the  usage  which  the  parties  are  presumed 
to  have  had  in  mind  when  the  contract  was  made.  The 
usage  itself  was  incorporated  in  and  became  a  part  of  the 
contract  sued  on.  Drudge  v.  Letter^  18  Ind.  App.  694, 
63  Am.  St.  359;  Lyon  v.  Lenon,  106  Ind.  567;  Leiter  v. 
Emmons,  20  Ind.  App.  22 ;  Reissner  v.  Oxley^  80  Ind.  580. 
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It  is  further  argued  by  counsel  that  the  amount  of  re- 
covery is  erroneous,  the  same  being  too  large.  It  is  un- 
necessary to  set  out  the  evidence  bearing  upon  this  question. 
Suffice  it  to  say  there  is  evidence  to  sustain  the  court^s  find- 
ing in  the  amount  named  atid  for  which  judgment  was  ren- 
dered. Leaving  out  any  question  of  interest,  there  is  evi- 
dence to  sustain  the  finding.  From  the  whole  record  we 
think  the  case  was  properly  decided  upon  its  merits.  Judg- 
ment affirmed. 


Case  v.  Moorman. 

[No.  8,176.    FUed  October  4, 1900.] 

TBiAL.-^Fieading.'-Amendtneni  After  Close  of  Evidence.— In.  the  trial 
of  an  action  in  replevin  it  was  disclosed  by  the  evidence  that  the 
property  in  question  was  involved  in  a  former  attachment  suit  and 
that  plaintiff  was  present  with  his  attorney  and  the  defense  therein 
made  was  that  plaintiff  was  the  owner  of  the  property  then  in  con- 
troversy, but  it  was  decided  in  such  case  that  it  was  the  property  of 
another.  Held,  that  the  action  of  the  court  in  permitting  defendant 
at  the  close  of  the  evidence  to  file  an  additional  paragraph  of  an- 
swer setting  up  such  matters  was  not  error,    pp.  fS9J^i96, 

PLKADDia. — Answer. — Former  Adjudication,'-  In  an  action  in  replevin 
an  answer  that  the  title  to  the  property  in  question  had  been  judi- 
cially determined  against  plaintiff's  claim  of  ownership  in  an 
attachment  proceeding  in  which  trial  plaintiff  was  present  in  per- 
son and  by  counsel  to  protect  his  interest  in  the  property  was  good 
as  against  demurrer,    pp,  £96^  £97, 

From  the  Fayette  Circuit  Court.     Ajfirmed. 

R.  Conner,  L.  Conner  and  J.  E.  Watson,  for  appellant. 
Edgar  O'Hair,  D.  W.  McKee,  J.  L  Little  and  H.  L. 
Frost,  for  appellee. 

Wiley,  J. — This  was  an  action  in  replevin  in  which  ap- 
pellant was  plaintiff  and  appellee  defendant.  The  com- 
plaint is  in  the  ordinary  form,  and  as  its  sufficiency  is  not 
questioned  no  further  reference  need  be  made  to  it.  The 
case  was  put  at  issue  by  an  answer  in  denial  and  submitted 
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to  a  jury  for  trial.  After  the  evidence  had  been  heard,  the 
appellee  asked  and  was  granted  leave  to  file  an  additional 
affirmative  paragraph  of  answer,  to  which  appellant  ob- 
jected and  excepted.  To  this  additional  paragraph  of  an- 
swer the  appellant  demurred  for  want  of  facts,  which  de- 
murrer was  overruled,  and  he  refused  to  plead  further. 
After  the  filing  of  the  additional  paragraph  of  answer  and 
the  overruling  of  the  demurrer  thereto,  the  jury  were  re- 
sworn. The  appellant  refused  to  argue  the  case  to  the  jury, 
and,  after  argument  by  counsel  for  appellee,  the  jury  were 
instructed  by  the  court,  and  subsequently  returned  a  ver- 
dict for  the  appellee.  Appellant's  motion  for  a  new  trial 
was  overrided,  and  judgment  rendered  on  the  verdicts 

The  only  questions  raised  by  the  assignment  of  errors 
and  discussed  by  appellant  are:  (1)  The  action  of  the 
court  in  permitting  the  appellee  to  file  the  additional  para- 
graph of  answer,  and  (2)  that  the  court  erred  in  overruling 
the  demurrer  to  such  additional  paragraph  of  answer. 

The  decision  of  the  questions  thus  raised  necessitates  a 
brief  statement  of  the  facts  disclosed  by  the  record  and  the 
material  averments  of  the  pleading  in  question.  Septem- 
ber 20, 1897,  Charles  Pepper  and  Louis  Pepper  commenced 
an  action  in  attachment  in  the  Franklin  Circuit  Court 
against  Seymour  J.  Merrell  and  Edward  Personett,  and  a 
writ  of  attachment  was  issued  and  levied  upon  the  property 
described  in  appellant's  complaint.  The  appellee  herein 
was  the  sheriff  of  said  county  and  charged  with  the  execu- 
tion of  the  writ.  November  6,  ,1897,  appellant  conmienced 
this  action  in  the  same  court.  Summons  was  served,  appel- 
lee appeared,  and  appellant,  on  December  9,  1897,  moved 
for  a  change  of  venue  from  the  county,  and  the  venue  was 
changed  to  the  court  below.  December  11,  1897,  the  first 
above  mentioned  action  was  tried  in  the  court  where  it  was 
commenced,  resulting  in  a  verdict  and  judgment  for  the 
plaintiffs,  and  by  which  it  was  adjudged  that  the  property 
attached — ^being  the  same  as  described  in  the  complaint  in 
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this  case — ^was  the  property  of  Merrell  and  Personett,  and 
the  appellee  as  such  sheriff  was  ordered  to  sell  it  under  the 
judgment.  On  the  1st  day  of  June,  1898^  the  appellee  filed 
in  the  court  below  his  answer  in  denial,  and  the  same  day 
the  case  was  submitted  to  a  jury  for  trial.  In  the  trial  of 
the  case  below,  the  appellant  was  represented  by  one  F.  M. 
Alexander  and  other  counsel.  In  the  trial  of  the  case  at  bar, 
it  was  disclosed  by  the  evidence  that  appellant,  in  the  case 
of  Pepper  and  Pepper  against  Merrell  and  Personett,  above 
referred  to,  employed  the  said  Alexander  as  his  attorney 
to  represent  him  and  protect  his  interests  in  said  case ;  that 
he  was  present  with  his  attorney  at  the  trial  of  the  case; 
that  he  sat  by  his  counsel  and  advised  with  him  in  the  ex- 
amination of  witnesses.  These  facts  are  all  averred  in  the 
supplemental  and  additional  paragraph  of  answer,  and  it 
is  also  averred  that  the  said  Alexander  managed  and  con- 
ducted the  defense  in  said  case  on  behalf  of  the  said  Case 
and  the  nominal  defendants  therein.  It  is  shown  that  in 
the  trial  of  the  Pepper  case  the  defense  was  made  that  ap- 
pellant here  was  the  owner  of  the  property  in  controversy, 
and  he  attempted  to  establish  the  fact  by  employing  coun- 
sel, attending  the  trial  in  person,  testifying  as  a  witness,  and 
advising  with  counsel  during  the  progress  of  the  trial. 

It  is  urged  by  appellant's  counsel  that,  under  the  facts 
disclosed  by  the  record,  it  was  an  abuse  of  discretion  of  the 
trial  court  to  allow  appellee,  after  the  close  of  the  evidence, 
to  file  the  additional  paragraph  of  answer.  The  rule  in  this 
State  has  long  been  settled  that  it  is  within  the  discretion  of 
the  trial  court  to  allow  the  filing  of  additional  pleadings 
after  the  issues  are  closed,  and  even  after  the  close  of  the 
evidence,  and  such  action  will  not  be  reviewed  except  where 
it  appears  that  there  has  been  a  plain  abuse  of  such  discre- 
tion. 

In  Bever  v.  North,  107  Ind.  544,  the  court  by  Elliott, 
J.,  said:  "The  matter  of  permitting  the  opening  of  the 
issues  for  the  purpose  of  filing  additional  pleadings  is  to  a 
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great  extent  a  matter  of  discretion,  and  we  cannot  interfere 
with  its  exercise.  It  is  only  where  it  is  made  to  appear  that 
there  was  an  abuse  of  discretion  that  we  can  reverse  the 
judgment  of  the  trial  court."  See,  also,  Trees  v.  Eakin, 
9  Ind.  554;  Louisville,  etc.,  R.  Co.  v.  Hubbard,  116  Ind. 
193;  Burnett  v.  MilneSy  148  Ind.  230;  Sandford,  etc.,  Co. 
V.  Mullen,  1  Ind.  App.  204 ;  Myers  v.  Moore,  3  Ind.  App. 
226 ;  Adams  v.  Main,  3  Ind.  App.  232,  50  Am.  St.  266 ; 
Peigh  v.  Huffman,  6  Ind.  App.  658;  Keck  v.  State,  etc., 
12  Ind.  App.  119;  Diltz  v.  Spahr,  16  Ind.  App.  591; 
Brandt  v.  State,  17  Ind.  App.  311 ;  Smith  v.  Byers,  20  Ind. 
App.  51. 

Another  rule  is  that  where  the  trial  court  has  permitted 
amendments  to  be  made  to  pleadings  during  the  progress 
of  the  trial,  and  after  the  conclusion  of  the  evidence,  the 
adverse  party  must  affirmatively  show  that  he  was  preju- 
diced thereby,  before  he  will  be  entitled  to  a  reversal  on  that 
ground.    See  Diltz  v.  Spahr,  supra,  and  cases  there  cited. 

In  the  case  before  us,  no  showing  is  made  that  appellant 
was  prejudiced  by  the  amendment.  Our  conclusion  on  this 
point  is  that  the  court  was  not  in  error  in  permitting  appel- 
lee to  file  the  additional  paragraph  of  answer. 

Much  that  we  have  said  is  applicable  to  the  second  prop- 
osition discussed.  The  additional  paragraph  of  answer  was 
good  against  a  demurrer  for  want  of  facts,  for  at  least  three 
reasons:  (1)  It  disclosed  the  fact  that  during  the  intro- 
duction of  evidence  it  developed  that  appellant  had  em- 
ployed counsel  in  the  case  of  Pepper  and  Pepper  against 
Merrell  and  Personett,  to  protect  his  interest  in  the  iden- 
tical property  in  controversy  here,  he  at  the  time  and  in  that 
case  claiming  that  he  was  the  owner.  (2)  It  avers  facts  that 
show  that  he  was  privy  to  that  action  and  was  bound  by  the 
judgment.  Sec  Bums  v.  Gavin,  118  Ind.  320;  Palmer 
v.  Hayesy  112  Ind.  289.  (3)  It  averred  the  rendition  of  a 
judgment  in  a  judicial  proceeding  showing  that  it  had  been 
solemnly  adjudged  in  such  proceeding  that  the  title  to  the 
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property  in  question  was  in  a  third  person,  and  while  it  is 
held  that  such  proof  is  provable  under  the  general  denial 
(see  Fruits  v.  Elmore,  8  Ind.  App.  278),  no  harm  could 
come  to  appellant  by  specially  pleading  the  fact. 

Anything  which  tends  to  defeat  the  plaintiff's  claim  of 
title,  where  he  asserts  his  claim  of  ownership  by  an  action 
in  replevin,  may  be  proved  under  the  general  denial  (see 
Aultman  v.  Forgey^  10  Ind.  App.  397 ;  Shipman,  etc.,  Co, 
V.  Pfeiffery  11  Ind.  App.  445),  and  it  certainly  follows  that 
specially  pleading  any  such  facts  in  defense  could  not  be 
harmful  to  the  plaintiff. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
additional  paragraph  of  answer.    Judgment  affirmed. 


Thb  State,  ex  bel.  Olosson  v.  David. 

[No.  8^851.    FUed  October  4, 1900.] 

Thial. — Separation  of  Witnesses, — Violation  of  Courts  Order. — Ex- 
elusion  of  Evidence,  ^Where  a  witness  disobeys  an  order  of  the 
court  directing  a  separation  of  witnesses,  a  party,  who  is  without 
fault,  will  not  be  denied  the  right  of  having  suoh  witness  testify. 
pp.  298-SOt. 

Evn>KKCB. — Opinion  of  Witness. — Bastardy,— Whete  on  a  trial  for 
bastardy  the  relatrix  testified  that  the  acts  of  intimacy  between  her 
and  the  defendant  took  place  in  a  room  where  a  man  and  his  wife 
^were  sleeping,  and  that  defendant  came  to  her  quietly  from  an 
adjoining  room  while  the  others  were  asleep,  it  was  proper  for  the 
'wif^  who  as  a  witness  for  defendant  stated  that  she  did  not  hear 
him  enter  the  room,  to  testify  that  she  was  easily  awaked,    p,  30i. 

From  the  Monroe  Circuit  Court.     Reversed. 

J.  R.  East  and  R.  O.  Miller,  for  appellant 
cT".  E.  Henley,  J.  B.  Wilson,  R.  W.  Miers  and  E.  Corr,  for 
appellee. 

CoMSTocK^  J. — ^Prosecution  for  bastardy.  The  relatrix 
testified  that  she  was  an  unmarried  woman ;  that  on  the  21st, 
23rd,  and  27th  days  of  August,  and  on  the  3rd  day  of  Sep- 
tember, 1897,  she  had  sexual  intercourse  with  the  defend- 
ant.    That  she  had  her  monthly  sickness  about  the  29th  of 
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August,  1897,  and  did  not  have  a  return  thereof  afterwards ; 
that  she  was  delivered  of  a  bastard  child  May  29,  1898,  and 
that  appellee  was  its  father.  She  was  sustained  by  the  proof 
of  admissions  by  the  defendant  of  improper  relations  with 
her.  Appellee,  when  arrested,  escaped  from  the  officers  and 
fled  to  Illinois.  He  gave  as  a  reason  for  his  flight  that  he 
had  been  told  that  it  was  hard  to  get  out  of  such  a  case.  He 
testified  that  he  had  never  had  sexual  intercourse  with  the 
relatrix.  Two  witnesses  testified  in  behalf  of  appellee  that 
they  had  had  improper  relations  with  the  relatrix. 
•  The  first  reason  for  a  new  trial  discussed  is  the  refusal  of 
the  court  to  permit  one  Otto  Hotzer,  who  had  been  sworn  as 
a  witness  in  behalf  of  appellant,  to  testify.  The  witnesses, 
before  a  statement  of  the  cause  had  been  made,  had  been 
sworn  and  charged  by  the  court  not  to  be  present  during 
the  hearing  of  the  testimony.  The  witness  having  been 
called  to  the  witness  stand  and  sworn  said  that  he  had  been 
in  the  court  room  and  had  heard  a  part  of  the  testimony  of 
the  relatrix,  but  that  he  had  not  heard  the  instruction  of  the 
court;  that  he  had  not  been  served  with  process;  that  he 
knew  nothing  about  any  service ;  that  he  had  come  to  hear 
the  trial. 

The  attorneys  for  appellant  stated  that  they  were  not  per- 
sonally acquainted  with  the  witness  Hotzer;  did  not  know 
him ;  did  not  know  that  he  had  heard  any  part  of  the  testi- 
mony of  the  relatrix  or  of  any  other  witness.  Appellant 
then  proposed  to  prove  by  said  witness  the  following  facts : 
"That  on  the  last  of  October  or  the  first  of  November,  1897, 
said  witness  had  a  conversation  with  the  defendant,  James 
A.  David,  in  which  conversation  the  defendant  told  him  (the 
witness)  that  he  had  the  relatrix  in  a  family  way  and  asked 
the  witness  to  tell  him  what  kind  of  medicine  to  give  her  for 
it."  The  court  refused  to  allow  the  witness  to  testify  for  the 
reason  that  the  plaintiff  and  relatrix  had  been  negligent  in 
not  having  him  properly  served  with  process  and  in  not 
preventing  the  witness  from  hearing  the  testimony  of  the 
relatrix. 
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In  support  of  the  motion  for  a  new  trial^  appellant  filed 
the  affidavit  of  the  relatrix  that  she  was  present  at  the  time 
the  witnesses  were  sworn  and  instructed  to  retire  from  the 
court  room,  and  when  the  witness  Hotzer  was  placed  upon 
the  witness  stand  to  testify  in  her  behalf,  but  that  up  to 
that  time  she  did  not  know  that  he  was  in  the  court  room, 
or  that  he  had  heard  the  testimony  or  any  part  of  the  testi- 
mony of  any  witness.  Also  the  affidavits  of  J.  K.  East  and 
Robert  G.  Miller,  that  they  were  the  only  counsel  for  the 
plaintiff  and  were  present  during  the  trial  of  the  cause,  but 
that  before  the  witness  Hotzer  was  put  on  the  witness  stand, 
they  did  not  have  any  knowledge  of  his  presence  in  the  court 
room,  or  that  he  had  heard  any  testimony  in  the  cause ;  that 
said  witness  had  been  served  by  copy  of  subpcena  left  at  his 
last  usual  place  of  residence,  as  they  were  informed ;  that 
they  did  not  directly  or  indirectly  cause  said  witness  to  re- 
main in  the  court  room  and  hear  any  part  of  the  testimony 
of  the  relatrix  or  that  of  any  other  person  in  the  case. 

We  have  given  the  foregoing  statement  of  the  evidence 
introduced  to  show  the  importance  of  that  which  was  ex- 
cluded. 

In  Davis  v.  Byrd^  94  Ind.  625,  the  trial  court  had  ordered 
a  separation  of  the  witnesses ;  a  witness  for  the  appellant 
had  notice,  although  not  in  the  court  room  at  the  time  it  was 
made;  he  came  into  the  court  room  and  remained  while 
several  witnesses  were  testifying.  It  did  not  appear  that 
appellant  was  in  any  way  responsible  for  his  presence  or 
had  any  knowledge  of  his  violation  of  the  order  of  court. 
Upon  motion  of  appellee,  the  testimony  of  the  witness  was 
excluded.  The  judgment  of  the  trial  court  was  reversed. 
The  court  say:  "A  witness  who  disobeys  the  order  of  the 
court  excluding  him  from  the  court  room  should  be  pun- 
ished, and  severely  punished,  for  his  disobedience,  but  this 
punishment  should  fall  on  the  guilty  person,  and  not  on  an 
innocent  party.  It  is  difficult  to  imagine  any  principle  of 
law  which  will  justify  the  punishment  of  an  innocent  party 
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for  the  contumacious  behavior  of  a  witness.  A  litigant  has 
no  authority  over  the  witnesses  subpoenaed  by  him,  and  is 
not  ansverable  for  their  wrongful  conduct,  and  he  ought 
not  to  be  denied  a  right  J)ecause  a  wrong  has  been  committed 
for  which  he  is  neither  morally  nor  legally  responsible.  It 
may  be  a  very  serious  punishment  to  be  deprived  of  the  testi- 
mony of  a  witness,  and  if  the  party  is  himself  free  from 
fault,  this  punishment  should  not  be  visited  on  him;  if, 
however,  he  is  in  fault,  if  he  has  directly  or  indirectly  in- 
fluenced the  witness  to  disobey  the  order  of  the  court,  or  if 
he  has  knowingly  suffered  it,  then  it  is  but  just  that  he 
should  pay  the  penalty  of  his  w;rongful  act  by  the  loss  of  the 
witness'  testimony.  We  hold  the  true  rule  to  be  this: 
Where  a  party  is  without  fault,  and  a  witness  disobeys  an 
order  directing  a  separation  of  witnesses,  the  party  shall  not 
be  denied  the  right  of  having  the  witness  testify,  but  the 
conduct  of  the  witness  may  go  to  the  jury  upon  the  question 
of  his  credibility.  The  modern  authorities  are  overwhelm- 
ingly in  favor  of  this  doctrine.  Mr.  Bishop  says:  *0n  the 
other  hand,  if  the  party  was  without  fault,  the  judge  has 
no  right  to  punish  his  innocence  by  depriving  him  of  his 
evidence,  and  ruin  him  at  the  will  of  a  witness.  The  testi- 
mony should  be  admitted,  subject  to  observation  to  the  jury. 
Such  is  the  law  in  principle.  *  *  *  Other  judges,  less 
mindful  of  these  reasons,  appear  to  deem  it  within  their 
discretion  in  all  cases  of  disobedience  to  the  order  to  reject 
the  witness.'  1  Bishop  Crim.  Proc,  §§1191,  1192.  An 
English  author  gives  this  statement  of  the  rule:  'But  it 
seems  to  be  now  settled,  that  the  judge  has  no  right  to  reject 
the  witness  on  this  ^ound,  however  much  his  wilful  diso- 
bedience of  the  order  mav  lessen  the  value  of  his  evidence.' 
2  Taylor  Ev.  1210.  The  same  doctrine  is  found  in  2 
Phillipps  Ev.  (5th  Am.  ed.)  744.  Among  the  cases  support- 
ing the  conclusion  which  we  here  announce  are:  Daven- 
port V.  Ogg,  15  Kan.  363 ;  Pleasant  v.  State,  15  Ark.  624 ; 
State  V.  Salgc,  2  Nev.  321;  Grimes  v.  Martiuy  10  Iowa 
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347;  Bell  v.  State,  A4:  Ala.  393;  Keith  v.  Wilson,  6  Mo. 
435 ;  People  v.  Boscovitch,  20  Cal.  436 ;  Hopper  v.  Com- 
monwealth, 6  Grat.  684;  Gregg  v.  /S<afe,  3  W.  Va.  705; 
Books  V.  State,  65  Ga.  330;  Smith  v.  /Steie,  4  Lea  (Tenn.) 
^2S  ;Bulliner  v.  People,  95  111.  394." 

In  Burk  v.  Andis,  98  Ind.  59,  60,  one  reason  for  a  new 
trial  was  the  refusal  of  the  court  to  permit  a  witness  to 
testify  upon  behalf  of  the  defendant.  The  witness  had  been 
sworn,  and  had  heard  the  court  order  him  to  stay  out  of  the 
court-house  while  the  witnesses  were  testifying,  but  paid  no 
attention  to  it.  The  Supreme  Court  in  the  opinion,  say: 
"The  exclusion  of  the  testimony  of  such  witnesses  has  here- 
tofore been  intimated  in  Indiana  to  be  a  matter  within  the 
discretion  of  the  court  trying  the  cause,  and  it  has  been 
stated  that  whether  the  testimony  of  the  disobedient  witness 
was  admitted  or  rejected,  this  court  would  not  interfere 
unless  it  appeared  that  such  discretion  had  been  abused. 
Porter  v.  State,  2  Ind.  435 ;  Jackson  v.  State,  14  Ind.  327. 
But  in  the  recent  case  of  Davis  v.  Byrd,  94  Ind.  525,  this 
court  said",  quoting  the  rule  as  above  set  out,  and  upon 
the  authority  of  that  case  reversed  the  judgment. 

In  Taylor  v.  State,  130  Ind.  66,  the  trial  court  excluded 
a  witness.  In  the  opinion  it  is  stated :  "It  appeared  that  the 
witness  had  not  been  subpoenaed,  and  did  not  know  that  she 
would  be  called  upon  to  testify  in  the  cause,  but  the  appel- 
lant knew  she  was  in  possession  of  the  facts  which  he  pro- 
posed to  prove  by  her.  He  and  his  counsel  denied  all 
knowledge  of  the  fact  that  the  witness  was  in  the  court  room 
during  the  trial.  The  court  nevertheless  refused  to  allow 
her  to  testify  in  the  cause.  The  fact  proposed  to  be  proved  by 
her  was  material  to  the  defense  in  the  cause.  We  think  the 
court  erred  in  excluding  the  evidence  of  the  witness."  Ref- 
erence is  made  in  the  opinion  to  Davis  v.  Byrd,  supra; 
Burk  V.  Andis,  supra;  and  State  v.  Thomas,  111  Ind.  515. 
In  the  case  at  bar,  by  the  ruling  of  the  court  complained 
of,  the  State  was  deprived  of  material  evidence  to  which  it 
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was  entitled.  It  does  not  sufficiently  appear  that  either  the 
State  or  the  relatrix  was  responsible  for  the  non-compliance 
with  the  order  of  the  court.  Nor  does  it  appear  that  the 
appellant  was  negligent  in  the  manner  of  the  service  of 
process  upon  the  witness.  It  does  appear  that  counsel  for 
appellant  and  the  relatrix  were  ignorant  of  the  presence  of 
the  witness.  While  the  witness  by  the  violation  of  the  order 
of  the  court  would  render  himself  liable  for  contempt,  the 
State  could  not  by  his  misconduct  alone  be  deprived  of  his 
testimony.  Under  the  foregoing  decisions,  the  court  erred 
in  excluding  the  offered  evidence. 

The  other  reasons  for  a  new  trial  discussed  are  the  admis- 
sion of  certain  testimony  of  Mary  N.  Hadden  and  Joseph 
Hadden.  The  relatrix  testified  in  her  examination  in  chief 
that  the  acts  of  intimacy  between  her  and  the  appellee  had 
occurred  in  a  room  'where  Joseph  and  Mary  Hadden  and 
others  were  sleeping,  and  that  the  appellee  had  come  to  her 
bed  quietly  while  the  others  were  asleep.  The  appellee  slept 
in  an  adjoining  room.  In  behalf  of  appellee,  Mary  Hadden 
testified  that  she  did  not  hear  him  get  out  of  his  bed  at  any 
time  and  go  to  the  bed  of  the  relatrix.  She  was  then  asked 
whether  she  was  easily  awakened  after  she  had  gone  to  sleep ; 
appellant's  objection  to  the  question  was  overruled  and  the 
witness  answered  that  she  was  easilv  awakened.  Over  the 
objection  of  appellant,  Joseph  Hadden  was  permitted  to 
testify  that  his  wife,  Mary  Ann  Hadden,  was  easily  awak- 
ened after  she  had  gone  to  sleep.  The  objection  urged  to  this 
action  of  the  court  is  that  the  question  called  for  an  opinion, 
and  not  the  statement  of  a  fact.  In  this  ruling  there  was  no 
error.  The  opinion  was  one  these  witnesses  were  competent 
to  give. 

Judgment  reversed,  with  instructions  to  the  trial  court  to 
sustain  appellant's  motion  for  a  new  trial 
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EvERiTT,  Seedsman,  v.  Bassler. 

[No.  8.182.    FUed  May  29,  1900.    Rehearing  denied  Oct.  4, 1900.] 

Appeal  and  Ebbob.—  PZeadtn^.  —  Available  error  cannot  be  predi- 
cated upon  the  action  of  the  court  in  overruling  a  motion  to  require 
plaintiff  to  separate  into  paragraphs  the  causes  of  action  improperly 
joined,    p.  304, 

Contracts. — Breach. — Contracts  by  Corretpondejice, — Complaint, — 
In  an  action  for  breach  of  contract  of  employment  made  by  cor- 
respondence in  which  it  was  alleged  that  on  a  certain  date  plaintiff 
made  his  proposal  by  letter,  stating  the  terms  under  which  he  would 
enter  into  the  employment  of  defendant,  and  defendant,  by  letter, 
unconditionally  accepted  plaintiff's  terms,  the  minds  of  the  con- 
tracting parties  met,  and  the  contract  was  complete,  and  it  was 
not  necessary  to  make  any  previous  correspondence  a  part  of  the 
oomplaint.    pp,  304-^07. 

Evidence. — Contracts  by  Correspondence, — Harmless  Error. — In  an 
action  for  a  breach  of  contract  of  employment  entered  into  by  cor- 
respondence, the  introduction  in  evidence  of  letters  which  passed 
between  the  parties  prior  to  those  in  which  the  proposal  was  made 
•  and  accepted  was  harmless,  where  there  was  nothing  in  such  letters 
which  would  vary  the  contract  sued  upon.    pp.  307,  308. 

From  the  Marion  Superior  Court.     Affirmed, 

J.  E.  Florea,  O.  Seidensticker  and  C.  A.  Dryer,  for 
appellant. 
JB.  W.  McBride  and  C,  8.  Denny,  for  appellee. 

Henley^  J. — This  was  an  action  for  damages  growing 
out  of  the  breach  of  contract.  The  first  paragraph  of  com- 
plaint declares  upon  a  verbal  contract;  the  second  upon  a 
written  contract. 

Appellant,  a  corporation,  filed  a  written  motion  directed 
to  each  paragraph  of  complaint,  asking  that  appellee  be  re- 
quired to  separate  the  causes  of  action,  improperly  joined 
therein,  into  paragraphs,  and  number  them,  which  motion 
the  court  overruled.  Appellant's  demurrer  was  also  over- 
ruled to  each  paragraph  of  complaint ;  thereupon  appellant 
filed  four  paragraphs  of  answer  addressed  to  each  paragraph 
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of  complaint  and  a  counterclaim  in  one  paragraph.  Appel- 
lee replied  the  general  denial.  The  cause  was  submitted  to 
the  court  for  trial,  which  resulted  in  a  judgment  for  appel- 
lee.   Appellant's  motion  for  a  new  trial  was  overruled. 

The  first  question  presented  to  this  court  arises  out  of  the 
ruling  of  the  lower  court  in  overruling  appellant's  motion 
to  require  appellee  to  separate  the  causes  of  action  improp- 
erly joined  in  each  paragraph  of  complaint  into  paragraphs 
and  to  number  them.  It  is  not  necessary  that  we  examine 
into  the  merits  of  this  motion,  as  the  ruling  of  the  court  in 
any  event  was  not  available  error  and  could  not  result  in  a 
reversal  of  the  judgment.  It  would  seem  that  the  cases 
cited  by  appellant's  counsel  were  directly  in  point,  but  the 
later  decisions  of  the  Supreme  Court  are  squarely  in  con- 
flict with  the  rule  contended  for  by  coimsel.  See  Wabash, 
etc.,  R.  Co.  y.  Rooker,  90  Ind.  681 ;  Mansfield  v.  Shipp, 
128  Ind.  55;  Richwine  v.  Presbyterian  Church,  135  Ind. 
80 ;  Shaw  v.  Ayres,  17  Ind.  App.  614. 

The  next  question  arises  upon  the  ruling  of  the  lower 
court  in  overruling  the  demurrer  to  each  paragraph  of  com- 
plaint. It  is  averred  in  the  first  paragraph  of  complaint 
that  on  the  15th  day  of  January,  1897,  appellee  was  em- 
ployed by  appellant  to  work  for  appellant  as  salesman  and 
manager  in  appellant's  seed  store  in  Indianapolis,  said  em- 
ployment being  for  the  term  of  one  year,  for  which  service 
appellee  was  to  receive  the  sum  of  $15  per  week  payable  at 
the  end  of  each  week.  That  on  said  day  appellee  entered 
upon  said  work  and  continued  at  said  work  imtil  the  24:th 
day  of  September,'  1897,  when  appellant  discharged  him 
without  cause,  and  refused  to  allow  him  to  continue  in  said 
employment ;  that  appellee  has  performed  all  of  the  condi- 
tions of  said  contract  and  agreement  upon  his  part  to  be  per- 
formed, and  was  ever  ready,  able,  and  willing  to  comply 
with  the  same ;  that  he  has  been  unable  to  obtain  other  em- 
ployment elsewhere,  and  has  lost  his  wages,  profits,  and 
advantages  which  he  could  have  derived  from  said  employ- 
ment, to  his  damage  in  the  simi  of  $285. 
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This  paragraph  of  complaint  was  sufficient  to  withstand 
a  demurrer  for  want  of  facts.  The  statement  in  the  com- 
plaint that  a  certain  amount  was  due  and  unpaid  for  services 
rendered  under  the  contract  of  employment  before  appellee 
was  discharged  does  not  lessen  the  force  of  the  material 
averments  charging  a  breach  of  the  contract  and  resulting 
damages. 

The  second  paragraph  of  complaint  declares  upon  a  writ- 
ten contract  of  employment.  The  contract  was  made  by 
correspondence  which  passed  between  the  parties  prior  to  the 
time  appellee  began  work.  The  complaint  being  upon  a 
written  contract,  it  was  necessary  to  the  sufficiency  of  the 
complaint  that  the  contract  should  be  made  a  part  of  the 
complaint.  It  is  argued  by  counsel  for  appellant  that  all  the 
correspondence  which  went  to  make  up  the  contract  is  not 
made  a  part  of  the  complaint.  Without  stating  in  this 
opinion  a  great  many  of  the  allegations  of  the  second  para- 
graph of  complaint  leading  up  to  the  correspondence,  which 
appellee  contends  was  the  contract  of  employment  and  which 
is  made  a  part  of  his  complaint,  we  set  out  only  that  part 
material  to  the  discussion.  On  the  4th  day  of  January, 
1897,  appellee  addressed  a  letter  to  appellant,  which  in  the 
due  course  of  mail  was  received  by  appellant.  This  letter 
was  as  follows:  "Philadelphia,  Pa.,  Jan.  4,  1897.  J.  A. 
Everitt,  Indianapolis,  Ind.  Dear  Sir:  Yours  of  Jan.  1st 
to  hand.  Prom  it  I  infer  that  you  offer  me  a  position  at 
$15  per  week  for  the  year  1897  in  addition  to  the  money 
advanced  for  transportation,  providing  I  do  not  leave  you 
during  the  year.  This  makes  a  total  of  52x15  equals  780 
plus  $75  equals  $856.  That  is  $855  to  be  paid  during  the 
year.  If  J  am  correct  please  advise  me.  I  will  accept  it 
and  have  sent  in  my  resignation  which  I  hope  lets  me 
oS  Saturday  eve  so  that  I  can  get  off  by  the  middle  of  next 
week  and  report  to  you  by  Jan.  14th.  At  any  rate  I  will 
lose  no  time  in  coming.  Your  letter  will  reach  me  on 
Thursday  which  will  confirm  my  impression.    As  to  leaving 
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you,  I  would  not  come  if  I  thought  there  was  the  slightest 
danger,  as  I  can  have  a  position  in  New  York  at  better  salary 
in  two  or  three  weeks,  but  I  prefer  your  place  and  Indian- 
apolis under  the  circumstances.  Awaiting  your  reply,  I 
am  Respt'y,  H.  R.  Bassler,  2486  No.  82y2  St." 

On  the  6th  day  of  January,  1897,  appellant  wrote  and 
mailed  to  appellee  the  following  letter  in  reply  to  the  above, 
which  reply  was  in  the  due  course  of  mail  received  by  ap- 
pellee at  Philadelphia. 

'^Indianapolis,  Ind.,  Jan.  6,  1897.  H.  R.  Bassler.  Dear 
Sir:  Your  letter  came  this  morning.  We  reply  at  once, 
and  will  say  your  understanding  is  correct,  and  you  should 
lose  no  time  in  making  the  change.  Truly,  J.  A.  Everitt 
Seedsman." 

It  is  said  in  the  case  of  Havens  v.  American  Fire  Ins.  Co., 
11  Ind.  App.  815:  "It  is  well  settled  that  a  proposition 
made  by  one  party  by  letter  to  another  party  at  a  distance, 
containing  a  specific  offer  which  is  unconditionally  accepted 
by  the  latter,  will  constitute  a  vaUd  contract  between  them. 
The  primary  question  in  such  case  is  whether  the  corre- 
spondence shows  an  agreement  upon  which  the  minds  of  the 
parties  met,  or  whether  the  negotiations  are  inchoate  and 
unperfected  until  something  should  intervene  and  be  deter- 
mined in  order  to  give  it  full  effect."  It  does  not  matter 
what  letters  may  have  passed  between  the  parties  to  this 
action  prior  to  the  letter  of  January  4,  1897,  although 
api)ellee's  letter  of  that  date  refers  to  prior  correspondence. 
On  January  4th,  appellee  made  his  proposal  by  letter 
stating  the  terms  under  which  he  would  enter  into  the  em- 
ploy of  appellant.  On  the  6th  day  of  January  of  the  same 
year,  appellant,  by  letter,  unconditionally  accepted  appel- 
lee's terms.  The  minds  of  the  contracting  parties  met  and 
a  valid  contract  existed  between  them.  It  is  alleged  that 
appellee  performed  all  the  stipulations  of  said  contract  upon 
his  part,  but  that  appellant  failed  to  perform  the  agreement 
upon  its  part,  and  without  cause  discharged  appellee  to  his 
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damage.  This  paragraph  of  complaint  also  contains  the 
averment  that  appellee  has  been  unable  to  obtain  other  em- 
ployment since  his  wrongful  discharge  by  appellant, 
although  he  had  diligently  sou^t  for  work.  The  second 
paragraph  of  complaint  is  not  subject  to  the  objections  urged 
against  it  by  appellant's  counsel. 

We  next  pass  to  the  questions  presented  by  appellant^s 
motion  for  a  new  trial.  It  is  insisted  that  the  amount  of 
recovery  is  erroneous  and  excessive,  and  that  there  is  an 
entire  want  of  evidence  to  support  the  judgment.  Counsel 
for  appellee  in  their  brief  say  that  they  base  their  right  to 
recover  in  this  cause  solely  on  the  second  paragraph  of  com- 
plaint^ which  declares  upon  a  written  contract;  hence  we 
will  not  consider  the  argument  of  appellant's  counsel  based 
upon  the  insufficiency  of  the  evidence  to  support  the  first 
paragraph  of  complaint.  Upon  Nthe  second  paragraph  of 
complaint,  appellee  introduced  evidence  to  support  every 
material  allegation  of  his  complaint.  He  was  compelled 
to  follow  the  theory  of  his  complaint  and  to  support  that 
theory  with  competent  evidence  upon  every  material  al- 
legatioxi«  The  correspondence  which  appellee  made  a  part 
of  his  complaint,  and  which  he  alleges  was  the  con- 
tract entered  into  with  appellant,  was  introduced  in  evi- 
dence upon  the  trial.  Appellee  also  introduced  evidence 
tending  to  prove  the  breach  of  this  contract  upon  the 
part  of  appellant,  its  performance  on  the  part  of  appellee, 
and  the  damages  resulting  to  appellee  by  the  action  of  ap- 
pellant in  refusing  to  perform  its  part  of  the  contract.  This 
evidence  supported  the  theory  of  the  complaint,  and  this 
court  will  not  pass  upon  the  weight  to  be  given  it.  The  in- 
troduction in  evidence  of  other  letters  which  passed  between 
the  parties  prior  to  January  4,  1897,  was  improper^  under 
the  averments  of  the  second  paragraph  of  complaint,  but 
might  have  been  proper  under  the  averments  of  the  first 
paragraph  of  complaint  as  tending  to  establish  a  contract, 
part  in  writing  and  part  in  parol.     Their  introduction,  in 
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any  event,  was  harmless,  because  there  was  nothing  in  the 
letters  which  would  change  or  vary  the  contract  sued  upon. 

Appellant  had  the  burden  of  proof  to  establish  its  counter- 
claim. That  appellant  had  a  perfect  right  to  discharge 
appellee,  if  there  was  a  breach  of  the  contract  of  employ- 
ment upon  appellee's  part,  there  can  be  no  doubt.  Neither 
the  motive  that  prompted  the  discharge  nor  the  intention  of 
appellant  could  be  inquired  into.  The  only  issue  to  be 
established  in  such  case  is  whether  there  was  a  breach  of  the 
contract  of  employment  upon  the  part  of  the  servant.  Wood 
on  Master  and  Servant,  229 ;  Pape  v.  Lathropy  18  Ind.  App. 
633. 

The  testimony  of  appellant  was  in  conflict  with  that  of 
appellee  upon  the  issue  raised  by  appellant's  counterclaim. 
The  question  was  passed  upon  by  the  lower  court.  The 
whole  record  shows  that  upon  every  issue  appellant  was 
given  a  fair  and  impartial  hearing.  We  find  no  error. 
Judgment  affirmed. 


EVANSVTLLE  AND  TeRRE   HaUTE   RAILWAY  COMPAlfY  V. 

Welch. 

[No.  8,188.    Filed  October  6,  1900.] 

Damages. — Negligence.—Proxiinate  Cause.— RaUrocuU.  — ^Where  de- 
fendant negligently  ran  its  locomotive  through  the  streets  of  a  town 
at  a  dangerous  and  unusual  rate  of  speed  and  struck  a  person  and 
hurled  his  body  at  and  against  plaintiff*  who  was  standing  on  the 
platform  of  defendant's  station,  and  injured  him,  such  injury  was 
not  the  natural  and  probable  consequence  of  defendant's  negligence, 
and  plaintiff  cannot  recover  damages  therefor. 

From  the  Sullivan  Circuit  Court.     Reversed. 

J.  E.  Iglehart,  Edwin  Taylor,  and  J.  IT.  Hays,  for  appel- 
lant. 

John  8.  Bays,  for  appellee. 

Henley^  J. — The  appellant  hy  proper  assignment  of 
error  questions  the  ruling  of  the  lower  court  in  holding 
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appellee's  complaint  good  against  a  demurrer  for  want  of 
sufficient  facts.  The  facts  stated  in  the  complaint  are  sub- 
stantially the  following :  That  the  town  of  Farmersburg  is 
incorporated  and  has  about  1,000  inhabitants,  and  is  pro- 
vided with  streets,  sidewalks,  and  alleys ;  that  appellant  has 
and  maintains  a  depot  and  station  in  said  town  which  is 
located  near  the  central  part  of  said  town  at  the  west  side  of 
appellant's  track  and  immediately  along  the  side  thereof; 
that  the  south  end  of  said  station  abuts  on  the  main  street 
in  said  town,  which  street  is  called  Listen  street ;  and  that 
the  platform  of  said  station  runs  along  the  east  side  and  the 
entire  length  thereof;  that  said  street  runs  east  and  west 
through  the  entire  length  of  said  town  and  crosses  appel- 
lant's track  just  east  of  the  south  end  of  said  station ;  and 
that  appellant's  track  runs  north  and  south  through  said 
town,  and  that  running  parallel  with  said  track  through 
said  town  is  a  certain  side-track  or  switch ;  that  there  are  a 
large  number  of  buildings  in  said  town  on  both  sides  of  said 
appellant's  track  and  along  the  line  of  said  Listen  street 
and  at  and  near  appellant's  said  station;  and  that  at  all 
times  of  day  large  numbers  of  persons  pass  to  and  from  the 
east  and  west  portions  of  said  town  along  said  street  and 
across  appellant's  said  tracks,  and  large  numbers  of  persons 
congregate  at  and  on  the  platform  of  appellant's  said  station 
for  the  purpose  of  taking  passage  on  appellant's  passenger 
train  number  two,  especially  just  before  the  incoming  of 
appellant's  said  passenger  train,  which  facts  the  appellant 
well  knew.  In  order  to  make  said  crossing  safe  for  persons 
passing  along  said  street,  it  was  necessary  that  appellant 
keep  the  view  along  said  tracks  unobstructed  and  free  from 
all  things  calculated  to  obstruct  the  view,  so  that  persons 
crossing  said  tracks  at  said  street  could  see  the  approach  of 
locomotives  and  cars;  and  that  if  said  side-track  had  cars 
located  thereon  it  was  necessary  to  insure  the  safety  of 
passengers  that  the  locomotives  should  be  run  at  a  low  rate 
of  speed  when  crossing  said  street ;  that  on  the  12th  of  Jan- 


310        APPELLATE  COURT  OF  IFDLO'A, 

EvanBville,  etc.,  B.  Co.  v.  Welch. 

uary,  1898,  one  William  Bostic,  a  resident  of  said  town  who 
resided  on  the  east  side  of  said  railroad  track  and  along  the 
line  of  said  Listen  street,  left  his  home  for  the  purpose  of  go- 
ing to  the  station  of  said  appellant  for  the  purpose  of  taking 
passage  on  its  said  passenger  train  number  two,  which  was 
due  to  arrive  from  the  south  at  10 :30  a.  m. ;  that  after  said 
Bostic  left  his  home,  he  proceeded  west  on  said  Listen  street 
to  where  said  street  crossed  the  railroad  track,  side-track, 
etc. ;  that  at  the  time  the  said  Bostic  approached  the  said 
tracks  for  the  purpose  of  crossing  them,  there  was  and  had 
been  a  long  time  prior  thereto  a  large  number  of  flat  cars 
and  box  cars  carelessly  and  n^ligently  placed  on  said  side- 
track, which  said  cars  completely  obstructed  the  view  from 
the  south  of  one  who  was  passing  along  the  line  of  said 
street,  making  said  crossing  dangerous  at  said  point  if  an 
engine  or  train  of  cars  propelled  by  an  engine  was  run  at  a 
great  or  imusual  rate  of  speed,  all  of  which  facts  were  weU 
known  to  appellant ;  that,  by  reason  of  said  obstructions,  it 
was  dangerous  to  all  persons  on  or  about  said  station  platr 
form  and  to  persons  attempting  to  cross  said  track  if  an 
engine  should  be  run  with  great  and  unusual  speed  by  and 
past  said  point  and  over  and  across  said  street  at  or  near  the 
time  when  said  p&ssenger  train  number  two  would  be  due 
at  said  station,  all  of  which  facts  appellant  well  knew; 
that  while  said  Bostic  was  on  the  opposite  side  of  the  track 
in  the  act  of  crossing  said  track,  and  just  before  said  passen- 
ger train  was  due  to  arrive  at  said  station,  a  locomotive 
known  as  a  "wild  engine",  in  charge  of  the  agents  and  em- 
ployes of  appellant  and  running  upon  the  time  of  train  num- 
ber two  and  at  the  time  said  train  number  two  should  arrive 
at  said  station,  was  run  upon  and  across  and  over  appellant's 
track  and  through  said  town,  and  was  by  appellant's  servants 
and  agents  carelessly  and  negligently  run  at  a  dangerous, 
reckless,  and  unusual  rate  of  speed  along,  across,  and  over 
appellant's  main  track  where  the  same  crossed  Liston  street, 
to  the  great  danger  of  all  persons  who  might  be  attempting 
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to  cross  said  track  at  said  time,  all  of  which  facts  were  well 
known  to  the  appellant.  Said  William  Bostic  was  attempt- 
ing to  cross  said  street  toward  the  west  and  to  approach  said 
station  for  the  purpose  of  taking  passage  on  appellant's 
train  when  said  ^^Id  engine,"  running  as  aforesaid,  sud- 
denly, carelessly,  and  negligently  ran  upon  and  against  the 
said  Bostic,  killing  him  instantly  and  hurling  his  body  at 
and  against  appellee,  who  was  then  and  there  standing  upon 
the  platform  of  appellant's  said  station,  with  such  force  that 
appellee,  without  any  fault  or  negligence  on  his  part,  was 
knocked  dovni,  bruised,  mangled,  and  crippled,  for  which 
injury  he  demands  judgment  in  the  sum  of  $5,000.  It  is 
further  averred  in  the  complaint  that  at  the  time  appellee 
was  so  struck  as  aforesaid,  he  was  in  company  with  a  large 
number  of  persons  standing  upon  the  platform  of  the  station 
of  appellant  with  the  knowledge  and  consent  of  the  appel- 
lant; that  he  resides  in  said  town  and  is  engaged  in  the 
livery  business  therein,  and  that  in  connection  with  his  said 
business  he  attends  the  incoming  of  all  appellant's  trains  at 
said  station  for  the  purpose  of  soliciting  customers  who  may 
arrive  on  said  trains ;  all  of  which  he  does  with  the  knowl- 
edge and  consent  of  appellant,  and  all  of  which  facts  appel- 
lant well  knew. 

The  above  strange  and  unusual  facts  are  relied*upon  by 
appellee  as  showing  actionable  negligence  upon  the  part  of 
appellant  proximately  causing  appellee's  damage.  Was 
appellee's  injury  the  natural  and  probable  consequence  of 
the  negligence  charged  to  appellant,  and  was  his  injury  such 
As  might  or  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances  ? 

In  the  case  of  Davis  v.  WUliamSy  4  Ind.  App.  487,  the 
court  said :  "It  is  not  every  tortious  act  that  makes  the  per- 
petrator liable  in  damages  if  injury  occurs,  even  if  such 
injury  is,  in  some  sense,  produced  or  influenced  by  it.  If  in 
any  such  case  some  other  power  or  force,  beyond  the  con- 
trol of  the  original  actor,  may  be  justly  said  to  constitute  the 
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more  direct  cause,  and  the  result  following  the  primary 
cause  was  extraordinary,  unusual,  or  unnatural,  and  the 
consequences  for  which  damages  are  claimed  were  not  such 
as  might  have  been  reasonably  anticipated,  the  first  cause 
will  be  considered  too  remote  to  be  taken  in  law  aa  the 
proximate  or  efficient  one." 

It  is  possible  that  persons  may  be  injured  in  the  manner 
in  which  appellee  received  his  injury.  Sufficient  proof  of 
this  is  the  fact  that  appellee  was  so  injured.  But  such  an 
injury  can  not  be  said  to  be  one  which  the  most  prudent 
man  would  have  anticipated.  The  manner  in  which  appel- 
lee was  injured  was  unusual  and  extraordinary  and  con- 
trary to  common  experience.  It  was  such  an  injury  as  could 
not  have  been  foreseen  or  reasonably  anticipated  as  the 
probable  result»of  appellant's  negligent  acts.  Under  such 
circumstances  there  is  no  liability.  Richards  v.  Bought  53 
Mich.  212,  18  N.  W.  785;  Hoag  v.  Lake  Shore,  etc.,  B. 
Co.,  85  Pa.  St.  293 ;  Sjogren  v.  Hall,  53  Mich.  274,  18  N. 
W.  812 ;  Mitchell  v.  Chicago,  etc.,  B.  Co.,  51  Mich.  236, 
16  K  W.  388 ;  Wabash,  etc.,  B.  Co.  v.  Locke,  112  Ind.  404, 
2  Am.  St.  193 ;  City  of  Allegheny  v.  Zimmerman,  95  Pa. 
St.  287 ;  Steivart  v.  Strong,  20  Ind.  App.  44. 

Our  Supreme  Court,  in  the  case  of  Wabash,  etc.,  B.  Co. 
v.  Lock^,  supra,  say:  "Mischief,  which  could  by  no  rea- 
sonable possibility  have  been  foreseen,  and  which  no  reason- 
able person  would  have  anticipated,  can  not  be  taken  into 
account  as  a  basis  upon  which  to  predicate  a  wrong." 

It  is  said  in  Pollock  on  Torts,  30 :  "Now  a  reasonable 
man  can  be  guided  only  by  a  reasonable  estimate  of  proba- 
bilities. If  men  went  about  to  guard  themselves  against 
every  risk  to  themselves  or  pthers  which  might  by  ingenious 
conjecture  be  conceived  as  possible,  human  affairs  could  not 
be  carried  on  at  all.  The  reasonable  man,  then,  to  whose  ideal 
behavior  we  are  to  look  as  the  standard  of  duty,  will  neither 
neglect  what  he  can  forecast  as  probable,  nor  waste  his 
anxiety  on  events  that  are  barely  possible.     He  will  order 
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his  precaution  by  the  measure  of  what  appears  likely  in  the 
known  course  of  things.'' 

Taking  the  facts  as  stated  in  the  complaint,  it  does  not 
appear  and  it  cannot  reasonably  be  inferred  that  appellant 
failed  to  observe  such  precautions  for  appellee's  safety  as 
were  reasonable  and  prudent  under  the  circumstances. 

In  the  case  of  Wood  v.  Pennsylvania  R.  Co,,  177  Pa.  St. 
306,  35  Atl.  699,  35  L.  R.  A.  199,  it  is  said:    "Again,  the 
competent  railroad  engineer  knows,  from  his  own  experi- 
ence and  that  of  others  in  like  employment,  that  to  ap- 
proach a  grade  highway  crossing  with  a  rapidly  moving 
train  without  warning  is  dangerous  to  the  lives  and  limbs 
of  the  public  using  the  crossing;  he  knows  death  and  injury 
are  the  probable  consequences  of  his  neglect  of  duty,  there- 
fore he  gives  warning.    But  does  any  one  believe  the  natural 
and  probable  consequence  of  standing  fifty  feet  from  a  cross- 
ing, to  the  one  side  of  a  railroad,  when  a  train  is  approach- 
ing, either  with  or  without  warning,  is  death  or  injury  ?    Do 
not  the  most  prudent,  as  well  as  the  public  generally,  all 
over  the  land,  do  just  this  thing  every  day,  without  fear  of 
danger?     The  crowded  platforms  and  grounds  of  railroad 
stations,  generally  located  at  crossings,   alongside  of  ap- 
proaching, departing,  and  swiftly  passing  trains,  prove  that 
the  public,  from  experience  and  observation,  do  not,  in  that 
situation,  foresee  any  danger  from  trains.    They  are  there, 
because,  in  their  judgment,  although  it  is  possible  a  train 
may  strike  an  object,  animate  or  inanimate,  on  the  track, 
and  hurl  it  against  them,  such  a  consequence  is  so  highly 
improbable  that  it  suggests  no  sense  of  danger ;  they  feel  as 
secure  as  if  in  their  homes ;  to  them  it  is  no  more  probable 
than  that  a  train  at  that  point  will  jump  the  track  and  run 
over  them.    If  such  a  consequence  as  here  resulted  was  not 
natural,  probable,  or  foreseeable  to  anybody  else,  should  de- 
fendant, under  the  rule  laid  down  in  Hoag  v.  Lahe  Shore, 
etc.,  R.  Co,,  85  Pa.  St.  293,  be  chargeable  with  the  conse- 
quence 1    Clearly  it  was  not  the  natural  and  probable  con- 
sequ^ice  of  its  neglect  to  give  warning,  and  therefore  was 
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not  one  which  it  was  bound  to  foresee.  The  injury,  at  most, 
was  remotely  possible,  as  distinguished  from  the  natural  and 
probable  consequence  of  the  neglect  to  give  warning.  As  is 
said  in  Railroad  Co.  v.  Trieh,  117  Pa.  St.  390,  11  AtL  627, 
'Eesponsibility  does  not  extend  to  every  consequence  which 
may  possibly  result  from  negligence.'  What  we  have  said 
thus  far  is  on  the  assumption  that  the  accident  was  caused 
solely  by  the  negligence  of  defendant,  or  by  the  concurring 
negligence  of  defendant  and  the  one  killed  going  upon  the 
track  with  a  locomotive  in  full  view.  This  being  an  action 
by  an  innocent  third  person,  he  can  not  be  deprived  of  his 
remedy  because  his  injury  resulted  from  the  concurrent 
negligence  of  two  others.  He  fails  because  his  injury  was  a 
consequence  so  remote  that  defendant  could  not  reasonably 
foresee  it." 

We  think  the  supreme  court  of  Pennsylvania,  in  the  above 
quoted  case,  correctly  stated  the  law  upon  facts  not  materi- 
ally different  from  the  case  at  bar.  It  was  error  to  overrule 
the  demurrer  to  the  complaint. 

Judgment  reversed,  with  instructions  to  the  lower  court  to 
sustain  appellant's  demurrer  to  appellee's  complaint. 


Thb  Holt  Ice  and  Cold  Storaqb  Company  v.  The 

Arthur  Jordan  Company. 

[No.  8»076.    Filed  May  39,  1900.    Rehearing  denied  October  6»  1900.] 

Waxsbousbmes. ^Damages,  —  Breach  of  Contract  —  Complaini.  — 
Contributory  Negligence. — Bailment. — A  complaint  against  a  cold 
storage  company  for  damages  to  batter  stored  which  defendant, 
for  a  readonable  storage  charge,  paid  by  plaintiff,  undertook  and 
agreed  to  keep  frozen  and  preserved,  but  which  by  its  negligenoe 
was  permitted  to  become  contaminated  by  deleterious  odors  g^reat- 
ly  diminishing  its  value,  shows  an  action  ex  contraetti,  and  is  not 
defective  because  of'its  failure  to  negative  contributory  negligence 
on  the  part  of  the  plaintiff,    pp.  SlG-StO, 

Samb. — Damages  to  Butter  in  Storage. — Measure  of  Damages. — Neg- 
ligence.— In  an  action  against  a  storage  company  for  damages  to 
butter  from  contamination  by  deleterious  odors  while  in  storage  in. 
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defendant's  warehouse  under  a  contract  of  bailment,  with  no  time 
fixed  by  the  parties  when  the  bailment  should  end,  the  measure  of 
damages  is  the  difference  between  the  market  value  of  the  butter, 
at  the  time  the  bailment  was  ended  by  the  parties,  if  it  had  been  in 
good  condition,  and  the  market  value  thereof  in  its  damaged  condi> 
tion  at  such  time,  although  the  butter  was  continued  in  storage  after 
both  parties  knew  that  a  part  of  it  had  become  damaged,  pp.  SSO-SSS, 
WABEHOUSEMBN. — Damages. — Negligence. —Burden  of  Proof.— InBtruc- 
tUmM.—An  instruction  in  an  action  for  damages  to  goods  while  in  stor- 
age, to  the  effect  that  when  plaintiff  has  shown  that  the  bailee  re- 
ceived the  property  in  good  condition,  and  returned  it  damaged,  he 
has  made  out  a  prima  facie  case  of  negligence,  but  if  defendant  did 
account  for  the  injury  to'  the  property  in  any  manner  consistent 
with  the  exercise  of  ordinary  care  on  its  part  then  plaintiff,  in  order 
to  recover,  must  show  that  the  damage  occurred  through  negligencei 
states  the  law  correctly,   pp.  S£S-S31. 

From  the  Marion  Superior  Court.    Affirmed. 

J.  B.  Wilson  and  M.  M.  Totvrdey,  for  appellant. 
B.  W,  McBride  and  (7.  8.  Denny,  for  appellee. 

BoBiNSON^  C.  J. — Appellee's  complaint  avers  that  appel- 
lant is  a  warehouseman  maintaining  storage  rooms  for  stor- 
ing butter  and  other  articles  of  a  perishable  nature;  that 
appellee  was  engaged  in  buying  butter  which  it  wished  to 
preserve  for  future  use ;  "that  said  defendant  undertook  and 
agreed  with  plaintiff  that  for  a  reasonable  storage  charge 
it  would  cause  said  butter  to  be  kept  in  frozen  storage  in  its 
said  rooms,  and  that  thereafter,  to  wit^  from  time  to  time 
during  the  months  of  May,  June,  and  July  of  1897,  plain- 
tiff did  deliver  to  defendant  large  quantities  of  said  butter, 
in  all,  21,072  pounds,  to  be  by  defendant  thus  kept  in 
frozen  storage,  and  agreed  to  pay  to  defendant  its  charges 
therefor,  which  said  charges  plaintiff  thereafter  paid ;  and 
that  in  consideration  of  plaintiff's  said  promise  to  pay  said 
charges,  said  defendant  accepted  and  kept  in  its  said  frozen 
storage  rooms  all  of  said  butter,  and  undertook  to  use 
ordinary  skill,  diligence,  and  care  in  the  storage  and  preser- 
vation thereof.  Plaintiff  further  avers  that  said  defendant 
wholly  failed  to  use  due,  ordinary,  and  reasonable  care,  skill, 
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and  diligence  in  the  storage  and  preservation  of  said  butter, 
by  reason  of  which  it  became,  and  was,  impregnated  with 
deleterious  odors  and  flavors,  which  greatly  diminished  its 
value,  to  wit,  in  the  sum  of  $5,000;  all  to  plaintiff's  dam- 
age in  the  sum  of  $5,000,  for  which  sum  plaintiff  demands 
judgment/' 

Appellant  answered  in  general  denial.  Trial  by  jury 
and  verdict  for  appellee  for  $2,300.  Appellant's  motions 
for  a  new  trial  and  in  arrest  were  overruled.  These  rulings, 
and  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  are  assigned  as  error. 

It  is  argued  that  the  complaint  is  defective  for  failure 
to  negative  contributory  negligence.  If  the  recovery  de- 
manded is  sought  to  be  predicated  upon  the  breach  of  a 
contract  it  was  not  necessary  to  aver  the  absence  of  con- 
tributory fault.  It  is  insisted  by  appellant's  counsel  that 
the  contract  referred  to  in  the  complaint  is  purely  as  an 
inducement  to  what  follows,  and  that  the  action  is  for  dam- 
ages arising  out  of  a  breach  of  duty  imposed  by  law. 

Although  the  code  provides  that  there  shall  be  but  one 
form  of  action  for  the  enforcement  and  protection  of  pri- 
vate rights  and  the  redress  of  private  wrongs,  yet  the  courts 
have  constantly  kept  in  view  the  fundamental  distinction 
between  case  and  assumpsit.  The  distinction  between  ac- 
tions ex  delicto  and  actions  ex  contractu  is  as  substantial 
and  material  under  the  code  as  before  its  adoption.  The 
code  may  abolish  the  formal  differences  between  such  ac- 
tions, yet  the  intrinsic  and  substantial  differences  remain  as 
before.  And  where  a  party's  contract  rights  have  been 
violated  by  the  wrongful  and  tortious  act  of  another  he  may, 
as  a  general  rule,  sue  for  damages  for  the  tort,  or,  waive  the 
tort,  and  sue  on  contract.  In  such  case,  under  the  code  and 
at  common  law,  the  party  has  the  two  concurrent  remedies. 

Where  a  pleader  simply  sets  forth  the  facts  of  the  trans- 
action, it  is  often  difficult  to  determine  whether  he  has  sued 
in  tort,  or  waived  the  tort,  and  sued  on  contract,  but  in 
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every  case  whether  the  action  is  ex  contractu  or  ex  delicto 
must  be  determined  from  the  facts  which  are  averred  as 
constituting  the  cause  of  action,  not  from  averments  which 
are  neither  issuable  nor  material. 

In  1  Chitty  on  PI.  (16th  Ahl  ed.),  397,  the  author  says 
that  when  the  declaration  "is  founded  on  the  obligation  of 
law,  unconnected  with  any  contract  between  the  parties,  it 
is  sufficient  to  state  very  concisely  the  circimistances  which 
gave  rise  to  the  defendant's  particular  duty  or  liability/' 

At  common  law  a  declaration  in  assumpsit  must  disclose 
the  contract,  its  consideration,  whether  the  contract  was  ex- 
press or  implied,  and  its  breach.  It  was  necessary  to  show 
a  promise,  either  by  directly  averring  that  the  defendant 
"prpmised'',  or  by  other  equivalent  words.  Avery  v.  Tyr- 
ingham,  3  Mass.  160;  Sexton  v.  Holmes,  3  Munf.  566*^ 
CooJce  V.  Simms,  2  Call.  (Va.)  39. 

When  pleadings  were  in  Latin  the  word  assumpsit  was 
always  inserted  in  the  declaration  as  a  description  of  the  de- 
fendant's undertaking,  and  afterwards  the  word  "under- 
took", though  the  promise  be  founded  on  a  legal  liability 
and  would  be  implied  in  evidence,  was  always  considered 
proper  to  be  inserted  in  the  declaration.  Bacon's  Abr., 
Assumpsit,  F.;  1  Chitty  on  PI.  (16th  Am.  ed.),  152,  308, 
397;  2  Chitty  on  PI.  (16th  Am.  ed.),  69,  144,  484; 
Booth  V.  Farmers,  etc..  Bank,  65  Barb.  457.  For  the  dif- 
ference at  common  law  between  the  form  of  a  declaration  in 
assumpsit  and  one  in  case,  see  2  Chitty  on  PI.  (16th  Am. 
ed.),  60,  483. 

In  Booth  V.  Farmers,  etc..  Bank,  supra,  it  is  said: 
"When  case  and  assumpsit  were  at  common  law  con- 
current remedies,  the  form  of  action  that  the  pleader 
selected  was  determined,  as  I  have  shown  by  the  insertion 
in  or  omission  from  the  declaration  of  the  allegation  that  the 
defendant  undertook  and  promised.  This  right  of  select- 
ing remedies,  and  whether  the  action  is  in  tort  or  assumpsit, 
must  be  determined  by  the  same  criterion.    If  this  is  not  so. 
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then  the  right  of  election  is  taken  away.  If  taken  away, 
which  of  the  two  is  left  ?  An  action  on  contract  can  not  be 
joined  with  one  in  tort.  How  are  we  to  determine  whether 
the  action  is  one  on  contract  or  in  tort,  unless  the  pleader 
by  averment  alleges  the  making  of  the  contract,  and  de- 
mands damages  for  a  breach  in  the  one  case,  or,  by  the  omis- 
sion of  such  an  averment,  makes  it  an  action  in  tort?  I 
know  of  no  more  certain  or  convenient  criterion  by  which  to 
determine  the  class  to  which  a  cause  of  action  belongs  than 
by  the  one  suggested.  If  some  such  rule  is  not  established 
the  question  of  misjoinder  will  arise  in  every  case  in  which,  - 
at  common  law,  assumpsit  and  case  were  concurrent  rem- 
edies." 

While  an  express  promise,  or  words  equivalent  to  .the 
averment  of  an  express  promise,  was  absolutely  necessary 
in  a  declaration  in  assumpsit,  yet,  under  the  code,  a  promise 
need  not  be  averred,  if  from  the  facts  pleaded  a  promise 
would  be  implied  by  law.  'Wills  v.  Wills,  34  Ind.  106; 
Ooble  V.  Dillon,  86  Ind.  327,  44  Am.  Rep.  308. 

In  the  case  at  bar  the  complaint  shows  an  agreement 
under  which  appellant  accepted  for  storage  appellee's  prop- 
erty, and  for  which  appellee  paid  a  consideration.  The 
question  is  whether  the  complaint  avers  a  promise,  or  facts 
implying  a  promise,  to  use  diligence  and  care  in  the  storage 
and  preservation  of  the  property.  If  there  is  such  a 
promise,  express  or  implied,  it  must  be  in  the  following: 
"And  that  in  consideration  of  plaintiflF's  said  promise  to  pay 
said  charges,  said  defendant  accepted  and  kept  in  its  said 
frozen  storage  rooms  all  of  said  butter,  and  undertook  to 
use  ordinary  skill,  diligence  and  care  in  the  storage  and 
preservation  thereof."  The  words  quoted  mean  that  in  con- 
sideration of  plaintiff's  promise  to  pay  the  charges  defend- 
ant accepted  the  butter  and  undertook  to  use  skill  and  care 
in  its  preservation  and  storage.  The  neuter  verb  "under- 
take" sometimes  means  agree,  promise.  Soule's  Synonyms  j 
Century  Dictionary.    And  taken  with  the  context  it  is  here 


MAY  TEEM,  1900— Vol.  25.  819 

Holt  Ice,  etc. ,  Co.  v,  Arthur  Jordan  Ck>. 

used  in  the  sense  of  agreed  or  promised.  The  complaint 
means  appellant  undertook  to  use  skill  and  care  in  the 
storage  and  preservation  of  the  butter  in  consideration  of 
appellee's  promise  to  pay  the  storage  charges.  A  considera- 
tion is  alleged,  and  it  was  for  this  consideration  that  appel- 
lant undertook  to  use  skill  and  care.  Taking  the  complaint 
as  a  whole  its  averments  show  that  the  pleader  relied  upon 
the  agreement,  and  that  the  action  is  on  contract.  See 
Stdley  V.  Jameson,  46  Ind.  159,  15  Am.  Rep.  285 ;  Bums 
V.  Barenfield,  84  Ind.  43 ;  Lane  v.  Boicourt,  128  Ind.  420, 
25  Am.  St.  442;  Greentree  v.  Bosenstock,  61  N.  Y.  588; 
Austin  V.  Bawdon,  44  N.  T.  63. 

In  DeHart  v.  Haun,  126  Ind.  378,  the  words  used  in 
the  pleading  could  not  be  construed  as  a  promise,  for  the 
reason  no  consideration  was  alleged. 

In  Boor  v.  Lowrei/y  103  Ind.  468,  53  Am.  Rep.  619,  the 
complaint   averred  that  the  plaintiff  having  sustained   a 
fracture  employed  certain  physicians,  who  undertook,  for 
a  certain  reward,  to  treat  the  fracture;  that  they  executed 
their  undertaking  negligently,   in  consequence   of  which 
plaintiff  was  injured.    The  court  said :    "It  might  well  be 
said  within  the  holding  in  Ooble  v.  Dillon,  86  Ind.  327, 
that  the  action  was  brought  in  form  ex  delicto,  but  we  choose 
to  put  it  on  the  broader  ground,  that  regardless  of  the  form 
in  which  the  action  is  brought,  since  the  injury  for  which  a 
recovery  is  sought  is  an  injury  to  the  person,  it  can  not 
survive  the  death  of  the  defendant.'*    And  when  the  same 
case  was  appealed  a  second  time,  Hess  v.  Lowrey^  122  Ind. 
225,  17  Am.  St.  355,  7  L.  R.  A.  90,  it  was  said:    "If  the 
action  is,  as  doubtless  it  should  be,  regarded  as  a  suit  quasi 
ex  contractu,  for  damages  for  an  injury  to  the  person  occa- 
sioned by  the  breach  of  a  joint  contract,  the  death  of  one  of 
the  defendants  simply  severed  the  joint  liability  and  extin- 
guished the  claim  against  the  decedent,  while  it  continued 
in  full  force  as  to  the  survivor." 

It  must  be  noted  also  that  the  word  "undertook''  is  used 
differently  in  the  Boor-Lowrey  case  from  the  case  at  bar. 
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In  the  former  the  physicians  simply  undertook  to  perform 
the  service ;  in  the  case  at  bar  appellant,  for  a  consideration, 
agreed  to  perform  the  services  and  undertook  to  use  care 
and  skill.  The  same  distinction  is  also  to  be  noted  in  refer- 
ence to  the  cases  of  Hoopingamer  v.  Levy,  77  Ind.  455, 
and  Ooble  v.  Dillon,  86  Ind.  327,  44  Am.  Eep.  308.  In 
the  case  last  mentioned  the  court  said :  '^It  is  not  alleged 
by  whom  the  appellees  were  called  upon  and  requested,  or 
by  whom  they  were  to  be  paid  a  reasonable  compensation, 
and  if  the  allegation  that  *they  undertook  the  same',  etc., 
can  be  said  to  be  an  averment  of  a  promise,  it  is  not  stated 
to  whom  the  promise  was  made."  These  observations  clearly 
indicate  that  the  complaint  in  that  case  was  materially  dif- 
ferent from  the  complaint  in  the  case  at  bar. 

Having  concluded  that  the  complaint  avers  a  contract  to 
use  skill  and  care  in  the  storage  and  preservation  of  the 
property,  the  averment  that  appellant  "wholly  failed  to  use 
due,  ordinary  and  reasonable  care,  skill  and  diligence  in  the 
storage  and  preservation  of  said  butter,  whereby  it  became" 
damaged,  must  be  construed  as  an  averment  of  the  breach  of 
the  contract.  The  averments  are  that  appellant  contracted 
to  do  a  certain  thing,  and  that  it  failed  to  do  it.  The  breach 
is  pleaded  as  effectively  as  it  would  have  been  had  the  word 
itself  been  used.  See  La7ie  v.  Boicourty  128  Ind.  420,  25 
Am.  St.  4:4:2;  Coon  v.  Vatighn,  64  Ind.  89. 

As  the  action  stated  in  the  complaint  is  ex  contractu  an 
averment  of  the  absence  of  contributory  fault  was  unneces- 
sary. 

Complaint  is  made  of  the  court's  instruction  concerning 
the  measure  of  damages.  That  part  of  the  instruction  in 
question  reads  as  follows :  "If  you  find  that  the  butter  in 
controversy  was  in  goocf  condition  when  it  was  delivered  to 
the  defendant,  and  upon  its  return  to  the  plaintiff  it  was 
found  to  be  in  a  damaged  condition  from  any  act  or  omis- 
sion of  the  defendant,  then  plaintiff's  measure  of  damages 
would  be  the  difference  between  the  market  value  of  the 
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said  butter  in  the  city  of  Indianapolis  at  the  time  it  was 
returned  to  the  plaintiff,  if  it  had  been  in  good  condition, 
and  the  market  value  at  said  time  and  place  of  said  butter 
in  its  damaged  condition.  *  *  *  If,  however,  you 
should  find  from  the  evidence  that  at  any  time  while  said 
butter  was  stored  in  the  defendant's  warehouse,  defendant 
ascertained  that  the  said  butter  was  being  damaged,  and 
that  it  was  likely  to  suffer  further  damage  by  remaining  in 
said  warehouse,  and  that  upon  ascertaining  such  fact  the 
defendant  informed  plaintiff  thereof,  and  requested  and 
notified  plaintiff  to  remove  said  butter  from  said  warehouse, 
and  which  the  plaintiff  neglected  and  refused  to  do  within 
a  reasonable  time  thereafter,  then  the  measure  of  plaintiff's 
damage  would  be  the  difference  between  the  market  value 
of  said  butter  in  the  city  of  Indianapolis  at  the  time  plain- 
tiff received  such  notice,  if  in  good  condition,  and  the 
market  value  of  the  same  butter  at  the  same  time  and  place 
in  its  damaged  condition,  unless  at  the  time  of  receiving 
such  notice  the  state  of  the  weather  was  such,  or  that  by 
reason  of  plaintiff's  having  no  other  place  in  which  to  store 
said  butter,  the  injury  to  the  same  at  any  time  prior  to  the 
time  it  was  removed  would  have  been  greater,  in  case  it 
was  then  removed  than  it  would  be  if  it  remained  in  defend- 
ant's warehouse,  in  which  case  the  measure  of  damages 
would  be  as  first  above  herein  mentioned." 

It  appeared  the  butter  was  stored  in  a  room  opening  on  a 
hall,  and  that  in  other  rooms  opposite  and  opening  on  the 
same  hall  were  stored  oranges,  lemons,  and  other  fruits,  the 
odors  from  which  contaminated  the  butter.  The  butter, 
about  21,000  pounds,  was  placed  in  storage,  beginning  the 
latter  part  of  May,  through  June  and  July.  About  4,000 
pounds  were  taken  out  in  June,  July,  and  August,"  and  the 
balance,  about  17,000  pounds,  September  25,  1897. 

The  jury  found  as  a  fact,  and  there  is  evidence  to  that 
effect,  that  appellee  first  knew  or  learned  that  the  butter, 
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or  some  of  it,  was  contaminated  by  a  foreign  odor,  July  23, 
1897.  Appellant  requested  an  instruction,  which  was  re- 
fused, to  the  effect  that  the  measure  of  damages  would  be 
the  difference  between  the  market  value  of  cold  storage 
butter  of  the  kind  in  controversy,  and  its  market  value  in  its 
damaged  condition,  at  the  actual  time  that  the  damage  oc- 
curred ;  that  if  damaged  in  July  it  must  be  governed  by  the 
July  price,  and  if  it  was  injured  in  July  or  August  and  ap- 
pellee knew  that  fact,  that  appellee  could  not,  by  keeping 
the  butter  in  storage  until  a  time  when  the  market  price  was 
higher,  thus  enhance  the  damages  recoverable. 

The  evidence  shows  a  contract  of  bailment.  The  storage 
charges  were  three-sixteenths  of  a  cent  per  pound  for  the 
first  month  and  one-eighth  of  a  cent  per  pound  for  each  suc- 
ceeding month.  When  entered  into  no  time  was  fixed  by  the 
parties  when  the  bailment  should  end.  The  storage  chaises 
were  paid  by  appellee  and  accepted  by  appellant  for  storage 
up  to  October  1st.  The  butter  was  taken  out  of  storage 
September  25th. 

The  paramount  rule  in  assessing  damages  is  that  every 
person  unjustly  deprived  of  his  rights  should  at  least  be 
fully  compensated  for  the  injury  sustained.  The  question 
is  as  to  the  time  when  this  compensation  should  be  esti- 
mated. It  is  conceded  that  had  the  contract  of  bailment 
called  for  a  delivery  back  on  September  25th,  that  date 
would  be  taken  in  estimating  the  damages,  because  fixed  by 
the  contract  itself.  It  must  be  conceded  also  that  this  bail- 
ment did  not  end  until  the  property  was  removed  from  stor- 
age by  the  bailor,  and  when  it  was  removed  the  bailment 
ended.  The  liability  of  appellant  as  bailee  ended  at  that 
time.  The  acts  and  conduct  of  the  parties  at  that  time  show 
that  they  then  agreed  that  the  bailment  should  then  end. 
The  parties  themselves  at  that  time  fixed  the  termination  of 
the  bailment,  and  it  was  as  effective  as  if,  when  entered  into, 
the  date  for  its  termination  had  been  fixed. 

The  contract  made  in  May  continued  in  force  until  Sep- 
tember 25th,  and  was  in  force  on  that  day.    The  contractual 
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obligation  assumed  by  appellant  when  it  accepted  the  prop- 
erty was  that  it  would  exercise  care  in  its  presei^ation  and 
that  it  would  deliver  it  over  to  the  bailor  at  the  termination 
of  the  bailment.  So  far  as  concerned  the  care  required  of 
appellant  during  the  bailment,  it  is  immaterial  whether  the 
contract  when  made  had  a  fixed  or  imcertain  duration.  The 
obligation  to  return  the  property  in  as  good  condition  as 
when  received,  except  it  may  have  been  injured  without  tho 
bailee's  fault,  continued  until  the  bailment  should  end. 
Without  stopping  to  inquire  in  what  manner  appellant 
might  have  terminated  the  bailment,  it  did  not  terminate  it, 
but  voluntarily  continued  it  in  force  until  the  property  was 
removed  by  appellee.  It  must  be  conceded  that  appellant 
could  perform  its  part  of  the  contract  only  by  delivering  up 
the  property  in  good  condition  when  the  bailment  ended. 
Appellee,  having  complied  with  the  contract,  had  the  legal 
right  to  such  performance,  and  default  in  that  regard  was 
a  violation  of  that  right.  The  measure  of  appellee's  dam- 
ages is  whatever  it  will  take  to  place  him  in  as  good  condi- 
tion as  he  would  have  been  had  the  contract  been  fulfilled. 
The  value  should  be  fixed  at  the  time  when,  by  appellant's 
fault,  the  loss  culminates.  As  is  said  in  1  Sutherland  on 
Damages*  (2nd  ed.),  §105:  "The  injured  party  ought  to 
be  put  in  the  same  condition,  so  far  as  money  can  do  it,  in 
which  he  would  have  been  if  the  contract  had  been  fulfilled 
or  the  tort  had  not  been  committed,  or  the  loss  had  been 
instantly  repaired  when  compensation  was  due."  See  Hale 
on  Bailments  &  Car.,  78,  98,  253 ;  Schouler  on  Bailments 
(3rd  ed.),  §§117,  159;  Lawson  on  Bailments,  §§20,  344; 
Story  on  Bailments  (9th  ed.),  §§269,  414;  Ingram  v, 
Rankin,  47  Wis.  406,  2  N.  W.  755 ;  Hyde  v.  Mechanical, 
etc.,  Co.,  144  Mass.  432,  11  X.  E.  673 ;  Motley  v.  Southern, 
etc.,  Co.,  122  K  C.  347,  30  S.  E.  3 ;  Hale  on  Damages,  185. 
Although  there  was  some  evidence  that  odors  were  con- 
taminating a  part  of  the  butter  before  the  bailment  ended, 
yet  in  legal  contemplation  appellee  was  injured  when  appel- 
lant failed  to  return  the  property  in  as  good  condition  as 
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when  stored.  The  fact  that  the  market  value  of  the  prop- 
erty may  have  been  greater  or  less  at  the  termination  of  the 
bailment  than  at  some  time  duringf  the  bailment  has  nothing 
to  do  with  fixing  the  correct  legal  rule  as  to  the  measure  of 
damages.  The  contract  was  from  month  to  month.  The 
record  shows  the  contract  of  bailment  was  voluntarily  con- 
tinued by  appellant  after  it  knew  a  part  of  the  butter  was 
becoming  contaminated.  It  had  full  control  over  the  man- 
ner of  storage  and  had  it  in  its  power  to  remove  the  contam- 
inating influences.  ' 

In  Ingram  v.  Rankin,  47  Wis.  406,  2  N.  W.  755,  the 
court  said:  "The  rule  fixing  the  measure  of  damages  in 
actions  for  breaches  of  contract  for  the  delivery  of  chattels, 
and  in  all  actions  for  the  wrongful  and  unlawful  taking  of 
chattels,  whether  such  as  would  formerly  have  been  denomi- 
nated trespass  de  bonis  or  trover,  at  the  value  of  the  chattels 
at  the  time  when  delivery  ought  to  have  been  made,  or  at  the 
taking  or  conversion,  with  interest,  is  certainly  foimded 
upon  principle.  It  harmonizes  with  the  rule  which  restricts 
the  plaintiff  to  compensation  for  his  loss,  and  is  as  just  and 
equitable  as  any  other  general  rule  which  the  courts  have 
been  able  to  prescribe,  and  has  greatly  the  advantage  of 
certainty  over  all  others." 

In  Motley  v.  Southern,  etc,  Co.,  122  N.  C.  347,  30  S.  E. 
8,  tobacco  was  stored  in  October,  1894,  for  an  indefinite 
period,  and  was  returned  to  the  owner  June,  1895,  in  a 
damaged  condition.  It  is  not  expressly  stated  wlien,  but  it 
is  manifest  from  the  opinion  that  the  injury  occurred 
sometime  during  the  storage.  The  rule  as  to  the  measure 
wof  damages  was  held  to  be  the  difference  between  what  the 
tobacco  would  have  brought  on  the  market  at  the  place  on 
the  dav  it  was  delivered  to  the  owner  if  it  had  not  been  dam- 
aged  and  what  it  would  have  brought  on  the  same  market  on 
the  same  day  in  its  damaged  condition. 

In  actions  for  breach  of  a  contract  to  deliver  goods,  the 
general  rule  is  that  the  measure  of  damages  is  the  difference 
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between  the  contract  price  and  the  market  value  at  the  time 
and  place  fixed  by  the  contract.  Rakm  v.  Deigy  121  Ind. 
283;  Vickery  v.  McCormick,  117  Ind.  594.  It  is  true,  in 
such  cases,  the  contract  itself  fixes  the  time  for  the  ascer- 
tainment of  damages.  And  so  a  common  carrier  must  de- 
liver goods  within  a  reasonable  time  after  transportation, 
and  damages  for  failure  to  deliver  are  to  be  ascertained  as 
of  the  date  of  delivery. 

In  the  case  of  Adams  v.  Sullivan,  100  Ind.  8,  cited  by 
counsel  for  appellant  as  sustaining  its  view  of  the  instruc- 
tion in  question,  appellee  placed  with  appellant  eggs  and 
butter  in  cold  storage  beginning  June  8th,  and  ending 
September  5th,  and  when  withdrawn  from  storage  they 
were  found  to  be  damaged,  for  which  suit  was  brought.  The 
trial  court  instructed  the  jury :  "The  plaintiff  is,  however, 
entitled  to  recover  the  highest  market  price  he  could  have 
obtained  at  the  time  of  the  injury  for  the  goods,  had  the 
defendants  fully  performed  their  duty  and  properly  pre- 
served the  goods  during  the  time  they  were  bound  under 
their  contract  to  keep  them  in  storage."  Upon  appeal  this 
instruction  was  disapproved,  the  court  saying:  "The  jury 
ought  to  have  been  told  that  in  assessing  the  damages,  the 
eggs  should  have  been  estimated  according  to  their  market 
value  in  the  city  of  Indianapolis,  when  they  were  injured. 
The  rules  for  the  assessment  of  damages  in  actions  of  trover, 
for  breach  of  a  contract  to  be  performed  at  a  particular 
place,  and  for  injuries  to  goods  in  transitu  by  common  car- 
riers, concurrently  sustain  us  in  the  cohclusion  we  have 
reached,  adverse  to  the  correctness  of  the  instruction  set  out 
in  part  as  above.  Besides,  when  the  market  is  fluctuating 
and  the  precise  time  somewhat  indefinite,  the  average  range 
of  prices .  about  the  time  inquired  of  affords  the  proper 
standard  of  the  market  value  of  a  commodity." 

Whether  the  expression  "when  they  were  injured"  should 
read  "where  they  were  injured",  and  an  examination  of  the 
original  manuscript  opinion  as  written  leaves  the  question 
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in  some  doubt,  we  think  it  unnecessary  to  inquire,  because 
the  instruction  was  held  erroneous  for  estimating  the  dam- 
ages at  the  highest  market  price  which  might  have  been  ob- 
tained for  the  eggs  in  any  market.  There  seems  to  have 
been  no  controversy  in  the  case  about  the  time  when  the 
damages  should  be  estimated.  There  is  no  question  in  the 
case  about  any  injury  prior  to  the  time  the  eggs  were  with- 
drawn from  storage.  Obviously  the  damages  were  estimated 
as  of  the  time  they  were  withdrawn  from  storage,  that  is, 
when  the  bailment  ended.  It  would  seem  from  the  opinion 
that  the  clause  mentioned  could  have  been  omitted,  so  far 
as  the  effect  then  given  it  is  concerned,  as  the  statement  is 
made  that  the  rule  for  the  assessment  of  damages  for  in- 
juries to  goods  in  transitu  by  carriers  sustains  the  court  in 
the  rule  announced ;  and  it  is  well  settled  that  damages  for 
injuries  to  goods  in  transitu  are  not  determined  as  of  the 
time  and  place  when  and  where  injured,  but  they  are  to  be 
ascertained  as  of  the  date  of  delivery.  It  is  not  intended  to 
criticise  in  any  way  the  case  of  Adams  v.  Sullivan,  100  Ind. 
8,  but  taking  the  question  at  issue  in  that  case  and  the 
opinion  as  a  whole  we  do  not  think  we  have  declared  a  rule 
in  the  case  at  bar  at  variance  with  the  holding  in  that  case. 
The  general  ride  is  that  in  an  action  of  trover  the  measure 
of  damages  is  the  value  of  the  property  at  the  time  of  the 
conversion.  But  the  time  of  conversion  is  not  always  fixed 
by  the  same  circumstances.  So  long  as  the  wrongdoer  re- 
tains the  property  in  kind  the  owner  may  recover  it.  He 
may  sue  in  replevin  for  the  recovery  of  the  specific  property, 
or  he  may  sue  in  trover  for  damages  for  the  value  of  the 
property.  If  he  sues  for  damages,  a  demand  does  not  neces- 
sarily fix  the  time  of  conversion,  but  a  demand  and  refusal 
are  sufiicient  evidence  of  it.  Even  though  the  form  of  the 
property  has  been  changed  and  its  value  increased  it  may 
be  recovered  in  its  changed  form.  Likewise  its  increased 
value  mav  be  recovered.  An  examination  of  the  authorities 
will  disclose  that  while  the  general  rule  is  that  the  measure 


MAY  TERM,  1900— Vol.  25.  827 


Holt  Ice,  etc.,  Co.  v.  Arthur  Jordan  Co. 


of  damages  is  the  value  of  the  property  at  the  time  of  the 
conversion,  it  is  not  a  universal  rule.  Thus  in  a  suit  for  the 
value  of  logs  appropriated  by  a  defendant  who  had  cut  and 
hauled  them  to  his  mill  about  five  miles  distant,  the  measure 
of  damages  was  held  to  be  the  value  of  the  lumber  in  the 
logs  at  the  mill  at  the  time  they  were  there  converted,  and 
not  the  value  of  the  logs  when  severed  from  the  freehold. 
Everson  v.  Seller,  105  Ind.  266,  5  Am.  Eep.  189.  See 
Final  v.  Backus,  18  Mich.  218.  And  in  Ellis  v.  Wire,  33 
Ind.  127,  defendant  took  possession  of  wheat  standing  in 
the  field,  and  afterwards  harvested  and  sold*  the  grain,  and 
in  a  suit  for  conversion  it  was  held  the  owner  was  entitled  to 
the  highest  price  of  the  property  at  any  time  between  the 
taking  and  the  sale.  In  Citizens  8L  R.  Co.  v.  Bobbins,  144 
Ind.  671,  it  was  held  that  the  measure  of  damages  for  the 
conversion  of  railroad  stocks  is  the  highest  intermediate 
value  between  the  time  of  conversion  and  a  reasonable  time 
after  the  owner  has  received  notice  of  the  conversion  to 
enable  him  to  replace  the  stock,  and  in  that  case  the  date 
of  the  demand  for  the  stock  was  fixed  as  the  date  of  the  tech- 
nical conversion  and  the  value  of  the  stock  was  fixed  as  of 
that  date.  In  Arkansas  Cattle  Co.  v.  Mann,  130  TJ.  S.  69, 
9  Sup.  Ct.  458,  32  L.  ed.  854,  the  conversion  was  held  to 
have  occurred  when  there  was  a  refusal  to  comply  with  a 
demand.  See  Vaughan  v.  Webster^  5  Harr.  (Del.)  256. 
In  Bank  v.  Boyd,  44  Md.  47,  suit  for  damages  for  the  loss 
of  bonds,  the  measure  of  damages  was  the  market  value  of 
the  bonds  when  lost. 

It  will  be  seen  from  an  examination  of  the  above  cases 
tiiat  a  demand  and  refiisal  are  evidence  of  a  conversion,  but 
that  they  do  hot  fix  the  time  of  conversion,  and  that  while 
the  damages  are  fixed  as  of  the  time  of  the  conversion,  they 
may  be  fixed  without  reference  to  the  time  of  any  demand 
by  the  owner. 

It  can  not  be  said  the  instructions  give  appellee  damages 
that  might  have  been  avoided.     The  butter  was  continued 
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in  storage  after  both  parties  knew  a  part  of  it  had  become 
damaged.  It  was  a  matter  of  contract.  Appellant  could 
not  have  terminated  the  bailment  by  taking  advantage  of  its 
own  wrong.  If  the  instruction  is  open  to  objection  in  this 
respect  it  is  not  an  objection  appellant  can  make.  Appellee 
left  the  butter  in  storage  under  a  contract.  The  rights  of  the 
parties  to  the  contract  were  not  affected  by  the  fact  that  the 
market  price  of  butter  rose.  There  is  no  reason  for  suppos- 
ing that  this  rise  disturbed  the  ratio  previously  existing  be- 
tween the  value  of  good  and  damaged  butter.  The  rise 
would  naturally  affect  both.  See  The  Ship  Compta,  5  Saw. 
(U.  S.)  137;  Oibbs  v.  Gildersleeve,  26  U.  C.  Q.  B.  471. 

Upon  the  question  of  contributory  negligence,  appellant's 
counsel  say  that  if  appellee,  at  the  time  of  the  storage,  knew 
exactly  the  circumstances  under  which  the  butter  would  be 
stored  and  knew  that  the  result  would  be  that  the  butter 
would  be  injured  if  so  stored,  there  could  be  no  recovery. 
This  is  true,  but  the  record  does  not  present  such  a  case. 
The  jury  answered  that  appellee's  oflScers  visited  the  ware- 
house before  making  the  contract  of  storage,  but  the  jury 
also  found,  and  there  is  evidence  to  support  the  finding,  that 
appellee's  ofiicers  were  not  acquainted  with  the  method  of 
storage  used  by  appellant  company. 

It  is  also  argued  that  the  court  erred  in  its  instruction 
concerning  the  burden  of  proof.  This  instruction  reads: 
^'While  I  have  already  instructed  you  that  the  general  rule 
is  that  the  burden  is  on  the  plaintiff  to  prove  the  material 
allegations  of  his  complaint,  such  rule  in  a  case  of  bailment 
such  as  this  is  subject  to  the  following  modification,  that  is, 
where  the  bailor  seeks  to  recover  from  a  warehouseman  for 
an  injury  to  goods  stored  with  such  warehouseman,  the 
bailor  must  prove  negligence  on  the  part  of  the  warehouse- 
man. But  when  the  bailor  shows  that  the  goods  were  in 
good  condition  when  delivered  to  the  bailee,  and  that  when 
returned  they  were  in  a  damaged  condition  from  any  cause 
not  inherent  in  the  goods  themselves,  the  plaintiff  has  made 
a  prima  facie  case,  and  the  burden  then  shifts  to  and  is  on 
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the  warehouseman  to  account  for  the  injury  to  the  goods  in 
some  manner  consistent  with  the  exercise  of  ordinary  care 
on  his  part,  and  if  the  warehouseman  fails  so  to  account  for 
the  injury  he  would  be  liable  for  such  injury.  But  if  the 
warehouseman  does  account  for  the  injury  to  the  goods  in 
any  manner  consistent  with  the  exercise  of  ordinary  care  on 
his  part,  then  in  order  to  recover,  the  bailor  must  prove 
positive  negligence  occasioning  the  loss." 

It  seems  the  exact  question  presented  by  this  instruction 
has  not  been  decided  in  this  State.  Among  the  decisions 
in  other  jurisdictions  there  is  a  lack  of  imiformity.  The 
general  rule  in  negligence  cases  is  that  the  complaining 
party  must  aver  and  prove  negligence,  and  in  a  line  of  deci- 
sions this  rule  has  been  applied  to  a  suit  on  a  bailment  con- 
tract, holding  that  as  the  case  is  founded  on  negligence  the 
burden  of  proving  it  affirmatively  rests  throughout  on  the 
plaintiff.  But  the  better  reason  underlies  the  doctrine,  and 
it  is  supported  by  the  weight  of  modern  authority,  that  when 
a  plaintiff  has  shown  that  the  bailee  received  the  property 
in  good  condition  and  failed  to  return  it  or  returned  it  dam- 
aged, he  has  made  out  a  prima  facie  case  of  negligence. 
An  essential  part  of  every  bailment  contract  is  the  obliga- 
tion to  deliver  over  the  property  at  the  termination  of  the 
bailment.  The  bailor  must  prove  the  contract,  the  delivery 
of  the  goods  to  the  bailee,  and  their  return  in  a  damaged 
condition.  When  he  has  done  this  the  inference  is  deducible 
that  the  bailee  is  at  fault  and  must  answer,  and  especially 
is  this  true  if  the  loss  could  not  ordinarily  have  occurred 
without  negligence.  His  failure  to  return  the  goods  as 
delivered  to  him  is  inconsistent  with  what  he  agreed  to  do. 
The  property  w^s  in  his  possession,  under  his  care  and  over- 
sight and  away  from  that  of  the  bailor,  who,  in  most  cases, 
could  not  know  under  what  circumstances  it  was  damaged. 
Generally  speaking  the  onixs  probandi  is  upon  the  party 
who  has  to  free  himself  from  liability  by  proof  of  facts 
the  knowledge  of  which  is  peculiarly  within  his  own  power 
rather  than  of  his  adversary. 
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Strictly  speaking  perhaps  there  is  no  shifting  of  the  bur- 
den of  proof  in  such  cases,  though  usually  thus  character- 
ized. The  plaintiflF  must  make  a  prima  facie  case  of  negli- 
gence, and  he  has  at  all  times  the  burden  of  proving  facts 
to  make  this  case.  As  is  said  in  Hale  on  Bailments,  p.  30 : 
"The  better  opinion,  supported  by  the  weight  of  authority, 
holds  that  while  the  burden  of  proving  negligence  rests  upon 
the  plaintiff,  and  does  not  shift  throughout  the  trial,  the 
burden  of  proceeding  does  shift,  and  that  when  the  plain- 
tiff has  shown  that  the  bailee  received  the  property  in  good 
condition,  and  failed  to  return  it,  or  returned  it  badly  in- 
jured, he  has  made  out  a  prima  facie  case  of  negligence. 
•  *When  he  has  shown  a  situation  which  could  not  have  been 
produced  except  by  the  operation  of  abnormal  causes,  the 
oniLS  rests  upon  defendant  to  prove  that  the  injury  was 
caused  without  his  fault.' "  Hale  on  Bailments,  pp.  30, 
241;  Schouler  on  Bailments,  (3rd  ed.)  §23,  n.  1;  Story 
on  Bailments  (9th  ed.),  §410,  n.  3,  §411;  Edwards 
on  Bailments  (2nd  ed.),  §§399,  400;  Lawson  on  Bail- 
ments, §332;  Jones'  Law  of  Evidence,  §184;  McDaniels 
V.  Robinson,  26  Vt.  316,  62  Am.  Dec.  574;  Cumins 
V.  Wood,  44  HI.  416,  92  Am.  Dec.  189 ;  Boies  v.  Hartford, 
etc.,  R.  Co.,  37  Conn.  272,  9  Am.  Rep.  347 ;  Collins  v.  Ben- 
nett, 46  N.  Y.  490;  Wintringham  v.  Hayes,  144  N.  Y.  1, 
38  X.  E.  999,  43  Am.  St.  725 ;  Claflin  v.  Meyer,  75  N.  Y. 
260,  31  Am.  Rep.  467 ;  Safe  Deposit  Co.  v.  Pollock,  85  Pa. 
St.  391,  27  Am.  Rep.  660 ;  Vaughan  v.  Webster,  5  Harr. 
(Del.)  256 ;  Funhhouser  v.  Wagoner,  62  111.  59 ;  Higmun  v. 
Camodyy  112  Ala.  267,  20  South.  480,  57  Am.  St.  33; 
Ford  V.  Simmons,  13  La.  Ann.  397 ;  Haas  v.  Taylor,  80 
Ala.  459,  2  South.  633 ;  Ooodfellow  v.  Meegan,  32  Mo.  280; 
Wiser  v.  Chesley,  53  Mo.  547,;  Thompson  v.  St.  Louis,  etc., 
Co.,  59  Mo.  App.  37;  Hildebrand  v.  Carrol  (Wis.),  82  N. 
W.  145 ;  Schmidt  v.  Blood,  24  Am.  Dec.  143,  150,  nota 
Parry  v.  Squair,  79  Til.  App.  324.  See,  also,  RotoeU  v. 
Fuller,  59  Vt.  688,  10  Atl.  853;  Malaney  v.  Taft,  60  Vt. 
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571,  15  Atl.  326 ;  Leidy  v.  QuaJeer  City,  etc.,  Co.,  180 
Pa.  St.  323,  36  Atl.  851. 

In  some  of  the  above  eases  the  action  was  against  the 
bailee  for  failure  to  deliver  over  the  goods,  and  in  others  for 
delivering  them  over  in  a  damaged  condition,  but  the  rule 
above  stated  is  applied  to  both  classes  of  cases  alike.  We 
can  not  agree  with  appellant's  counsel  that  the  case  of  Cox 
V.  O'Riley,  4  Ind.  368,  58  Am.  Dec.  633,  declares  a  differ- 
ent rule.  In  that  case  suit  was  brought  against  wharfingers 
for  the  loss  of  a  box  of  goods,  and  it  was  held  that  it  de- 
volved upon  the  wharfingers  to  show  the  box  out  of  their 
possession.  This  certainly  means  out  of  their  possession  in 
some  manner  consistent  with  due  care  on  their  part.  There 
was  no  evidence  that  the  box  had  passed  from  the  defend- 
ant's possession,  and  the  court  held  that  fact  must  be 
shown  by  the  wharfingers,  and,  when  sho^vn,  the  plaintiff, 
to  recover,  must  show  the  loss  occurred  for  want  of  due  care 
on  defendant's  part.  And  so  in  the  case  at  bar  the  jury 
were  in  effect  told  that  if  appellant  did  account  for  the  in- 
jury to  the  property  in  any  manner  consistent  with  the 
exercise  of  ordinary  care  on  its  part  then  appellee,  to  re- 
cover, must  show  the  damage  occurred  through  negligence. 
The  instruction  in  question  stated  the  rule  based  upon  the 
better  reasoning,  and  supported  by  the  weight  of  modem 
authority. 

Judgment  affirmed. 


Cline  v.  The  State. 

[No.  8,442.    Filed  October  9,  1000.] 

Tbial. — Improper  Question  Propounded  by  Judge.— HarmleM  Error. 
— ^Where  the  defendant  who  is  a  witness  in  his  own  behalf  answers 
an  improper  question  asked  by  his  own  attorney,  it  is  not  reversible 
error  for  the  trial  judge  to  propound  to  the  witness  a  question  in 
line  Tnth  the  one  previously  asked  by  such  attorney,    p.  SSS, 

Cbdonal  Law. — Appeal  from  Justice  of  the  Peace. — Arraignmjent. — 
Where  a  defendant  has  pleaded  not  guilty  to  a  criminal  charge  be- 
fore a  JTistice  of  the  peace,  no  other  plea  is  required  on  appeal  to 
the  cirouit  or  criminal  court    p.  SSJ^. 
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Criminal  Law. — Appeal  from  Justice  of  the  Peace.— Arraignment. — 
Where  one  charged  with  a  misdemeanor  before  a  justice  of  the  peace 
was  tried  and  convicted  upon  a  plea  of  not  guilty,  and  thereafter 
appealed  to  the  circuit  court,  the  entertainment  of  a  motion  in  the 
latter  court  to  quash  the  affidavit  does  not  operate  as  a  withdrawal 
of  the  plea.    pp.  SS4t  S35. 

Justices  of  the  Peace. — Correction  of  Transcript  After  Appeal, — 
Clerical  errors  in  a  transcript  on  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  may  be  corrected  by  the  justice  after  appeal,  p.  336. 

From  the  Delaware  Circuit  Court.    Affirmed, 

P.  D.  Smith,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  E.  M.  White,  Merrill 
Moores  and  C.  C.  Iladley,  for  State. 

WiLEY^  J. — Appellant  was  prosecuted  and  convicted 
before  a  justice  of  the  peace  for  an  assault  and  battery  upon 
the  person  of  one  Catharine  McDonald.  From  this  judg- 
ment he  appealed  to  the  court  below.  Upon  being  arraigned 
before  the  justice  of  the  peace,  he  entered  a  plea  of  not 
guilty.  In  the  circuit  court,  without  withdrawing  his  plea 
of  not  guilty,  or  without  asking  permission  of  the  court  to 
withdraw  it,  he  moved  to  quash  the  affidavit.  This  mo- 
tion was  overruled,  and  without  further  plea  he  was  put 
upon  his  trial  before  a  jury,  and  was  found  guilty.  His 
motion  for  a  new  trial  was  overruled,  and  a  judgment  of 
conviction  was  entered. 

Overruling  appellant's  motion  for  a  new  trial  is  the  only 
error  assigned.  But  two  questions  are  discussed  by  appel- 
lant's counsel:  (1)  Error  of  the  court  in  propounding  to 
appellant,  when  testifying  in  his  own  behalf,  a  certain  ques- 
tion, and  in  requiring  him  to  answer  it,  and  (2)  in  permit- 
ting the  justice  of  the  peace  before  whom  the  case  originated, 
and  was  tried,  to  amend  the  transcript  certified  by  him,  to 
show  that  on  being  arraigned  appellant  entered  a  plea  of 

« 

not  guilty. 

Appellant  was  manager  of  a  corporation  engaged  in  sell- 
ing house  furnishing  goods,  etc.,  on  the  instalment  plan,  and 
which  had  sold  some  goods  to  the  prosecuting  witness.    His 
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defense  rested  upon  the  ground  that  the  prosecuting  wit- 
ness had  defaulted  in  making  her  payments,  and  that  by  rea- 
son of  which,  under  the  terms  of  the  contract  of  sale,  the 
vendor  was  entitled  to  take  possession  of  the  goods.  It  was 
for  this  purpose  that  appellant,  in  company  with  two  other 
persons,  went  to  the  home  of  the  prosecuting  witness  on  the 
occasion  when  it  is  alleged  that  the  assault  and  battery  was 
committed. 

Appellant  was  a  witness  in  his  own  behalf,  and  in  his 
examination  in  chief  his  counsel  asked  this  question.  ^^Mr. 
Cline  *  *  *  you  may  tell  the  jury  what  you  knew  or 
heard  of  Mrs.  McDonald  being  a  quarrelsome  or  fighting 
woman  prior  to  the  day  you  went  out  there  to  retake  this 
property  ?"  To  which  he  made  the  answer :  "Well,  one  of 
my  collectors  told  me  that  she  said  that  we  could  not  get  the 
goods  and  that  she  would  break  anybody's  head  that  come 
there  after  them.  That  was  one  thing."  Thereupon,  and 
immediately  following  this  question  and  answer,  the  court 
asked  the  witness  this  question :  "Then  you  had  notice  that 
they  would  not  give  you  peaceable  possession  of  the  goods 
when  you  went  there  ?"  To  which  he  replied :  "She  had 
told  the  collector  that." 

Appellant's  counsel  objected  to  the  question,  but  did  not 
state  any  grounds  of  objection.  While  It  is  not  one  of  the 
duties  of  a  trial  judge  to  interrogate  a  witness,  it  is  cer- 
tainly his  right  and  province  to  do  so  if  he  does  it  within 
due  bounds  and  without  violating  the  rules  of  evidence. 
The  question  propounded  to  the  appellant  by  the  trial  judge, 
and  of  which  complaint  is  made,  was  certainly  as  proper  and 
pertinent  an  inquiry  as  that  which  immediately  preceded 
it,  for  it  was  directly  in  line  with  it.  The  question  asked 
by  the  judge  and  the  response  to  it  was  but  an  elaboration  of 
the  subject-matter,  to  which  appellant's  own  counsel  had 
just  called  his  attention  by  the  question  addressed  to  him 
and  his  response  to  it.  Waiving  the  fact  that  counsel  did 
not  state  the  ground  of  his  objection  to  the  question,  we  are 
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clerr  that  the  trial  judge  did  not  transcend  his  authority  in 
asking  it,  and  that  there  was  no  error  in  his  so  doing. 

Counsel  next  urge  that  the  motion  to  quash  the  aflSdavit 
in  the  circuit  court  and  the  entertainment  of  the  motion 
operated  as  a  withdrawal  of  the  plea  of  not  guilty  before  the 
justice  of  the  peace,  and  that  as  the  motion  was  overruled, 
it  was  necessary  for  the  appellant  to  plead  again.  It  is  upon 
this  proposition  that  it  is  argued  that  the  trial  proceeded 
without  a  plea,  and  therefore  the  verdict  was  contrary  to 
law.  In  support  of  this,  our  attention  is  called  to  the  case 
of  Mentor  v.  People,  30  Mich.  91 ;  but  the  rule  is  different 
in  this  State.    Laycock  v.  State,  136  Ind.  217. 

A  defendant  in  a  criminal  case  might  ask  leave  to  with- 
draw his  plea  for  the  purpose  of  moving  to  quash  the  in- 
dictment or  aflSdavit,  pending  his  plea.  The  fact  that  he 
moves  to  quash  without  asking  leave  to  withdraw,  and  with- 
out the  court's  granting  such  leave,  can  not  be  regarded  as 
a  withdrawal  of  his  plea.  In  a  prosecution  before  a  justice 
of  the  peace,  where  the  defendant  pleads  to  the  aflSdavit,  in 
case  of  an  appeal  to  the  circuit  or  criminal  court,  no  other 
plea  is  required.  Johns  v.  Stcde,  104  Ind.  557;  Weir  v. 
State,  115  Ind.  210. 

If  the  record  before  us  was  silent  on  the  question  as  to 
whether  or  not  the  appellant  entered  a  plea  of  not  guilty 
before  the  justice  of  the  peace,  it  would  not  be  a  valid  cause 
for  reversal. 

In  the  case  of  Weir  v.  State,  supra,  which  originated 
before  a  justice  of  the  peace,  it  was  contended  that  the  judg- 
ment should  be  reversed  because  the  record  did  not  aflSrm- 
atively  show  that  the  appellant  was  arraigned  in  either  the 
justice's  or  circuit  court,  or  that  a  plea  was  entered  in  either 
court.  It  was  held  that  it  was  not  necessary  in  a  prosecu- 
tion originating  before  a  justice  of  the  peace  that  the  record 
on  appeal  should  aflSrmatively  show  the  defendant  was  ar- 
raigned and  that  a  plea  was  entered,  either  before  the  justice 
or  in  the  circuit  court.    But  here  we  have  a  record  which 
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affirmatively  shows  that  appellant  was  duly  arraigned  before 
the  justice  and  entered  a  plea  of  not  guilty,  and  though  the 
justice's  transcript  was  amended  by  him  after  the  return  of 
the  verdict,  by  permission  of  the  court,  we  are  unable  to  see 
how  appellant  was  prejudiced  thereby.  Clerical  errors  in  a 
transcript  on  appeal  from  a  judgment  of  a  justice  of  the 
peace  may  be  corrected  by  the  justice  after  appeal.  Baker 
V.  Chambers,  18  Ind.  222,  and  authorities  there  cited.  As 
there  is  no  showing  to  the  contrary,  we  presume  that  the 
correction  to  the  transcript  was  made  to  correct  a  clerical 
error,  so  that  the  record  might  speak  the  truth.  There  does 
not  seem  to  be  any  merit  in  appellant's  contention. 
Judgment  affirmed. 


The  Kokomo  City  Street  Railway  Company  v.  The 

Pittsburgh,  Cincinnati,  Chicago  and 

St.  Louis  Railway  Company. 

[No.  8.124.    Filed  October  10, 1900.] 

Pleadinq. — Abatement — Filing  of  Flea  After  Cause  at  Issue. — Under 
§409  Bums  1804,  a  plea  in  abatement  may  properl j  be  filed  after  the 
cause  is  at  issue,  where  the  cause  for  abatement  did  not  arise 
sooner,    p,  336, 

Abatement. — Refusal  of  Receiver  to  Continue  Action  Against  Cor- 
poration.— The  refusal  of  a  receiver  of  a  corporation  to  continue  an 
action  previously  brought  by  such  oorporation  may  be  pleaded  in 
abatement,    pp.  S36-S39, 

From  the  Howard  Circuit  Court.     Affirmed. 

L.  J.  KirJcpatrick,  J.  F.  Morrison,  T,  C.  McReynolds,  B. 
C.  Moon  and  (7.  Wolf,  for  appellant. 
J,  L.  Rupe,  M.  Bell  and  W.  C.  Purdum,  for  appellee. 

Henley,  J. — This  appeal  is  by  the  plaintiff  below.  It 
is  assigned  as  error  (1)  that  the  court  erred  in  granting 
appellee  leave  to  file  a  supplemental  plea  in  abatement;  (2) 
that  the  court  erred  in  overruling  appellant's  demurrer  to 
appellee's  plea  in  abatement.     The  question  presented  by 
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the  record  arises  upon  the  following  facts:  Appellant,  a 
corporation  owning  and  operating  a  street  railway  in  the 
city  of  Kokoino,  commenced  this  action  in  the  Howard 
Circuit  Court  for  damages  resulting  from  a  collision  of 
one  of  its  cars  with  one  of  appellee's  trains  at  the  crossing 
of  the  tracks  of  the  two  roads  in  said  city.  While  the  cause 
was  pending,  and  between  the  time  the  cause  was  put  at  issue 
and  the  time  it  was  set  for  trial,  the  appellant  corporation 
had  in  an  action  brought  against  it  in  said  Howard  Circuit 
Court  been  adjudged  insolvent,  and  the  court  had  ap- 
pointed a  receiver  of  all  its  property  and  assets,  and  such  re- 
ceiver had  accepted  the  trust,  had  qualified,  and  was  pro- 
ceeding with  the  settlement  of  said  trust  under  the  order 
and  directions  of  said  court,  when  this  cause  was  called  for 
trial.  Thereupon  coimsel  for  appellee  asked  and  obtained 
permission  of  the  court  to  file  a  plea  in  abatement  in  which 
the  attention  of  the  court  was  called  to  the  facts  as  here- 
tofore set  out,  and  denying  the  right  of  appellant  further 
to  prosecute  the  action. 

It  is  first  insisted  that  the  court  erred  in  permitting  the 
plea  in  abatement  to  be  filed  after  the  cause  was  at  issue,  and 
contrary  to  a  rule  of  the  Howard  Circuit  Court.  There  was 
no  error  in  permitting  the  plea.  The  cause  for  abatement 
arose  after  the  action  was  brought,  and  after  the  issues  were 
closed.  These  facts  appear  in  the  plea.  It  was  a  supple- 
mental defense  and  could  be  pleaded  by  leave  of  court. 
§402  Bums  1894. 

We  come  now  to  the  second  error  claimed  by  appellant, 
the  overruling  of  the  demurrer  to  the  plea  in  abatement. 

We  think  it  well  settled  that  the  appointment  of  a  re- 
ceiver for  a  corporation  does  not  stop  or  affect  a  suit  that  is 
pending  against  the  corporation.  If  the  receiver  becomes 
a  party  defendant,  it  is  upon  his  own  motion,  as  it  does  not 
matter  to  the  plaintiff  in  such  an  action  whether  his  judg- 
ment be  against  the  corporation  or  its  receiver.  Cook  on 
Corp.,  §871.     This  being  a  receivership  pendente  lite,  and 
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not  for  the  purpose  of  winding  up  the  corporation,  the 
powers  of  the  receiver  ai%  confined  to  those  conferred  upon 
him  by  the  statute  under  which  he  was  appointed  and  by  the 
order  of  the  court  appointing  him.  The  receiver  in  this 
instance  was  appointed  to  take  charge  of  the  affairs  of  an 
insolvent  corporation  upon  the  petition  of  the  creditors. 
His  authority  extended  over  all  the  assets  of  the  corporation 
of  whatever  nature.  It  was  the  necessary  effect  of  the  ap- 
pointment of  a  receiver  that  all  rights  of  action  of  whatever 
description  be  suspended  upon  the  part  of  the  corpora- 
tion. Under  the  order  and  direction  of  the  court,  the  re- 
ceiver became  the  representative  not  of  the  creditors  alone, 
but  of  the  corporation  and  stockholders  as  well.  It  became 
his  duty  to  collect  all  just  claims  due  the  corporation.  If 
the  order  appointing  him  did  not  authorize  him  to  prosecute 
the  action  against  appellee,  it  became  his  duty,  if  the  action 
was  a  meritorious  one,  to  obtain  the  permission  of  the  court 
so  to  do.  If  the  receiver  failed  to  do  this,  if  in  any  way 
he  n^lected  his  duty,  to  the  damage  of  the  trust,  an  action 
would  lie  against  him  in  favor  of  the  injured  parties. 

In  Thompson's  Law  of  Corporations,  Vol.  5,  §6,900,  it  is 
said :  "The  necessary  effect  of  the  appointment  of  receiver, 
unless  the  statute  under  which  he  is  appointed,  or  the  order 
appointing  him,  is  restrictive,  is  to  suspend  all  rights  of 
action,  of  whatever  description,  on  the  part  of  the  corpora- 
tion ;  since  the  receiver,  in  a  general  receivership,  whether 
it  be  what  is  called  a  receivership  pendente  lite,  or  a  receiver- 
ship for  the  purpose  of  winding  up  the  corporation,  is 
vested  with  the  right  to  the  custody  of  all  the  assets  of  the 
corporation  of  whatever  des^cription,  for  the  purposes  of  the 
administration ;  and  this  necessarily  includes  every  right  of 
action  of  whatever  description  which  is  possessed  by  the 
corporation." 

The  action  of  the  court  in  appointing  a  receiver  for  ap- 
pellant corporation  suspended  appellant's  right  further  to 

Vol.  25—22 
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prosecute  the  claim  against  appellee.  Under  the  order  of 
the  court,  as  the  servant  of  the  colirt  and  the  representative 
of  the  corporation  and  of  the  creditors,  the  receiver  could 
continue  the  action,  dismiss  or  compromise  it.  Whatever 
claim  appellant  corporation  had  against  appellee  became  an 
asset  in  the  hands  of  the  receiver,  to  be  administered  by  him 
under  the  directions  of  the  court  appointing  him.  This 
action  being  wholly  within  the  control  of  the  receiver  under 
the  orders  of  the  court,  and  the  facts  alleged  in  the  plea  in 
abatement  being  all  within  the  knowledge  of  the  court,  we 
very  much  doubt  if  the  plea  in  abatement  filed  was  neces- 
sary. We  think  the  court  could  have  ordered  the  action  dis- 
missed, or  could  have  ordered  the  receiver  to  prosecute  it  to 
final  judgment.  And  this,  we  think,  is  the  only  reasonable 
view  to  take.  The  assets  of  the  corporation  can  not  be  con- 
trolled by  the  corporation  and  at  the  same  time  by  the  re- 
ceiver. The  very  purpose  of  the  action  by  the  creditors  to 
secure  the  appointment  of  a  receiver  was  to  take  from  the 
control  of  the  corporation  its  assets,  to  prevent  them  from 
being  wasted,  and  perhaps  to  secure  a  better  management  of 
the  corporation's  business.  It  would  be  absurd  to  hold  that 
the  insolvent  corporation  could,  aft^r  the  appointment  of  a 
receiver,  continue  to  incur  indebtedness  for  which  the  trust 
estate  would  be  liable,  without  some  action  by  the  receiver 
with  the  approval  of  the  court. 

The  cases  cited  by  appellant  are  not  in  point  here.  They 
are  all  to  the  eflFect  that  the  action  may  be  continued  by  the 
receiver  in  the  name  of  the  corporation.  This  is  statutory. 
§272  Burns  1894.  In  this  case  the  receiver  refused  to  con- 
tinue the  action,  and  the  plea  in  abatement  simply  brought 
to  the  attention  of  the  court  those  facts,  which,  with  the 
consent  of  the  court,  permitted  the  receiver  to  discontinue 
the  prosecution  of  the  claim  which  his  appointment  as  re- 
ceiver placed  in  his  control. 

Counsel's  objection  to  the  plea  in  abatement,  that  it  does 
not  show  that  appellant  was  the  owner  of  the  claim  sued  on 
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when  the  receiver  was  appointed,  is  not  well  taken.  Con- 
ceding, without  deciding,  that  this  was  a  necessary  allega- 
tion, still  we  think  this  fact  is  shown.  It  is  alleged  in  the 
answer  that  appellant  without  the  consent  of  the  receiver  is 
undertaking  to  prosecute  this  action  for  its  use  and  benefit. 
This  is  a  sufficient  allegation  to  show  that  appellant  was  the 
owner  of  tlie  claim  at  the  time  the  plea  in  abatement  was 
filed,  which  was  long  after  the  appointment  of  the  receiver. 
We  find  no  reversible  error.     Judgment  affirmed. 


Jean  v.  The  State,  ex  rel.  Guthrie. 

[No.  3,409.     Filed  October  10,  1900.] 

Appeal  and  Ekroil— Assignments  of  Errors. — New  Trial. — Errors  in 
the  giving  and  in  the  refusal  to  give  instructions,  and  in  the  admis- 
sion and  rejection  of  evidence  cannot  be  presented  for  review  on 
appeal  bj  independent  assignments  of  error.  Such  questions  must 
be  assigned  as  causes  in  a  motion  for  a  new  trial,    p.  339, 

Same. — BiU  of  Exceptions.—Evidence. — J^ctnew.— "Where  a  bill  of  ex- 
ceptions shows  upon  its  face  that  it  does  not  contain  all  the  evidence, 
the  Appellate  Court  will  not  consider  any  question  which  depends 
for  its  proper  decision  upon  the  evidence,  although  the  bill  states 
that  it  contains  all  the  evidence,    p,  340, 

Bastardy.  —  Amount  of  Judgment.  —  Discretion  of  C&urt.  —  The 
amount  of  judgment  in  a  bastardy  proceeding  is  largely  in  the  dis- 
cretion of  the  court  and  will  not  be  disturbed  on  appeal  unless  it  is 
shown  that  the  judge  has  abused  his  discretion,    p.  340. 

From  the  Greene  Circuit  Court.     Affirmed. 

T.  Van  BushirTc  and  TF.  L.  Slitikard,  for  appellant. 
E.  W.  Moore  and  G,  E,  Davis,  for  appellee. 

Robinson^  C.  J. — The  giving  of  instructions,  and  the 
refusal  to  give  those  requested,  can  not  be  presented  for 
review  on  appeal  by  independent  assignments  of  error.  Nor 
can  the*  admission  or  rejection  of  evidence  be  thus  pre- 
sented. Such  questions  must  be  assigned  as  causes  in  a 
motion  for  a  new  trial.  Cromer  v.  State,  21  Ind.  App.  502 ; 
Baecher  v.  State,  19  Ind.  App.  100 ;  Kemodle  v.  Gibson, 
114  Ind.  451 ;  Indiana,  etc.,  Co.  v.  Wagner,  138  Ind.  658. 
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The  bill  of  exceptions  containing  the  evideitce  stat^  that 
it  contains  all  the  evidence  given  in  the  cause.  Following 
the  direct  examination  of  each  of  five  witnesses  called  by 
appellant  is  the  statement,  ^^and  said  witness  testified  on 
cross-examination  as  follows,  to  wit."  No  evidence  follows 
these  several  statements.  If  no  evidence  was  in  fact  given, 
these  statements  should  have  been  omitted.  From  them 
.we  must  conclude  that  these  witnesses  did  testify  on  cross- 
examination.  As  this  evidence  is  not  in  th^  bill,  it  thus 
shows  upon  its  face  that  there  was  evidence  given  which  it 
does  not  contain.  It  has  been  uniformly  held  that  although 
the  bill  states  that  it  contains  all  the  evidence,  if  it  shows 
upon  its  face  that  it  does  not,  the  court  will  not  consider 
any  question  which  depends  for  its  proper  decision  upon 
the  evidence.  Collins  v.  Collins,  100  Ind.  266 ;  Eichel  v. 
Bower,  2  Ind.  App.  84 ;  Evansville,  etc.,  B.  Co.  v.  Kendall, 
4  Ind.  App.  460;  Lawrenceburg,  etc.,  Co.  v.  Hinke,  119 
Ind.  47 ;  Shimer  v.  Butler  University,  87  Ind.  218 ;  Morris 
V.  Stem,  80  Ind.  227 ;  Clay  v.  Clarky  76  Ind.  161 ;  French 
V.  StcUe,  81  Ind.  151;  Hammon  v.  Sexton,  69  Ind.  37; 
Brownie e  v.  Hare,  64  Ind.  311 ;  Felbenzer  v.  Van  Valzah, 
95  Ind.  128.     , 

The  reasons  for  a  new  trial  all  depend  upon  the  evidence 
given  at  the  trial.  All  the  questions  discussed  by  counsel 
could  be  determined  only  from  a  consideration  of  all  the 
evidence.  As  the  record  shows  upon  its  face  that  there  was 
evidence  given  on  the  trial  which  it  does  not  contain,  we 
must  treat  the  record  as  not  containing  the  evidence.  In 
overruling  the  motion  for  a  new  trial  the  court  had  all  the 
evidence  before  it,  and,  in  the  absence  of  the  evidence  here, 
we  must  presume  in  favor  of  the  action  of  the  court. 

The  verdict  of  the  jury  was  returned  on  the  22nd  day  of 
the  term.  On  the  28th  day  of  the  term  the  attorneys  for 
the  State  and  for  appellant  agreed  in  open  court  that  they 
would  "take  up  this  cause"  on  the  30th  day  of  the  term, 
and  on  that  date  the  court  heard  evidence  on  the  amount  of 
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the  judgment.  In  bastardy  proceedings  the  court  may  hear 
evidence  bearing  especially  upon  the  amount  of  the  judg- 
ment. The  amount  to  be  fixed  is  largely  within  the  court's 
discretion  and  is  to  be  determined  from  the  facts  proved 
upon  the  trial  and  all  the  circumstances  surroimding  the 
case.  There  is  nothing  in  the  record  to  show  that  there  was 
any  abuse  of  this  discretion.  See  Ooodvnne  v.  State, 
5  Ind.  App.  63. 
Judgment  affirmed. 


Cooper  bt  al.  v.  Merchants'  and  Munufacturers' 

National  Bank. 

[No.  8441.    Filed  June  7, 1900.    Rehearing  denied  October  10,  1900.] 

Pleadino. — Bills  and  Notes, — A  complaint  in  an  action  on  a  promis- 
sory note  is  not  defective  in  that  it  fails  to  refer  to  and  identify  the 
note,  where  the  note  is  contained  in  the  body  of  the  complaint. 
p.  34s. 

.Sams. — Antieipaiing  Defense. — BUls  and  Notes.— -A  complaint  in 
an  action  on  a  promissory  note  alleging  the  execution  of  the  note, 
its  purchase  by  plaintiff,  before  maturity,  for  a  valuable  considera- 
tion, in  the  usual  course  of  business,  without  notice  of  any  defense, 
does  not  contain  an  anticipated  defense,    pp.  S4S,  S44. 

Bills  and  Notes. — Negotiable  Instruments. — Instalments  of  Interest 
Due  and  Unpaid. — A  note,  negotiable  under  the  law  merchant 
does  not  lose  its  negotiability  by  instalments  of  interest  thereon 
remaining  due  and  unpaid,    pp.  S4i,  345. 

Samb. — Signatures, — Agreement. — Delivery. — Evidence  in  an  action 
on  a  promissory  note  that  the  note  was  delivered  to  the  agent  of  the 
payee  under  an  agreement  that  the  note  should  not  be  delivered 
until  sig^ned  by  another  person,  is  inadmissible,  since  delivery  to  the 
agent  passed  the  title  to  the  payees    pp.  S45,  S46. 

Samb, — Evidence.— Good  Faith  of  Purchaser. — Although  a  note  does 
not  lose  its  negotiability  by  instalments  of  interest  thereon  remain- 
ing due  and  unpaid,  evidence  that  the  purchaser  of  a  note  bought 
it  with  knowledge  that  two  annual  instedments  of  interest  were  due 
thereon,  was  admissible  on  the  question  of  the  good  faith  of  the 
purchaser,    p.  SJfi. 

£vn>BNOB. — Hearsay. — BiXlsand  Notes, — Evidence  by  a  bank  cashier 
in  an  action  on  a  promissory  note  purchased  by  the  bank,  that  the 
bank  nor  any  of  its  officers  had  any  knowledge  of  any  defense  to 
the  note  was  hearsay,  and  inadmissible.       pp.  347^  348. 
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Trial.— ih'rccfingf  Verdiet.^Bills  and  Notes. — Good  Faith  PurchoMer. 
— Notice  of  Defenses. — The  court  erred  in  directing  a  verdict  for 
plaintiff  in  an  action  bj  an  indorsee  upon  a  promissory  note,  where 
"  the  maker  claimed  an  equitable  defense  thereto,  and  notice  to  the 
indorsee  thereof,  and  there  was  evidence  that  the  indorsee  knew 
that  there  were  instalments  of  interest  due  and  unpaid  at  the  time 
the  note  was  purchased.    Henley,  J.,  dissenting,    pp.  S48,  349, 

From  the  Clay  Circuit  Court,     Reversed. 

H.  H.  Mathias  and  8.  A.  Hays,  for  appellants. 
H.  C.  Lewis,  B.  F.  Corwin,  8.  D.  Coffey  and  A.  /.  Yorys, 
for  appellee.  . 

CoMSTocK,  J. — This  suit  was  founded  on  a  promissory 
note  payable  at  a  bank  in  this  State,  alleged  to  have  been 
executed  by  one  Neil  to  McLaughlin  Bros.,  and  by  the 
latter  indorsed  to  the  appellee. 

The  complaint,  consisting  of  one  paragraph,  was  origin- 
ally filed  in  the  Putnam  Circuit  Court.  Upon  change  of 
venue,  the  cause  was  put  at  issue  and  tried  in  the  Clay  Cir- 
cuit Court.  A  trial  by  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $1,275.83. 

The  first  and  second  specifications  of  error  question  the 
suJBSciency  of  the  complaint.  The  third  and  fourth,  the 
action  of  the  court  in  sustaining  the  demurrers  of  appellee 
to  the  third  and  sixth  paragraphs,  respectively,  of  appel- 
lant's answer.  The  fifth,  the  action  of  the  court  in  sustain- 
ing the  motion  of  appellee  requesting  the  court  to  direct  the 
jury  to  return  a  verdict  in  its  favor  and  in  instructing  the 
jury  to  return  a  verdict  for  the' appellee  against  appellants 
for  the  full  amount  of  the  note  in  suit  with  interest  thereon 
at  the  rate  of  six  per  centum  per  annum  from  the  date  of 
said  note.  This  is  also  made  a  reason  for  a  new  trial.  The 
sixth,  the  action  of  the  court  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

In  support  of  the  first  and  second  specifications  of  error 
(the  insufficiency  of  the  complaint),  it  is  urged  (1)  that 
the  complaint  anticipates  the  defenses,  but  does  not  aver 
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sufficient  facts  to  avoid  them.  (2)  That  it  does  not  suffi- 
ciently refer  to  and  identify  the  note  in  suit,  and  neither 
the  original  nor  a  copy  thereof  is  filed  with  the  pleading. 
It  does  not  contain  any  averment  of  a  promise  to  pay,  or 
when  the  note  matured  or  where  it  was  payable,  or  whether 
it  bore  interest  and  at  what  rate  and  when  payable,  and  no 
direct  or  equivalent  averment  that  the  note  remained  un- 
paid. A  reading  of  the  complaint  shows  that  these  objections 
are  not  well  taken. 

The  complaint  avers  that  "the  plaintiff  is  now  the  owneu 
and  holder  of  said  note,  which  note  and  the  indorsement 
thereon  is  in  the  words  and  figures  following,  to  wit: 
'$1,000.  Greencastle,  Ind.,  March  15,  '94.  On  July 
1,  1897,  after  date  for  value  received,  we  jointly  and  sever- 
ally promise  to  pay  McLaughlin  Bros,  or  order  $1,000  at 
the  First  National  Bank  of  Greencastle,  Ind.,  with  interest 
at  six  per  cent,  per  annum,  interest  payable  annually.' " 
The  names  of  appellants  are  set  out  Indorsed  "McLaugh- 
lin Bros." 

It  appears  that  the  note  with  the  indorsement  is  con- 
tained in  the  body  of  the  pleading.  This  is  sufficient. 
Adams  v.  Dale,  29  Ind.  273 ;  Jones  v.  Parks,  78  Ind.  537. 
The  note  thus  made  a  part  of  the  complaint  contains  the 
promise  to  pay,  the  date  of  maturity,  where  payable,  the  rate 
of  interest  and  where  payable.  Nor  can  we  agree  with  coun- 
sel in  the  view  that  the  complaint  anticipates  the  defense. 
It  avers  the  execution  of  the  note,  and  its  purchase  before 
maturity  for  a  valuable  consideration  by  appellees  without 
notice  of  any  defense.  The  averments  which  counsel  for  ap- 
pellant claim  are  designed  to  supply  the  place  of  a  reply, 
and  to  protect  the  holder  against  any  defense  which  the 
makers  might  have  against  the  payees,  are  the  following: 
"Which  note  was  afterwards  for  a  valuable  consideration 
indorsed  by  said  McLaughlin  Bros,  and  for  a  valuable  con- 
sideration sold,  delivered,  and  transferred,  in  the  usual 
course  of  business,  to  the  plaintiff  before  the  same  became 
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due;  that  plaintiff  purchased  said  note  in  good  faith  from 
the  said  McLaughlin  Bros,  before  same  became  due,  and  for 
a  valuable  consideration,  to  wit,  $1,100,  which  it  then  and 
there  paid  in  cash  without  any  notice  whatever  of  any  de- 
fenses of  the  same  at  law  or  in  equity ;  that  said  First  Na- 
tional Bank  of  Greencastle,  Indiana,  is  and  was  at  the  date 
of  said  note  a  bank  in  the  State  of  Indiana,  and  that  the 
plaintiff  is  now  the  owner  and  holder  of  said  note.^^ 

In  these  averments  no  attempt  is  made  to  set  up  a  defense 
to  the  note.  Latta  v.  Miller,  109  Ind.  302  is  cited.  We  are 
imable  to  see  that  it  sustains  appellants'  claim.  The  com- 
plaint  is  upon  a  promissory  note;  it  attempted  to  antici- 
pate  the  defense,  which  was  a  written  release  of  the  maker, 
and  then  attempted  to  plead  facts  to  avoid  the  release.  In 
the  course  of  the  opinion  the  court,  at  p.  307,  say:  "It  is 
true,  no  doubt,  as  appellant's  counsel  insist,  that  where  the 
complaint  or  paragraph  thereof,  after  stating  the  plaintiff's 
cause  of  action,  sets  up  an  anticipated  defense  thereto,  and 
then  attempts  to  avoid  or  defeat  such  defense  by  the  state- 
ment of  alleged  facts  in  relation  thereto,  if  the  facts  thus 
stated  are  not  sufficient  to  avoid  or  defeat  such  anticipated 
defense,  the  complaint  or  paragraph  thereof  must  be  held 
bad  on  demurrer  thereto  for  the  want  oi  facts.  This  must 
be  so,  in  the  nature  of  things,  because  the  anticipated  de- 
fense, if  not  avoided,  constitutes  a  complete  bar  to  the  cause 
of  action  stated  in  the  complaint  or  paragraph  thereof." 
The  complaint  before  us  contains  no  averment  of  any  de- 
fense, nor  that  the  makers  claimed  to  have  any  defense. 

The  action  of  the  trial  court  in  sustaining  appellee's  de- 
murrers to  the  third  and  sixth  paragraphs  of  answer  are  next 
discussed.  The  third  paragraph  avers  that  the  note  in  suit 
was  signed  by  appellants  under  an  agreement  with  the 
payees  that  it  was  to  be  signed  by  certain  other  persons 
named,  and  that  those  persons  failed  to  sign  it.  The  sixth 
paragraph  alleges  that  appellants  were  induced  to  sign  the 
note  by  certain  false  and  fraudulent  representations  made 
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to  them  by  the  agent  of  the  payees.  In  each  it  is  alleged 
that  three  annual  instalments  of  interest  on  the  note  were 
due  and  unpaid  at  the  time  of  the  indorsement  of  the  note 
to  appellee.  Counsel  for  appellants,  admitting  that  the  note 
in  suit  was  originally  negotiable  imder  the  law  merchant, 
yet  claim  that  it  was  dishonored  at  the  time  of  its  purchase 
by  appellees  because  annual  instalments  of  interest  were 
then  due  and  unpaid.  The  argument  in  support  of  the  third 
and  fourth  specifications  of  error  is  based  upon  this  propo- 
sition. In  the  recent  case  of  Cooper  v.  Hocking  Valley  Nat. 
Bank,  21  Ind.  App.  358,  69  Am.  St.  365,  this  court  held 
adversely  to  the  claim  of  appellants,  giving  the  following 
citations :  1  Daniel  Neg.  Inst.,  §787 ;  National,  etc..  Bank 
V.  Kirby,  108  Mass.  497;  Patterson  v.  Wright^  64  Wis. 
289,  25  N.  W.  10;  and  in  addition,  we  cite:  Railway  Co. 
V.  Sptague,  103  TJ.  S.  756,  26  L.  ed.  554;  Boss  v.  Hewitt, 
15  Wis.  285 ;  Cromwell  v.  County  of  Sac,  96  U.  S.  51,  24 
L.  ed.  681.  To  the  opinion  expressed  in  Cooper  v.  Hocking 
Valley  Nat.  Bank,  supra,  we  still  adhere  as  supported  by 
the  weight  of  authorities. 

In  discussing  the  action  of  the  court  in  overruling  appel- 
If^t's  motion  for  a  new  trial,  counsel  for  appellant  claim 
that  the  court  erred  in  striking  out  of  the  deposition  of 
Eobert  McLaughlin  questions  numbered  49,  50,  52,  54,  66, 
67,  68,  69,  and  70  of  his  cross-examination.  This  witness 
had  testified  in  his  examination  in  chief  that  as  agent  of  his 
sons,  McLaughlin  Bros.,  payees  of  the  note  in  suit,  he  as- 
sisted in  negotiating  the  sale  of  the  horse  for  which  the  note 
was  given,  and  took  the  notes  which  appellants  gave  in  set- 
tlement for  the  horse.  The  questions  which  were  stricken 
out  relate  to  an  agreement  claimed  by  appellants  and  the 
agent  of  the  payees,  that  the  notes  were  to  be  signed  by 
some  other  person  and  were  placed  in  the  hands  of  such 
agent  to  be  delivered  to  the  payee  upon  the  happening  of 
certain  conditions.    In  this  action  of  the  court  there  was  no 
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error.  Clanin  v.  Esterly,  etc,  Co.,  118  Ind.  372,  3  L.  R.  A. 
863.  The  delivery  to  the  agent  of  the  paper  passed  title  to 
the  payees.    Murray  v.  Kimball  Co.,  10  Ind.  App,  141. 

The  second  reason  assigned  for  a  new  trial  is  that  the 
court  erred  in  sustaining  appellee's  motion  to  strike  out  of 
the  deposition  of  Howard  C.  Park'  questions  numbered  four, 
five,  and  six  and  the  answers  thereto  of  his  cross-exanlina- 
tion.  These  questions  are  as  follows :  "How  many  annual 
instalments  of  interest  were  due  on  the  note  at  the  time 
of  this  transfer  to  the  plaintiff?  A.  There  were  two  in- 
stalments. Q.  5.  Did  you  understand  at  the  time  that 
the  note  was  transferred  to  the  bank  that  two  annual  instal- 
ments of  interest  were  overdue  and  impaid  on  the  note? 
A.  I  must  have  noticed  it  since  there  was  no  indorsement 
of  interest  on  the  note.  Q.  6.  You  bought  the  note  then, 
with  the  understanding  that  two  annual  instalments  of  in- 
terest were  due  thereon  ?  A.  I  bought  it  with  the  knowl- 
edge that  two  annual  instalments  were  due."  It  appears 
from  the  examination  in  cliief  of  this  witness  that  he  was 
cashier  of  the  appellee;  that  as  such  cashier  he  purchased 
the  note  for  appellee ;  that  no  other  officer  of  the  bank  had 
anything  to  do  with  the  purchase. 

-  In  National,  etc.  Bank  v.  Kirhy,  108  Mass.  497,  the 
court  said :  "The  fact  that  a  promissory  note,  the  principal 
of  which  is  payable  in  four  years  with  interest  annually, 
bears  no  indorsement  of  the  receipt  of  either  of  three  instal- 
ments of  interest  which  have  fallen  due,  docs  not  of  itself 
render  the  note  subject,  in  the  hands  of  a  third  person  who 
then  took  it  as  collateral  security,  to  equities  existing  be- 
tween the  original  parties  to  it ;  but  is  a  circumstance  for  the 
consideration  of  the  jury,  on  the  issue  whether  he  took  it  in 
good  faith  and  without  notice  of  such  defenses."  See,  also, 
Parsons  v.  Jackson,  99  U.  S.  434,  25  L.  ed.  457 ;  2  Daniel's 
Neg.  Inst.  1506a.  This  was  proper  evidence  to  go  to  the 
jury^  upon  the  question  of  good  faith,  and  the  court  erred 
in  striking  it  out. 
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The  third  reason  for  a  new  trial  is  that  the  court  erred 
in  overruling  appellants'  motion  to  strike  out  of  the  depo- 
sition of  said  Park  questions  21,  22,  24,  25,  and  26,  and  the 
answers  thereto,  of  the  examination  in  chief  of  said  witness. 
Said  questions  and  answers  are  as  follows:  "Q.  21.  On 
the  19th  day  of  April,  at  the  same  time  you  say  you  pur- 
chased the  note  and  afterwards  in  the  month  of  May  and 
up  to  the  time  that  you  said  this  money  was  all  checked  out 
of  your  bank  and  up  to  the  maturity  of  this  note,  July  1, 
1897,  had  you  any  notice  or  knowledge  of  any  defense,  legal 
or  equitable,  to  this  note?  A.  I  had  not.  Q.  22.  On 
April  19,  1897,  or  before  that  time,  or  on  July  1,  1897,  or 
before  that  time,  had  you  any  notice  or  knowledge  that  this 
note  had  been  handed  to  any  agent  of  McLaughlin  Bros., 
by  the  makers  of  the  note  under  an  agreement  that  it  should 
be  signed  by  other  persons  before  it  should  be  delivered  to 
Messrs.  McLaughlin  Bros.,  or  before  it  should  be  an  effect- 
ive note  ?  A.  I  had  not.  Q.  24.  What  notice  or  knowl- 
edge, if  any,  before  July  1,  1897,  did  the  plaintiff.  The 
Merchants'  and  Manufacturers'  National  Bank,  or  any  other 
oflScer  of  it,  have  of  any  defense,  legal  or  equitable,  to  this 
note  ?  A.  Had  no  notice.  Q.  25.  Did  any  other  officer 
of  the  bank  have  anything  to  do  with  the  purchase  of  this 
note  from  McLaughlin  Bros.,  besides  yourself  ?  A.  They 
had  not.  Q.  26.  Did  you  send  this  note  to  Greencastle, 
Indiana,  for  collection  ?  A.  Yes,  and  it  was  protested  and 
I  paid  $6.67  protest  fees."  It  is  urged  that  these  questions 
are  leading ;  that  each  suggests  the  answer  desired.  In  this 
view  of  counsel  we  can  not  concur.  Question  twenty-one 
is  further  objected  to  upon  the  ground  that  when  the  wit- 
ness answered  "I  had  not"  to  the  query  "had  you  any  notice 
or  knowledge  of  any  defense,  legal  or  equitable",  he  did  not 
show  want  of  knowledge  of  any  fact.  We  think  the  answer 
that  he  had  no  notice  of  any  defense  was  the  statement  of  a 
fact.  Question  twenty-four  is  objected  to  upon  the  addi- 
tional ground  that  it  calls  for  the  expression  of  an  opinion 
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about  a  fact  which  the  witness  could  not  know  to  be  true 
from  personal  knowledge,  and  which  he  could  learn  only 
through  hearsay.  This  objection  is  well  founded.  The 
cashier  could  only  know  of  the  knowledge  of  the  other  oflS- 
cers  of  the  bank  from  hearsay.  This"  question  and  the 
answer  thereto  should  have  been  stricken  out. 

After  all  the  evidence  had  been  introduced,  appellee 
filed  its  written  motion  requesting  the  court  to  give  to  the 
jury  the  following  instruction :  "Under  the  evidence  intro- 
duced in  this  cause,  the  plaintiff  is  entitled  to  recover  of 
the  defendants  the  full  amount  of  the  note  in  suit  with  in- 
terest thereon  at  the  rate  of  six  per  centum  per  annum  from 
the  date  of  said  note  and  your  verdict;  should  be  for  the 
plaintiff  for  that  amount."  The  court  gave  the  instruction 
to  the  jury,  to  which  appellants  duly  excepted.  The  sev- 
enth, eighth,  and  ninth  causes  for  a  new  trial  present  for 
review  the  action  of  the  court  in  directing  the  verdict.  It 
is  claimed  that  the  court  erred  in  giving  the  instruction  (1) 
because  the  motion  did  not  specify  the  grounds  upon  which 
the  instruction  was  asked;  (2)  courts  have  no  authority  to 
direct  a  verdict  in  favor  of  the  party  upon  whom  rests  the 
burden  of  the  issues ;  (3)  there  was  a  conflict  in  the  evidence 
as  to  three  different  facts  which  were  in  issue.  In  support 
of  the  claim  that  the  motion  should  have  specified  the 
grounds  upon  which  the  instruction  was  requested,  appel- 
lants cite  Lewis  v.  Brown,  89  Ga.  115 ;  Demill  v.  Moffat, 
45  MicL  410,  8  N.  W.  79;  Demill  v.  Thompson,  45 
Mich.  412,  8  K  W.  80;  Bergstrom  v.  Staples,  82  Mich. 
654,  46  N.  W.  1035 ;  Tillotson  v.  Webber,  96  Mich.  144, 
55  N.  W.  837 ;  Maitoon  v.  Fremont,  etc.,  R.  Co.,  6  S.  D. 
196,  60  N.  W.  740 ;  Tanderup  v.  Hansen,  8  S.  D.  375,  66 
K  W.  1073. 

We  do  not  consider  it  necessary  to  consider  these  objec- 
tions in  detail.  It  was  said  in  Demill  v.  Moffat, 
supra:  ''It  must  be  a  very  clear  case  indeed  that  will 
justify  the  judge  in  taking  the  case  from  the^jury  on  the 
evidence,  and  he  should  never  do  so  without  specifying  the 
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particular  ground  or  grounds  which  appear  to  him  to 
justify  it."  It  is  the  settled  law  in  this  State  that  it  is  not 
only  the  right  but  the  duty  of  the  trial  court  to  direct  a  ver- 
dict in  cases  where  there  is  an  entire  failure  of  proof  as  to 
any  material  facts  necessary  to  the^  cause  of  action  or  de- 
fense. Williams  v.  Resener,  ante,  132;  Paris  v.  Hobergy 
134  Ind.  269,  39  Am.  St.  261 ;  Oipe  v.  Cummins,  116  Ind. 
511;  Hall  v.  Durham,  109  Ind.  434;  Carver  v.  Carver,  97 
Ind.  497 ;  Adams  v.  Kennedy y  90  Ind.  318 ;  Wabash  R.  Co, 
V.  Williamson,  104  Ind.  154 ;  Ilynds  v.  Hays,  25  Ind.  31; 
Bodge  v.  Oaylord,  53  Ind.  365 ;  Steinmetz  v.  Wingate,  42 
Ind.  574 ;  American  Ins.  Co,  v.  Butler,  70  Ind.  1. 

Appellants  insist  that  there  was  a  conflict  in  the  evidence 
on  three  material  issues  tendered  by  the  answer.  (1)  The 
makers  of  the  note  signed  it  under  an  agreement  with  the 
payees  that  the  note  should  be  signed  by  certain  other  per- 
sons, who  failed  to  sign  it,  and  the  appellee  had  notice  of 
that  fact  at  the  time  the  note  was  purchased.  (2  )  The  note 
was  procured  by  fraud,  and  appellee  purchased  it  with 
notice  of  the  fraud.  (3)  The  note  in  suit  was  never  de- 
livered; and  that  the  jury  should  have  been  permitted  to 
pass  upon  these  issues.  We  do  not  deem  it  necessary  to  Con- 
sider at  length  these  propositions.  The  question  of  the  good 
faith  of  appellee  was  in  question.  In  determining  that 
question,  it  was  proper  to  consider  the  fact  that  the  cashier 
of  appellee  purchased  the  note  with  the  knowledge  that 
there  were  annual  instalments  of  interest  past  due  and 
unpaid.  The  instruction  took  from  the  jury  the  right  to 
consider  this  circumstance.     In  this,  the  court  erred. 

Other  questions  discussed  may  not  arise  upon  another 
trial,  and  they  are  not,  therefore,  considered.  Judgment 
reversed,  with  instruction  to  sustain  appellants'  motion  for 
a  new  trial. 

Dissenting  Opinion. 

Henley,  J. — ^I  can  not  agree  with  the  conclusion  reached 
by  the  majority  of  the  court  in  this  cause.  The  only  evi- 
dfflice  or  circumstance  tending  to  prove  notice  upon  the  part 
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of  the  holder  of  the  note  in  suit  of  equities  existing  between 
the  original  parties  to  this  note  was  the  fact  that  the  note 
did  not  show  that  the  past  due  interest  was  paid  at  the  time 
the  note  was  purchased.  It  is  hard  to  understand  how  the 
non-payment  of  interest  can  be  held  to  be  notice  of  the  dis- 
honor of  commercial  paper  when  such  non-payment  itself 
does  not  amount  to  dishonor. 

The  question  in  a  ease  of  this  kind  is  not  a  question  of 
negligence  or  diligence;  it  is  wholly  a  question  of  honesty 
and  good  faith.  The  whole  matter  is  summed  up  in  one 
query,  viz. :  Did  the  purchaser  have  notice  of  the  equities 
existing  between  the  original  parties  to  the  contract  ?  The 
notice  must  be  actual  notice,  or  such  a  combination  of  cir- 
cumstances as  will  create  a  distinct  legal  presumption  that 
the  purchaser  was  acting  collusively  and  in  bad  faith,  and 
that  he  must  have  known  the  facts  without  inquiring. 
Tescher  y,  Merea,  118  Ind.  586;  Carroll  v.  Ilayward,  124 
Mass.  120;  Kellogg  v.  Curtis,  69  Me.  212;  Hankey  v. 
Downey,  3  Ind.  App.  325;  Pape  v.  Hartwig^  23  Ind.  App. 
333;  Church  v.  Clapp,  47  Mich.  257,  10  N.  W.  362; 
Hehner  v.  Krolick,  36  Mich.  3?1. 

If  the  fact  that  the  note  at  the  time  of  its  purchase  did 
not  show  upon  its  face  that  the  past  due  interest  had  been 
paid  can  be  considered  as  a  circumstance  tending  to  prove 
notice  to  the  purchaser  of  equities  existing  between  the  orig- 
inal parties  to  the  contract,  it  certainly  can  not  be  regarded 
as  such  a  combination  of  circumstances  as  would  amount  to 
a  distinct  legal  presumption  that  the  purchaser  was  acting  in 
bad  faith  and  must  have  known  the  facts  without  inquiring. 
If  its  legal  effect  fell  short  of  this,  it  amounted  to  nothing. 
It  was  the  same  as  if  no  evidence  had  been  introduced.  The 
lower  court  did  right  in  refusing  to  submit  the  cause  to  the 
jury  upon  such  evidence.  It  was  the  duty  of  the  court  to  re- 
fuse to  submit  the  question  to  the  jury  when  the  legal  effect 
of  the  evidence  would  not  sustain  a  verdict  in  favor  of  the 
party  producing  such  evidence.    Williams' y.  Resener,  ante. 
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132;  Ffiris  v.  Hoherg,  134  Ind.  269,  39  Am.  St.  261; 
Gipe  V.  Cummins,  116  Ind.  511 ;  Hall  v.  Durham,  109  Ind. 
434;  Adams  v.  Kennedy,  90  Ind.  318. 

It  is  not  a  question  of  the  weight  of  the  evidence.  It 
fails  to  meet  the  requirements  of  the  rule  of  law.  It 
amounts  to  no  evidence.  It  is  like  a  journey  commenced 
but  not  finished.    The  judgment  ought  to  be  affirmed. 


Williams  v.  Citizens'  Enterprise  Company. 

[No.  8,308.    Filed  May  29,  1900.    Rehearing  denied  October  10,  1900.] 

Corporations. — Enforcement  of  Stock  Subscription,— ^A  subscriber  t6 
the  capital  stock  of  a  proposed  corporation  can  be  compelled  to  pay 
such  subscription  only  upon  a  showing  that  a  dejure  organization 
of  the  proposed  corporation  has  been  formed,    p.  S62. 

Same. —  Organization.— Statute  Construed. — Where  it  is  sought  to 
incorporate  under  the  manufacturing  and  mining  statute,  §5051 
Bums  1894,  and  it  is  specified  in  the  articles  that  the  objects  of  the 
corporation  are  to  furnish  motive  power  to  carry  on  manufacturing 
and  mining  business,  to  manufacture  all  kinds  of  merchandise,  and 
to  sink  and  operate  oil  and  gas  wells,  to  take  stock  in  other  corpo- 
rations, loan  and  donate  money,  etc.,  the  articles  of  incorporation 
are  void.    pp.  S6S-367, 

From  the  Henry  Circuit  Court.    Reversed. 

J.  F.  Duckwall  and  M.  E.  Forhner,  for  appellant. 
F,  Winter,  for  appellee. 

Robinson,  C.  J. — Transferred  from  the  Supreme  Court. 
Williams  v.  Citizens  Enterprise  Co.,  153  Ind.  496. 

Appellee  sued  to  recover  the  amount  of  appellant's  sub- 
scription to  the  capital  stock  of  a  proposed  corporation.  De- 
murrer to  the  complaint  overruled.  Demurrers  were  sus- 
tained to  the  eighteen  paragraphs  of  affirmative  answer. 
Trial  upon  the  issues  formed  by  the  complaint  and  general 
denial,  and  verdict  and  judgment  in  appellee's  favor.  Mo- 
tion for  a  new  trial  overruled,  which  ruling  and  the  rulings 
on  the  demurrers  are  assigned  as  errors. 

The  complaint  sets  out  the  subscription    contract    and 
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avers  that  after  its  execution  certain  named  pery)ns  exe- 
cuted a  certificate  stating  the  corporate  name  of  the  cor- 
poration, the  objects  and  purposes  of  which  were  to  "pro- 
mote and  aid  the  growth  of  the  city  of  Muncie  and  vicinity 
in  Delaware  county,  Indiana ;  to  locate,  establish,  carry  on, 
maintain,  and  assist  all  kinds  of  mining  and  manufacturing 
companies  and  to  furnish  power,  motive  power,  machinery, 
and  buildings  therefor;  to  buy,  sell,  and  manufacture  all 
kinds  of  merchandise ;  to  sink,  operate,  buy  and  sell  gas 
wells  and  to  preserve  and  sell  the  product  of  oil  and  gas 
wells ;  to  take  stock  in  other  corporations,  loan,  and  donate 
their  money,  etc.,  and  also  stating  therein"  the  amount  of 
capital  stock,  the  duration  of  the  corporation,  by  whom  the 
business  of  the  corporation  was  to  Be  conducted  and  names 
of  directors  for  the  first  year. 

It  is  argued  at  length  that  the  complaint  is  insufficient. 
In  discussing  the  complaint,  and  also  the  answers,  appel- 
lant's counsel  claim  that  the  contract  sued  on  is  not  enforce- 
able, for  the  reason  that  the  articles  of  association  are  void 
because  of  multifariousness  and  uncertainty  in  the  state- 
ment of  the  object  for  which  the  corporation  was  formed. 
No  question  of  estoppel  is  involved  because  it  is  not  shown 
that  appellant  took  any  part  in  the  attempted  organiza- 
tion. The  question  presented  is  whether  there  has  been  such 
a  compliance  with  statutory  requirements  as  to  constitute  a 
de  jure  corporation.  Appellant,  having  subscribed  to  the 
capital  stock  of  a  proposed  corporation,  can  be  compelled  to 
pay  his  subscription  only  upon  a  showing  that  a  de  jure  or- 
ganization of  the  proposed  corporation  has  been  perfected. 
It  is  not  enough  to  show  facts  constituting  a  mere  de  facto 
corporation.  Williams  v.  Citizens  Enterprise  Co.,  153  Ind. 
496 ;  Indianapolis,  etc.,  Co.,  v.  Herkimer,  46  Ind.  142 ; 
Rikhoff  v.  Machine  Co.,  68  Ind.  388 ;  Capps  v.  Hastings, 
etc.,  Co.,  40  Neb.  470,  58  K  W.  956,  24  L.  R.  A.  259. 

Corporations  in  this  State  may  be  created  and  may  exist 
by  virtue  of  general  statutory  authority,  and  by  that  only. 
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If  a  corporation  claims  the  right  to  exist  for  a  certain  pur- 
pose it  must  show  that  it  was  organized  under  a  statute  au- 
thorizing the  creation  of  a  corporation  for  that  particular 
purpose.  In  this  case  an  attempt  was  made  to  organize  a 
corporation  under  the  statute  providing  for  the  incorpora- 
tion of  manufacturing,  mining,  and  other  companies. 

The  section  of  the  statute  here  involved,  §5061  Bums 
1894,  §3851  Horner  1897,  is  as  follows:  "Whenever 
three  or  more  persons  may  desire  to  form  a  company 
to  carry  on  any  kind  of  manufacturing,  mining,  mechan- 
ical or  chemical  business,  *  *  *  or  to  supply  any 
city  or  village  with  water;  or  to  form  union  stock-yards 
and  transit  companies,  and  operating,    maintaining    and 

transacting  the  business  incident  to  such  companies ;  or  to 
form  grain-elevator  companies,  and  constructing,  maintain- 
ing and  operating  elevators,  and  transacting  the  business 
incident  thereto ;  or  to  form  companies  for  the  purpose  of 
buying  and  selling  dry  goods,  carpets,  boots  and  shoes,  mil- 
linery goods,  fancy  goods  or  jewelry,  in  connection  with  the 
manufacture  of  such  goods  and  articles,  into  any  articles 
for  which  they  are  suitable,  and  for  the  sale  of  such  articles, 
when  they  are  so  manufactured — ^they  shall  make,  sign  and 
acknowledge,  before  some  officer  capable  to  take  acknowledg- 
ment of  deeds,  a  certificate  in  writing,  which  shall  state  the 
corporate  name  adopted  by  the  company,  the  object  of  its 
formation,  the  amount  of  capital  stock,  the  term  of  its  ex- 
istence (not,  however,  to  exceed  fifty  years),  the  number  of 
directors  and  their  names  who  shall  manage  the  affairs  of 
such  company  for  the  first  year,  and  the  name  of  the  town 
and  county  in  which  its  operations  are  to  be  carried  on,  and 
file  the  same  in  the  office  of  the  recorder  of  such  county, 
which  shall  be  placed  upon  the  record,  and  a  duplicate 
thereof  in  the  office  of  the  Secretary  of  State." 

It  is  seen  that  many  of  the  objects  named  in  the  articles 
of  incorporation  in  question  are  not  named  in  the  above  act, 
nor  in  the  act  for  the  incorporation  of  voluntary  associa- 
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tions,  nor  are  they  named  in  any  other  legislative  act.  The 
objects  named  in  the  articles,  and  which  are  designated  as 
corporate  objects  in  the  act  above  set  out,  are  these:  To 
furnish  motive  power  to  carry  on  manufacturing  or  mining 
business;  to  manufacture  all  kinds  of  merchandise,  and  to 
sink  and  operate  oil  or  gas  wells;  considering  the  last 
named  as  the  designation  of  a  particular  kind  of  mining 
business. 

It  is  conceded  that  several  objects  and  purposes  are  stated 
in  the  articles  for  which  a  corporation  may  be  organized 
under  the  manufacturing  and  mining  act.  It  is  argued  that 
this  is  permissible  and  that  the  point  was  so  decided  by  this 
court  in  Shiclc  v.  Citizens  Enterprise  Co.,  15  Ind.  App.  329 ; 
57  Am.  St.  230.  But  that  case  does  not  so  hold.  In  that  opin- 
ion is  this  statement:  "The  mere  fact  that  the  articles  of 
association  mention  some  purposes  not  within  the  purview  of 
the  statute  does  not  vitiate  the  organization.  *  *  *  Some 
of  the  purposes  of  the  organization,  alleged  in  the  second 
paragraph  of  the  complaint  as  being  in  the  articles  of  asso- 
ciation, are  within  the  provisions  of  section  5051,  supra,  of 
the  manufacturers'  and  mining  act."  The  complaint  in 
that  case  was  in  two  paragraphs,  the  theory  of  the  first  para- 
graph being  that  the  subscription  was  made  to  an  existing 
corporation,  and  in  the  second  paragraph  the  subscription 
was  made  to  a  proposed  corporation.  The  question  now  un- 
der consideration  was  not  there  considered,  as  the  court, 
after  holding  the  first  paragraph  of  the  complaint  sufficient, 
said :  "We  are  not  required  to  determine  the  sufficiency  of 
the  second  paragraph  of  the  complaint." 

To  adopt  appellee's  view  we  must  change  the  reading  of 

§5051  Burns  1894,  and  wherein  it  specifies  the  classes 
of  business  set  out  we  must  use  the  word  and  where  the  leg- 
islature used  or.  This  would  lead  to  the  result  that  it  was 
the  legislative  intent  that  all  the  businesses  enumerated  in 
the  section  might  be  carried  on  by  one  corporation,  for  it 
must  be  admitted  that  if  more  than  one  class  may  be  in- 
cluded in  one  corporate  organization  then  all  the  classes 
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named  may  be  included.  The  legislature  has  seen  proper 
to  provide  in  separate  acts  for  corporate  organization  to  do 
banking,  building  and  loan,  railroad,  and  some  other  busi- 
nesses. It  is  clear  that  under  those  acts  a  corporation  could 
not  be  organized  to  do  both  banking  and  railroad  business. 
They  have  no  necessary  relationship  to  each  other,  neither 
one  is  a  mere  incident  of  the  other,  and  the  legislature  has 

expressly  separated  them.  And  under  §5051,  supra,  there 
is  no  necessary  relationship  between  supplying  a  city 
or  village  with  water  and  maintaining  and  operating  ele- 
vators, nor  is  either  one  a  mere  incident  of  the  other.  And 
the  same  may  be  said  of  all  the  classes  of  business  named  in 
the  section.  It  is  not  to  be  inferred  from  the  fact  that  all 
these  classes  of  business  are  included  in  one  act  that  they 
may  be  conducted  by  one  corporation.  The  legislature,  by 
placing  banking  and  railroad  business  in  separate  acts,  and 
thus  providing  for  separate  corporate  formations,  has  no 
more  effectually  separated  corporate  organization  for  con- 
ducting those  businesses  than  it  has  the  classes  of  business 
enumerated  in  the  above  section.  The  use  of  the  disjunctive 
or  makes  a  complete  enactment  as  to  each  class  of  business 
named.  Taking  the  act  as  the  legislature  has  written  it  and 
it  must  mean :  "Whenever  three  or  more  persons  may  desire 
to  form  a  company  to  carry  on  any  kind  of  manufacturing 
business,  *  *  *  they  shall  make,  sign  and  acknowl- 
edge a  certificate  in  writing,  which  shall  state  the  corporate 
name  adopted  by  the  company,  the  object  of  its  formation," 
etc.  Or  "Whenever  three  or  more  persons  may  desire  to 
form  a  company  to  carry  on  any  kind  of  mining  *  *  * 
business  *  *  *  *  **  they  shall  make,  sign  and  ac- 
knowledge *  *  *  a  certificate,"  etc.  And  so  with  each 
class  named.  The  act  expressly  requires  that  the  certificate 
shall  state  the  corporate  name  and  the  object  of  its  forma- 
tion. This  means  that  the  certificate  shall  state  the  partic- 
ular class  of  business  to  be  carried  on  under  one  of  the  desig- 
nated heads,  that  the  limitation  of  the  business  must  be 
shown  by  a  statement  in  the  articles. 
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Treating  those  of  the  objects  named  in  the  articles  in 
question,  which  are  not  within  the  purview  of  the  statute, 
as  surplusage,  there  is  left  an  attempted  corporate  organiza- 
tion for  the  purpose  of  furnishing  motive  power  to  carry 
on  manufacturing  and  mining,  to  manufacture  all  kinds  of 
merchandise,  and  to  sink  and  operate  gas  wells.  We  must 
then  give  to  the  articles  the  construction  that  the  corporators 
intended  to  conduct  these  various  enterprises  under  one  or- 
ganization. There  is  no  statute  in  this  State  authorizing  a 
single  corporate  organization  for  the  purpose  of  carrying 
on  all  or,  any  two  of  these  businesses.  The  objects  of 
neither  are  incidental  or  secondary  to  the  objects  of  either 
of  the  others,  but  the  objects  and  purposes  of  each  are  pri- 
mary. Each  is  entirely  separate  and  distinct  from  the 
others.  Either  would  properly  be  the  subject  of  corporate 
organization,  but  the  intention  of  the  corporators,  which 
must  be  gathered  solely  from  the  articles,  does  not  indicate 
which  was  to  be  the  exclusive  purpose.  We  have  no  author- 
ity to  select  either  of  the  three  and  ignore  the  others.  The 
corporators  must  do  that  for  themselves.  It  is  manifest, 
from  the  reading  of  the  statute,  that  it  was  not  the  legisla- 
tive intent  to  authorize  a  corporate  organization  for  all  the 
purposes  named  in  the  statute,  nor  for  any  two  or  more  of 
the  purposes  named. 

In  West  V.  Bullshin,  etc.,  Co.y  32  Ind.  138,  suit ,  was 
brought  to  collect  an  assessment  made  by  a  ditching  corpora- 
tion. It  was  held  that  the  objects  of  the  corporation  should 
be  declared  with  reasonable  distinctness,  that  the  statue 
made  such  declaration  a  condition  precedent  to  the  organiza- 
tion, and  without  it  no  such  corporation  was  authorized  or 
could  exist.  The  complaint  in  that  case  was  held  bad  be- 
cause it  aflBrmatively  showed  that  the  object  of  the  organiza- 
tion was  not  sufficiently  declared  in  the  articles  of  associa- 
tion. 

In  People  v.  Beach,  19  Hun  259,  it  is  said:  "The  statute 
referred  to  provides  for  the  formation  of  companies  *for  the 
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purpose  of  carrying  on  any  kind  of  manufacturing,  mining, 
mechanical  or  chemical  business.'  This  language  is  in  the 
disjunctive,  thus  authorizing  an  organization  for  the  carry- 
ing on  of  business,  having  in  view  either  of  these  purposes 
as  its  auxiliary  or  means  of  producing  results;  nor  does 
section  twenty,  which  provides  for  extending  the  business  of 
a  company  formed,  or  to  be  formed,  to  any  other  manufac- 
turing, mining,  mechanical  or  chemical  business,  'confer  the 
right  to  combine  any  two  or  more  of  these  general  purposes.' 
This  section  leaves  the  purpose  of  the  organization  still  to 
be  limited  to  one  of  the  general  classes  of  business  desig- 
nated in  the  act  as  manufacturing,  mining,  mechanical  or 
chemical."  See,  also.  State  v.  Bech,  81  Ind.  500;  Skelton 
Creek  Draining  Co.  v.  Mauck,  43  Ind.  300;  O'Beiley  v. 
KanJcakee,  etc.,  Co.,  32  Ind.  169 ;  Newton  County  Draining 
Co.  V.  Nof singer,  43  Ind.  566 ;  State  v.  International,  etc., 
Co.,  88  Wis.  512,  60  N.  W.  996 ;  State  v.  Minnesota,  etc., 
Co.,  40  Minn.  213,  41  K  W.  1020,  3  L.  R.  A.  510;  Isle 
Royale,  etc.,  Co.  v.  Osmun,  76  Mich.  162,  43  N".  W.  14;  In 
re  Deveaux,  54  Ga.  673 ;  In  re  Richmond  Retail  Co.,  9  Pa. 
Co.  Ct.  172;  In  re  Pennsylvania,  etc.,  Assn.,  1  Pa.  Dist. 
763 ;  In  re  Skandinaviska,  3  Pa.  Dist.  235 ;  In  re  Crown 
Bank,  L.  R.  44  Ch.  Div.  634 ,  32  Am.  &  Eng.  Corp.  Cas. 
574. 

As  there  is  no  statute  authorizing  the  organization  of  a 
corporation  for  the  purposes  named,  it  follows  that  the  ar- 
ticles of  association  are  void. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 


Miller  v.  Palmer. 

[No.  8,219.    Filed  October  11,  1900.] 

Stbnoobafher. — Action  for  Services, — A  litigant  is  not  released  from 
liability  to  a  court  reporter  for  copies  of  the  evidence  furnished  him 
during  the  trial  by  such  reporter  by  reason  of  the  fact  that  he  did 
not  know  that  the  services  performed  for  him  were  such  as  were  to 
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be  paid  for  in  addition  to  her  pay  as  reporter,  since  the  duties  of  an 
official  court  reporter  are  fixed  by  statute,  of  which  the  litigant 
must  take  notice,    pp.  360,  S61. 

Attorney  at  Law.  —  May  Bind  Client  for  Services  of  Stenog- 
rapher.—kn  attorney  having  general  control  of  the  trial  of  a  cause 
may  bind  his  client  to  pay  for  copies  of  the  evidence  furnished  by 
a  stenograper  for  use  in  the  trial  of  such  cause,    pp.  361-363. 

EviDBNCB. — Attorney  and  Client. ^In  an  action  by  a  court  reporter 
for  service  rendered  in  furnishing  a  litigant  copies  of  evidence  to 
be  used  in  the  trial  of  his  cause,  evidence  as  to  the  amount  such 
litigant  paid  his  attorney  as  tending  to  show  that  the  attorney  was 
to  pay  for  such  services  was  properly  rejected,  since  any  agreement 
between  defendant  and  his  attorney  relative  to  compensation,  un- 
known to  plaintiff,  could  not  affect  her  claim,    pp.  363,  364, 

Same. — Privileged  Communications. — Attorney  and  Client. — In  the 
trial  of  an  action  by  a  stenographer  for  services  rendered  in  furnish- 
ing copies  of  evidence  used  in  the  trial  of  a  cause,  evidence  by  an 
attorney,  who  was  acting  as  clerk  for  defendant's  attorney  in  ar- 
ranging and  digesting  the  evidence,  that  defendant  was  present  in 
court  when  the  copies  of  the  evidence  were  furnished  and  used,  is 
not  privileged,    pp.  364,  ^^5. 

Instructions.— iIarmZc««  Error. — Where  the  verdict  is  right  under 
the  evidence,  the  cause  will  not  be  reversed  because  of  an  instruction 
given,  which,  when  considered  alone,  was  incorrect,    pp.  365,  366, 

From  the  Boone  Circuit  Court.     Affirmed. 

P.  H.  Dutfh  and  W.  A.  Dutch,  for  appellant. 
C  M,  Zion  and  Palmer  &  Palmar,  for  appellee. 

CoMSTocK,  J. — Appellee  sued  appellant  for  services  ren- 
dered in  transcribing  and  furnishing  copies  of  evidence 
used  by  attorneys  of  appellant  in  a  certain  suit  in  which  h©^ 
was  plaintiff,  for  which  she  alleges  he  is  indebted  to  her  in 
the  sura  of  $100  and  interest  from  April  1,  1899;  that  the 
services  were  rendered  at  his  request,  for  his  use  and  benefit, 
and  for  which  he  promised  to  pay.  Appellant  answered  by 
general  denial.  A  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  for  $100." 

This  cause  is  before  the  court  for  the  second  time.  The 
former  appeal  is  reported  as  Palmer  v.  Miller ^  1 9  Ind.  App. 
624.  The  judgment  was  then  reversed  upon  the  ground  that 
under  the  evidence  the  appellant  (now  appellee)  was  en- 
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titled  to  recover.  The  court  also  held  that  a  recovery  might 
be  had  upon  proof  of  an  implied  promise^  although  the  com- 
plaint averred  an  express  one. 

The  error  now  assigned  is  the  action  of  the  court  in  over- 
ruling appellant's  motion  for  a  new  trial.  The  reasons  set 
out  in  the  motion  are  the  giving  and  refusing  to  give  certain 
instructions  and  the  admission  and  refusing  to  admit  cer- 
tain evidence.  Appellee  insists  that  the  record  does  not 
show  the  filing  of  what  purports  to  be  the  bill  of  excep- 
tions containing  the  evidence,  and  that  the  greater  number 
of  questions  argued  by  counsel  for  appellant  are  therefore 
not  presented.  In  our  opinion,  the  record  shows  a  compli- 
ance with  the  act  of  the  General  Assembly  approved  March 
3,  1899  (Acts  1899,  p.  384).  Under  that  act,  the  bill  of 
exceptions  containing  the  evidence  is  in  the  record. 

Counsel  for  appellee  also  earnestly  contend  that  the  ex- 
ceptions to  the  instructions  are  not  properly  reserved. 
Without  passing  upon  this  claim  of  appellee,  we  have  in  this 
opinion  treated  the  questions  discussed  as  properly  pre- 
sented. 

The  questions  raised  will  be  considered  in  the  order  in 
which  they  are  discussed  by  appellant's  counsel.  Appel- 
lant requested  the  court  to  give  the  following  instruction: 
"The  court  instructs  the  jury  that  they  should  take  into 
consideration  all  the  evidence  given  upon  the  trial  to  con- 
sider all  the  facts  and  circumstances  shown  by  the  evidence. 
The  condition  of  the  defendant,  his  knowledge  of  the  mat- 
ters alleged  in  the  plaintiff's  complaint,  and  if  you  believe 
that  copies  of  the  evidence  alleged  to  have  been  furnished 
by  the  plaintiff  were  used  by  the  attorney  or  attorneys  of 
the  defendant,  and  if  you  further  believe  that  the  defendant 
knew  that  such  copies  were  furnished  by  the  plaintiff  at  the 
time  they  were  being  used,  and  were  being  used  for  the 
defendant's  benefit  and  with  his  consent,  then  it  would  be 
your  duty  to  find  for  the  plaintiff ;  but  upon  the  other  hand 
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if  you  believe  from  the  evidence  that  the  defendant  did  not 
know  that  such  copies  were  furnished  by  the  plaintiff,  and 
he  was  not  present  at  any  time  when  said  copies  were  fur- 
nished from  time  to  time,  and  did  not  request  plaintiff  to 
furnish  said  copies,  then  you  should  find  for  the  defendant 
unless  you  find  that  there  was  an  express  agreement  entered 
into  by  and  between  the  plaintiff  and  defendant  to  furnish 
said  copies  as  alleged  in  plaintiff's  complaint."  The  court 
modified  the  instruction  by  the  insertion  of  the  words  "at 
any  time"  after  the  word  "present."  To  this  modification 
appellant  excepted.  This  action  of  the  court  is  made  a 
reason  for  a  new  trial. 

In  support  of  this  exception,  counsel  for  appellant  insist 
that  the  charge  as  requested  announced  the  rule  of  law  laid 
down  in  the  case  upon  the  former  appeal,  and  that  the 
modification  changed  its  meaning.  That  as  modified  it  said 
to  the  jury  that  if  the  defendant  was  present  once  during  the 
trial  when  copies  of  the  evidence  were  furnished,  whether 
he  saw  the  copies  used  or  not,  or  whether  they  were  used  in 
his  presence  or  not,  then  he  would  be  liable,  because  it  would 
be  held  to  have  been  done  with  his  knowledge  or  consent. 
In  view  of  the  fact  that  the  evidence  shows  that  the  trial 
lasted  for  many  days,  that  copies  of  the  evidence  were  fur- 
nished to  appellee's  counsel  from  time  to  time  and  constantly 
used  in  his  presence,  that  he  knew  at  the  time  that  no  one 
but  the  reporter  could  furnish  them,  we  are  of  the  opinion 
that  the  appellant  could  not  have  been  harmed  by  this  in- 
struction, even  if  it  were  error  to  make  the  modification. 

The  ninth  reason  for  a  new  trial  is  the  action  of  the  court 
in  refusing  to  give  the  following  instruction  requested  by 
appellant:  "The  court  instructs  the  jury  that  in* determin- 
ing whether  the  defendant  expegted  that  the  services  alleged 
to  have  been  rendered  by  the  plaintiff  were  to  be  paid  for  by 
defendant,  you  may  take  into  consideration,  together  with 
the  other  evidence  given  upon  the  trial,  the  fact,  if  shown 
by  the  evidence,  that  the  plaintiff  was  an  official  reporter  of 
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the  court  in  which  the  cause  was  being  tried  in  which  she 
alleges  that  she  furnished  the  copies  described  in  her  com- 
plaint, and  whether  the  defendant  knew  that  the  services 
alleged  to  have  been  performed  by  plaintiff  were  such  serv- 
ices as  were  to  be  paid  for  in  addition  to  her  pay  as  such 
court  reporter  to  be  paid  for  by  the  parties  to  said  action." 
In  this  there  was  no  error.  The  duties  of  the  reporter  are  de- 
fined by  statute,  of  which  the  litigant  must  take  notice.  The 
instruction  is  based  upon  the  erroneous  theory  that  unless 
the  defendant  knew  that  the  services  performed  by  the  re- 
porter for  him  were  such  as  were  to  be  paid  for  in  addition 
to  her  pay  as  reporter,  he  would  not  be  liable. 

The  tenth  reason  for  a  new  trial  is  the  giving  of  instruc- 
tion number  one,  asked  by  the  appellee.  To  this  instruction 
objections  are  made  (1)  that  while  it  attempts  to  state,  it 
does  not  correctly  state  the  averments  of  the  complaint ;  (2) 
that  it  is  in  conflict  with  the  instruction  given  by  the  court 
on  its  own  motion.  These  objections  are  not  well  taken. 
They  are  not  sustained  by  the  record. 

The  twelfth  and  thirteenth  reasons  for  a  new  trial  relate 
to  the  same  question — the  refusal  of  the  court  to  permit  ap- 
peUant  to  testify  that  he  never  employed  nor  authorized  his 
attorney  to  employ  the  appellee.  It  is  claimed  in  appellant's 
brief  that  appellee  testified  that  appellant  had  authorized 
her  employment  by  his  attorneys.  No  reference  is  made  to 
any  part  of  the  record  where  such  evidence  is  to  be  found, 
and  we  find  none.  If  an  attorney  having  general  control  of 
a  cause  has  authority  by  virtue  of  such  relation  to  bind  his 
client  for  the  value  of  copies  of  evidence  furnished  by  a 
stenographer  and  used  in  the  cause,  the  client  would  be 
liable  in  the  absence  of  special  authority,  and  he  would  still 
be  bound,  notwithstanding  he  was  ignorant  of  the  employ- 
ment of  the  stenographer.  The  authority  of  the  attorney 
under  the  evidence  in  this  cause  is  the  controlling  question 
presented. 

In  Harry  v.  Hilton,  64  How.  Pr.  199,  it  is  held  that  a 
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client  is  responsible  for  stenographer's  fees  in  proceedings 
in  a  case  where  such  stenographer  is  employed  by  attorneys 
to  take  the  minutes,  the  court  saying:  "These  cases  intro- 
duce no  new  rule  in  the  law  regarding  contracts,  but  simply 
enforce  on  old  one.  Their  significance,  however,  lies  in  the 
fact  that  in  the  decision  of  these  cases,  the  courts  assume 
that  such  action  upon  the  part  of  the  attorney  is  presumably 
within  the  scope  of  the  authority  conferred  upon  him,  when 
he  is  retained  by  his  client,  and  that  the  attorney  has  the 
right  to  bind  his  client  for  any  service  which  may  be  neces- 
sary and  proper  not  only  for  the  preparation  of  the  case  for 
trial,  but  for  the  convenient  cond\ict  of  such  trial,  and  the 
proceedings  thereafter  taken."  Citing  Covell  v.  Hart,  14 
Hun  252,  and  First  Nat.  Bank  v.  Tamajo,  77  N.  Y.  476. 

In  Williamson-Stewart,  etc,  Co.  v.  Bosbyshell,  14  Mo. 
App.  534,  it  is  held  that  an  attorney  has  implied  powers 
to  bind  his  client  by  a  contract  for  the  printing  of  briefs 
for  use  in  an  appellate  court. 

In  Moulton  v,  Bowker,  115  Mass.  36,  the  court  held  that 
an  attorney  at  law  has  authority  by  virtue  of  his  employ- 
ment as  such  to  do  in  behalf  of  his  client  all  acts  in  and  out 
of  court  necessary  or  incidental  to  the  presentation  and 
management  of  the  suit  which  affect  the  remedy  only  and 
not  the  cause  of  action.  See  Clark  v.  Randally  9  Wis.  128 ; 
Nelson  v.  Cook,  19  111.  440,  453 ;  Newberry  v.  Lee,  3  Hill 
523 ;  Oestrich  v.  Gilbert,  9  Hun  242 ;  Jenney  v.  Delesder- 
nier,  20  Me.  183,  191 ;  Schoregge  v.  Cordon,  29  Minn.  367, 
13  N.  W.  194. 

In  Thornton  v.  Tuttle,  20  Abb.  N.  Cas.  308,  it  is  held 
that  the  attorney  for  a  party  to  an  action  has  implied  au- 
thority to  bind  his  client  by  the  employment  of  a  stenog- 
rapher to  take  and  write  out  the  testimony  of  witnesses 
upon  a  reference  of  a  special  issue.  In  commenting  upon 
the  testimony,  the  court  say:  "The  plaintiff  Thornton 
says  he  had  no  knowledge,  and  it  does  not  appear  that  he  had 
before  the  trial,  of  the  order  of  reference  which  directed  the 
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payment  by  the  defendants  in  that  action  of  the  expenses  of 
taking  the  testimony.  And  it  might  not  have  defeated  the 
plaintiff's  recovery  if  he  had.  The  plaintiff  Thornton  had 
the  right  to  assume,  unless  in  some  manner  advised  to  the 
contrary,  that  the  attorney  who  employed  him  had  the 
authority  which*  his  relation  as  such  to  his  clients  imported. 
And  his  right  of  action  against  them  was  not  affected  by  any 
secret  or  confidential  instructions  given  by  them  to  him 
qualifying  his  authority."  The  following  cases  are  cited 
in  the  opinion :  Judson  v.  Gray,  11  N.  Y.  408 ;  Ponynge 
V.  Field,  81  N.  Y.  169;  Bonynge  v.  Waterbury,  12  Hun 
534;  Sheridan  v.  Genet,  12  Hun  660;  Covell  v.  Hart,  14 
Hun  252 ;  Harvey  v.  Hilton,  64  How.  Pr.  199. 

In  Bonynge  v.  Field,  supra,  the  court  held  that  in  the 
absence  of  a  special  agreement  making  a  personal  liability, 
an  attorney  for  one  of  the  parties  to  an  action  could  not  be 
held  personally  responsible  for  the  services  of  a  stenog- 
rapher.   To  the  same  effect  is  Bonynge  v.  Waterbury,  supra. 

In  Sheridan  v.  Oenet,  supra,  it  was  held  that  where  a 
stenographer  furnishes  a  copy  of  the  testimony  given  upon 
the  trial  of  an  action  to  one  whom  he  knows  acted  as  coun- 
sel for  one  of  the  parties  thereto,  he  can  not  recover  the  price 
thereof  from  such  counsel  unless  the  latter  expressly  binds 
himself  for  the  payment  thereof,  following  Bonynge  v. 
Waterbury,  supra.  See,  also,  Hogate  v,  Edwards,  65  Ind. 
372. 

Under  the  foregoing  decisions,  we  feel  warranted  in  hold- 
ing that  the  attorneys  in  the  case  at  bar  had  authority  to 
bind  their  client,  the  appellant,  to  pay  appellee  for  the 
copies  of  the  evidence  which  she  furnished  at  their  request. 

Appellee  testified  in  her  examination  in  chief,  no  objec- 
tion being  made  thereto,  that  two  trials  of  appellant^s  case 
were  had,  in  the  first  of  which  the  jury  returned  a  verdict 
in  his  favor  for  $12,000 ;  in  the  second,  for  $10,000. 

The  counsel  for  appellant  propounded  to  him  in  his  ex- 
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animation  in  chief,  the  following  question:  "State  the 
amount  of  attorney  fees  you  paid  in  your  case  against  the 
Monon  Railroad  Company."  The  court  sustained  an  objec- 
tion to  this  question,  and  refused  to  permit  appellant  to 
prove  that  he  had  paid  $3,070  in  attorney  fees  in  the  cause. 
These  rulings  of  the  court  are  made  the  fourteenth  and  fif- 
teenth reasons  for  a  new  trial.  It  is  urged  that  it  was  proper 
thus  to  show  the  real  amount  received  by  appellafit,  and 
rebut  the  claim  of  appellee  that  appellant  was  to  pay  her 
and  throjv  light  on  the  question  as  to  how  the  parties  ex- 
pected her  to  be  paid.  If  appellee  was  entitled  to  compen- 
sation from  appellant,  neither  the  amount  paid  to  his  at- 
torney as  fees,  nor  his  understanding,  unknown  to  her,  could 
affect  her  claim.  The  evidence  sought  to  be  elicited  was 
immaterial.  They  also  propounded  to  him  the  following 
question :  "State  what  knowledge  you  have  of  proceedings 
in  court."  The  court  sustained  an  objection  to  this  ques- 
tion, and  this  ruling  is  made  the  ground  for  the  sixteenth 
and  seventeenth  reasons  for  a  new  trial.  The  claim  of  ap- 
pellee acting  under  authority  of  appellant's  counsel  could 
not  be  affected  by  appellant's  knowledge  or  want  of  knowl- 
edge of  proceedings  in  court.  Appellee  testified  that  she  did 
the  work  for  which  she  sues  at  the  request  of  appellant's 
counsel.    In  this  she  was  not  contradicted. 

The  eighteenth  and  nineteenth  reasons  for  a  new  trial 
relate  to  the  admission  of  the  testimony  of  Joseph  H.  Rick- 
etts,  a  young  attorney  who  testified  to  having  arranged  and 
made  a  digest  of  the  evidence,  a  delivery  of  the  copies 
transcribed  by  the  appellee  for  the  defendant  and  of  the 
use  made  of  the  copies.  This  work  was  done  while  he  was 
acting  as  clerk  for  Mr.  Gard,  one  of  the  attorneys  for  ap- 
pellant. 

The  material  fact  to  which  this  witness  testified  was  that 
appellant  was  in  the  court  room  when  appellee  was  acting 
as  reporter,  when  the  copies  of  the  evidence  were  furnished 
his  attorneys,  and  when  in  the  trial  of  the  cause  such  copies 
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were  used  by  them.  He  was  not  the  attorney  for  appellant. 
These  material  facts  occurring  in  the  court  room  in  the  trial 
of  the  cause  were  not  privileged. 

The  twentieth  and  twenty-first  reasons  for  a  new  trial 
relate  to  a  conversation  testified  by  appellee  to  have  oc- 
curred between  herself  and  Mr.  Wesner,  an  attorney  for 
appellant  in  his  absence.  This  conversation  was  given 
without  objection.  Appellant  then  moved  to  strike  it  out. 
The  court  overruled  the  motion.  The  objection  should  have 
been  made  before  the  testimony  was  given.  But  as  the 
attorneys  were  competent  to  bind  their  client,  the  evidence 
was  competent.  Cleveland,  etc.,  B.  Co.  v.  Wynant,  134 
Ind.  681. 

The  twenty-second  reason  for  a  new  trial  is  the  alleged 
error  of  the  court  in  overruling  appellant's  objection  to  ap- 
pellee's question  as  to  the  use  of  the  evidence  upon  the 
second  trial,  transcribed  and  delivered  to  attorneys  for  appel- 
lant in  the  first.    In  this  there  was  no  error. 

Counsel  for  appellant  discuss  the  twenty-third,  twenty- 
fourth,  twenty-fifth,  twenty-sixth,  and  twenty-seventh  rea- 
sons for  a  new  trial  together.  In  these  reasons  for  a  new 
trial  appellant's  learned  counsel  seek  to  show  that  the  trial 
court  erred  in  not  permitting  the  proof  of  the  agreement 
between  appellant  and  his  counsel,  Mr.  Wesner,  under  whict 
all  expenses  were  to  be  paid  by  Wesner ;  that  while  he  had 
paid  one  of  the  reporters  for  services  rendered  his  attorneys, 
the  amount  so  paid  had  been  deducted  from  the  attorneys' 
fee. 

As  it  is  not  claimed  that  appellee  had  knowledge  of  this 
agreement,  it  could  not  have  affected  her,  and  the  evidence 
is  therefore  immaterial. 

Appellant  makes  the  giving  of  instruction  number  three 
requested  by  appellee  the  eleventh  reason  for  a  new  trial. 
The  correctness  of  this  instruction  considered  alone  may 
well  be  questioned ;  but  we  have  read  the  evidence,  and  ac- 
cepting the  law  as  announced  in  the  opinion  upon  the  former 
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appeal  as  the  law  of  the  case,  we  are  satisfied  that  upon 
the  evidence  the  verdict  was  right.  Under  numerous  deci- 
sions, erroneous  instructions  are  not  a  cause  for  reversal 
when  the  verdict  is  right.  Stockwell  v.  Brant,  97  Ind.  474 ; 
State  V.  Ruhlman,  111  Ind.  17;  Woods  v.  Board,  etc.,  128 
Ind.  289. 

We  find  no  error  for  which  the  judgment  should  be 
versed.    Judgment  affirmed. 


Roberts  v.  The  State. 

[No.  8»510.    Filed  October  11, 1900.] 

GAMma. — Visiting  Gambling  House. — Statute  Construed. — ^A  ainffla 
visit  to  a  gambling  house  is  a  misdemeanor  within  the  meaning  of 
§2089  Bums  1804.    p.  S67. 

Sams. — CircumstantiaX  Evidenjce. — A  finding  that  a  particular  room 
was  a  ''gambling  house,"  within  the  meaning  of  §2089  Bums  1894, 
will  not  be  disturbed  on  appeal,  where  ciroumstances  were  shown 
from  which  the  trial  court  could  reasonably  and  legitimately  infer 
such  fact.    pp.  S72,  373. 

&AXR.— Affidavit  and  Information. — Judgment. — Variance. — ^Where 
an  affidavit  and  information  charges  defendant  with  visiting  a 
gambling  house,  a  finding  and  judgment  that  '*the  defendant  is 
guilty  of  frequenting  a  gambling  house  as  charged"  is  sufficient, 
since  the  words  ''of  frequenting  a  gambling  house"  are  surplusage. 
pp.  374,  S76. 

m  

From  the  Monroe  Circuit   Court.     Affirmed. 

J.  R.  East,  R.  H.  East  and  J.  E.  Kelley,  for  appellant. 
W.  L.  Taylor,  Attorney-General,  Merrill  Moores  and  C 
C.  Hadley,  for  State. 

Wiley,  J. — Appellant  was  prosecuted  and  convicted  for 
visiting  a  gambling  house,  and  his  motion  for  a  new  trial 
was  overruled.  He  has  assigned  errors  (1)  that  the  court 
erred  in  overruling  his  motion  to  quash  the  affidavit  and 
information;  (2)  that  the  court  erred  in  overruling  his 
motion  for  a  new  trial.  We  will  discuss  and  decide  these 
questions  in  the  order  named. 
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The  affidavit  and  information  rest  upon  §2089  Bums 
1894,  §2002  Horner  1897.  That  section  defines  several 
offenses,  but  when  applied  to  the  offense  charged  against 
appellant  is  as  follows:     "Whoever,  being  a  male  person, 

*  *     *     frequents  or  visits  a  gambling  house  or  houses, 

*  *     *     shall  be  fined,"  etc. 

The  charging  part  of  the' affidavit  is  that  the  appellant 
"on  the  31st  day  of  May,  A.  D.  1899,  at  and  in  the  county 
of  Monroe  and  State  of  Indiana,  being  a  male  person,  did 
unlawfully  visit  for  the  purpose  of  gaming  a  certain  place 
where  gambling  was  permitted,  to  wit,  a  certain  room,  then 
and  there  occupied  by  one  Walter  Neeld,  situate,"  etc.  The 
information  is  substantially  in  the  same  language. 

A  change  of  venue  being  taken  from  the  regular  judge, 
Hon.  G.  L.  Reinhard  was  appointed  special  judge  to  try 
the  case. 

The  objection  urged  to  the  affidavit  and  information  is 
that  they  only  charge  appellant  with  having  made  a  single 
visit  to  a  gambling  house,  and  that  a  single  visit  is  not  an 
offense  within  the  meaning  of  the  statute.  Counsel  for 
appellant  say  that  since  the  statute  was  amended  in  1889, 
it  has  not  been  construed  by  a  court  of  last  resort.  A  brief 
review  of  the  history  of  legislation  upon  the  subject-matter 
of  the  statute,  and  the  decisions  of  the  court  thereunder, 
may  materially  aid  in  its  construction  and  in  arriving  at 
the  intention  of  the  legislature  in  enacting  it. 

We  do  not  deem  it  necessary  to  go  back  in  legislative 
historv  farther  than  the  revision  of  1881.  At  that  time,  the 
language  of  the  statute  was :  "Whoever  being  a  male  per- 
son, *  *  *  frequents  gambling  houses,"  etc.  §2002 
E.  S.  1881.  The  word  "visit"  or  "visits"  did  not  occur  in 
the  statute.  At  that  time  there  was  also  a  statute  defining 
a  "common  gambler",  and  that  statute  was  as  follows: 
"Whoever,  for  the  purpose  of  gaming  with  cards  or  other- 
wise, travels  about  from  place  to  place,  or  frequents  any 
place  where  gambling  is  permitted,  or  engages  in  gambling 
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for  a  livelihood,  is  a  common  gambler,"  etc.     §2085  R.  S. 
1881. 

In  the  case  of  Oreen  v.  State,  109  Ind.  175,  appellant 
was  indicted  for  frequenting  a  gambling  house,  and  on  trial 
was  convicted.  The  evidence  showed  that  at  the  time 
charged  appellant  was  seen  at  the  room  designated  engaged 
in  a  game  where  money  was*  wagered,  but  there  ^was  no 
evidence  to  show  that  he  had  ever  been  there  at  any  other 
time.  Upon  this  evidence  the  Supreme  Court  reversed  the 
judgment  on  the  ground  that  proof  of  one  visit  to  a  gambling 
house  was  not  sufficient  to  sustain  an  indictment  for  fre- 
quenting a  place  where  gambling  was  permitted.  The 
court  by  Niblack,  J.,  said:  "Proof  of  an  occasional  visit 
to  a  house  in  which  gambling  is  permitted  is  not  sufficient 
to  sustain  a  conviction  in  a  case  like  the  one  before  us.  To 
make  the  frequenting  of  such  a  house  a  misdemeanor,  it 
must  be  something  akin  to,  or  in  the  nature  of,  a  habit.*' 
This  decision  was  rendered  January  12,  1887.  In  1889 
the  legislature  amended  section  2002,  supra,  and  that  sec- 
tion as  it  now  is  reads  as  follows :  "Whoever,  being  a  male 
person,  frequents  or  visits  a  house  or  houses  of  ill-fame  or 
of  assignation;  *  *  *  or  frequents  or  visits  a  gam- 
bling house  or  houses ;  *  *  *  ghall  be  fined,"  etc.  Coun- 
sel for  appellant  argue  that  the  word  "visits",  as  used  in 
the  statute,  is  plural,  and  as  only  one  visit  is  charged  against 
the  appellant,  the  affidavit  and  information  do  not  charge 
an  oflFense  as  defined  by  the  statute.  We  think  this  argu- 
ment is  fallacious.  The  word  "visits,"  as  it  is  used  in  the 
statute,  is  a  verb,  and  as  used  is  singular,  and  not  plural.  It 
would  have  been  an  unpardonable  grammatical  error  for  the 
legislature  to  have  used  the  word  "visit"  where  the  word 
"visits"  occurs.  We  have  no  doubt  but  what  the  legislature, 
in  the  exercise  of  its  police  powers,  could  make  it  an  offense 
for  a  person  to  make  a  single  visit  to  a  gambling  house  or 
houses,  and  this  is  just  what  it  intended  to  do  in  the 
amended  section  of  the  Statute  under  which  this  prosecu- 
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tion  is  waged.  And  we  do  not  know  how  such  intention 
could  have  I  been  more  distinctly  or  clearly  expressed.  It 
will  be  observed  that  the  same  language  is  used  relating  to 
visiting  a  house  or  houses  of  ill-fame,  as  that  employed 
in  defining  an  offense  for  frequenting  or  visiting  a  gambling 
house.  Counsel  for  appellant  certainly  would  not  contend 
that  before  a  person  could  be  convicted  of  visiting  a  house 
of  ill-fame  he  would  have  to  be  charged  with  frequently 
visiting  it,  and  the  proof  made  to  harmonize  with  the  charge. 
It  was  the  intention  of  the  legislature  to  guard  the 
morals  of  the  citizens  so  far  as  it  was  possible,  and  to 
forbid  any  one  from  visiting  such  places  of  iniquity. 
The  mere  statement  of  the  fact  of  a  single  visit  by  a  male 
person  to  a  house  of  ill-fame  is  its  own  argument  in  support 
of  the  proposition  that  a  charge  of  such  visit  and  proof 
thereof  would  sustain  a  conviction  under  the  express  lan- 
guage of  the  statute.  It  is  to  be  remembered  that  we  are  not 
discussing  what  would  constitute  "frequenting"  such  places. 
There  is  a  wide  difference  between  the  words  "frequenting" 
and  'Visits,"  as  used  in  the  statute.  The  former  means  to 
visit  often ;  to  resort  to  often  or  habitually,  etc.  Webster's 
Diet.  It  was  this  very  meaning  of  the  word  "frequents", 
and  the  construction  put  upon  it  by  the  courts,  that 
prompted  the  legislature  to  amend  the  statute  in  1889,  so 
that  the  intention  of  the  legislature  might  become  manifest, 
^d  the  violation  of  its  prohibition  be  properly  punished. 
We  think  there  can  be  no  doubt  about  this  proposition,  that 
a  single  visit  to  a  gambling  house  is  a  misdemeanor  within 
the  meaning  of  the  statute,  a  violation  of  its  provisions,  and 
hence  must  hold  that  the  offense  is  sufficiently  charged  in 
the  affidavit  and  information.  The  motion  to  quash  was 
properly  overruled. 

Appellant's  motion  for  a  new  trial  was  based  upon  the 
following  grounds :  ( 1 )  Insufficiency  of  the  evidence ;  (  2  ) 
no  evidence  to  sustain  the  finding;  (3)  the  finding  is  con- 
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trary  to  law;  (4)  the  finding  is  contrary  to  the  law  and  the 
evidence.  It  is  earnestly  urged  that  there  is  no  evidence  to 
support  the  finding  and  judgment. 

The  evidence  shows  that  on  the  day  charged  in  the  indict- 
ment two  police  officers  went  to  the  room  rented  and  occu- 
pied by  one  Walter  Neeld.  This  visit  of  the  officers  was 
made  between  1  and  2  o'clock  in  the  morning.  They  found 
there  the  defendant  and  six  other  men.  These  officers  testi- 
fied that  two  of  the  occupants  were  playing  cards ;  that  one 
of  the  parties  playing  had  $1.50  in  money  in  front  of  him; 
that  both  parties  playing  had  poker  chips  in  front  of  them ; 
that  there  were  poker  chips  in  the  middle  of  the  table ;  that 
the  appellant  was  sitting  at  the  table  where  the  playing  was 
going  on ;  that  the  table  was  round  with  a  cloth  top ;  that 
there  was  a  4rawer  in  the  table ;  that  said  Neeld,  the  occu- 
pant of  the  room,  was  sitting  at  the  table  by  the  drawer  and 
dropped  in  a  check  or  two  once  in  a  while,  which  he  took 
from  the  center  of  the  table.  The  evidence  further  shows 
that  the  room  in  question  was  immediately  over  a  saloon 
kept  by  one  Strothers,  who  was  one  of  the  parties  playing 
cards;  that  no  one  lived  over  the  saloon,  and  that  all  the 
furniture  in  the  room  was  a  poker  table,  a  few  chairs  and  a 
sofa.  The  appellant  admitted  that  he  was  at  the  room  the 
night  in  question,  and  testified  that  it  was  the  only  time  he 
was  ever  there ;  that  he  was  invited  there  on  that  night  by 
Neeld,  the  occupant,  to  have  some  lunch;  that  some  lunch 
was  brought ;  that  he  ate  a  part  of  it ;  that  he  did  not  see 
any  one  gambling;  that  he  did  not  know  the  room  was  a 
place  where  gambling  was  permitted ;  that  he  did  not  see 
any  money  on  the  table.  Neeld  testified  that  on  the  night 
in  question  he  invited  the  appellant  and  others  up  to  his 
room  to  have  some  lunch ;  that  he  rented  the  room  for  an 
office,  and  used  it  for  the  purpose  of  an  architect's  or  con- 
tractor's office;  that  he  found  there  a  table,  some  chairs, 
some  poker  chips,  and  a  few  other  articles;  that  he  went 
out  and  got  some  lunch ;  that  two  of  the  party,  Strothers 
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and  Nicholson,  engaged  in  a  game  of  seven-up;  that  he 
counted  the  points  made,  with  the  poker  chips;  that  there 
was  $1.50  on  the  table  which  belonged  to  Nicholson,  being 
the  change  out  of  a  $2  bill  after  buying  the  lunch }  that  none 
of  the  money  was  bet  on  the  result  of  the  game ;  that  the 
checks  represented  nothing  of  value ;  that  he  did  not  receive 
any  percentage  or  commission  from  the  game ;  that  the  room 
was  not  kept  by  him  for  the  purpose  of  allowing  persons  to 
gamble  there,  and  that  there  was  no  gambling  there  while  he 
had  control  of  it.  Other  witnesses  who  were  in  the  room  at 
the  time  testified  on  behalf  of  appellant,  and  on  all  material 
facts  their  evidence  was  in  line  with  that  of  Neeld.  It  is 
upon  this  evidence  that  appellant  asks  a  reversal. 

Under  the  rule,  which  has  never  varied  in  this  State,  we 
can  not  reverse  a  case  on  the  evidence,  if  there  is  any  evi- 
dence to  support  the  finding  and  judgment.  Our  first  in- 
quiry is,  therefore,  is  there  any  evidence  in  the  record  to 
support  the  judgment  of  the  trial  court.  Two  substantive 
facts  had  to  be  proved  to  warrant  a  conviction:  (1)  That 
appellant  visited  the  place  charged,  and  (2)  that  such  place 
was  a  gambling  house.  We  may  dismiss  the  first  inquiry 
by  saying  that  it  was  shown  by  direct  evidence  and  the 
admission  of  the  appellant  that  he  was  at  the  place  charged 
and  at  the  time  charged.  As  to  the  second  inquiry,  it  may 
be  remarked  that  there  is  no  direct  evidence  in  the  record  to 
show  that  such  place  was  a  gambling  house,  or  a  place  where 
gambling  was  permitted,  and  hence,  if  it  was  necessary  to 
establish  the  fact  by  direct  and  positive  evidence,  the  State 
has  wholly  failed.  But  such  is  not  the  law.  It  often  oc- 
curs in  prosecutions  for  the  violation  of  criminal  statutes 
that  it  is  utterly  impossible  to  establish  the  defendant's 
guilt  by  direct  and  positive  evidence,  and  if  the  State  did  not 
have  resort  to  other  means  of  proof  the  guilty  would  go  un- 
punished. In  prosecutions  for  crime,  it  is  often  necessary 
to  establish  guilt  by  circumstantial  evidence.  The  word 
"evidence",  as  used  in  judicial  language,  signifies  all  the 
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means  by  which  the  existence  or  non-existence  of  disputed 
facts  is  established.  Greenleaf  on  Ev.,  (15th  ed.)  §1.  Cir- 
cumstantial evidence  is  one  of  the  means  of  establishing  a 
fact  in  dispute.  So  that  if  the  record  in  this  case  established 
the  fact  that  appellant  visited  a  gambling  house,  it  must  be 
admitted  that  it  was  established  by  such  evidence. 

In  the  early  judicial  history  of  this  State,  Judge  Black- 
ford declared  the  law  to  be  that  it  is  a  question  for  the  jury, 
under  the  evidence  before  them,  to  decide  whether  or  not  a 
particular  room  was  used  for  gambling,  and  that  they  might 
so  find  from  circumstances  indicating  that  gambling  was 
going  on  in  the  room.  Armstrong  v.  State,  4  Blackf.  247. 
The  same  rule  was  adhered  to  in  the  case  of  State  v.  MiUer, 
5  Blackf.  502,  and  in  McAlpin  v.  State,  3  Ind.  567.  If  cir- 
cumstantial evidence  in  such  cases  satisfies  the  jury  beyond 
a  reasonable  doubt  that  the  place  charged  is  a  gambling 
house,  it  is  sufficient.  14  Am.  &  Eng.  Ency.  of  Law,  (2nd 
ed.)  526;  State  v.  Worth,  K.  M.  Charlt.  (Ga.)  5;  State 
V.  Oswald,  59  Kan.  508,  53  Pac.  525 ;  Cox  v.  State,  95  Ga, 
502,  20  S.  E.  269. 

In  the  last  case  cited,  it  was  held  that  a  house  allied 
to  have  been  kept  as  a  gambling  house  must  be  clearly  estab- 
lished by  the  evidence,  but  that  its  character  may  be  inferred 
from  circumstantial  evidence.  See,  also,  Pacetti  v.  State, 
82  Ga.  297,  7  S.  E.  867 ;  Bobbins  v.  People,  95  111.  175 ; 
Stevens  v.  People,  67  111.  587;  State  v.  Boyer^  79  Iowa 
330,  44  K  W.  558 ;  Harper  v.  Commonwealth,  93  Ky. 
200,  19  "S.  W.  737;  State  v.  &rim>es,  74  Minn.  257,  77  N. 
W.  4. 

In  the  case  before  us,  the  trial  judge  exercised  the  func- 
tions of  a  jury.  He  heard  and  weighed  the  evidence,  and 
was  convinced  beyond  a  reasonable  doubt  of  appellant's 
guilt.  Under  the  rule  so  well  established  by  the  authorities 
we  have  cited,  which  bold  that  the  pivotal  fact  which  we  are 
now  considering  may  be  inferred  from  circumstances,  we  can 
not  reach  the  conclusion  that  there  was  no  evidence  to  war* 
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rant  a  conviction.  There  were  many  circumstantial  facts 
from  which  the  court  could  properly  infer  that  the  room  in 
question  was  a  place  for  gambling.  In  that  room  were  six  or 
seven  men  sitting  about  a  round  table  with  a  cloth  cover, 
and  they  were  found  there  at  about  1:30  o^dock  Sunday 
morning.  There  were  cards,  money,  and  poker  chips  on  the 
table.  At  least  two  of  the  parties  were  playing  cards,  and 
both  of  the  parties  playing  had  poker  chips  in  front  of  them, 
and  one  of  them  had  money  on  the  table  in  front  of  him. 
There  were  also  poker  chips  near  or  in  the  center  of  the  table 
from  which  the  person  who  occupied  the  room  occasionally 
took  a  chip  and  dropped  it  in  a  drawer  of  the  table.  We 
think  these  are  facts  from  which  the  court  could  draw  the 
reasonable  and  legitimate  inference  that  the  room  was  a 
gambling  house,  within  the  meaning  of  the  statute. 

The  evidence  on  the  part  of  the  appellant  does  not  appeal 
to  the  mind  and  conscience  of  the  court  with  sufficient  force 
to  override  the  inference  to  be  drawn  from  the  above  stated 
facts,  but  carries  with  it  an  air  of  suspicion  that  casts  upon 
it  grave  doubt  and  unbelief.  This  is  doubtless  the  way  it 
impressed  the  trial  judge.  It  is  imreasonable  to  believe 
that  the  parties  who  were  found  in  that  room  and  who  were 
invited  there,  as  the  evidence  tends  to  show,  by  Neeld,  to 
partake  of  a  lunch,  would  remain  there  until  the  late  hour 
named  for  that  sole  purpose.  Another  fact  which  casts 
suspicion  upon  the  statements  of  appellant  is  that  though 
Neeld  invited  the  party  to  a  lunch  at  his  own  room,  the 
lunch  was  actually  purchased  with  money  of  one  of  the 
guests,  and  that  the  money  that  was  seen  on  the  table  was 
$1.50,  which  was  left  out  of  a  $2  bill  after  purchasing  the 
lunch.  So  we  conclude  that  under  all  the  facts,  if  the  room 
occupied  by  Neeld,  where  he  was  surrounded  by  his  guests, 
was  not  a  place  for  gambling,  then  in  the  language  of  the 
court  in  Waugh  v.  Waugh,  47  Ind.  580,  584,  we  say: 
''Human  nature  is  inconstant,  and  inductive  reasoning 
utterly  fallacious."  We  can  not  therefore  disturb  the  find- 
ing and  judgment  on  the  evidence. 
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This  leaves  but  one  question  for  decision.  The  finding 
of  the  court  is  as  follows:  "The  court  being  sufficiently 
advised  in  the  premises,  finds  the  defendant  guilty  of  fre- 
quenting a  gambling  house  as  charged."  The  judgment 
follows  the  language  of  the  finding.  Counsel  argue  that 
appellant  was  found  guilty  of  a  crime  other  than  that 
charged.  Concede  this  to  be  true,  the  error  of  the  court,  if 
it  be  error,  is  harmless.  The  punishment  fixed  by  statute 
is  the  same  for  frequenting  as  it  is  for  visiting  a  gambling 
house.  There  is  no  difference  in  the  grade  of  the  offense, 
or  the  punishment  provided  by  law.  It  follows,  therefore, 
that  the  error  in  the  finding  and  judgment  is  harmless,  and 
the  rule  is  ancient,  that  a  judgment  will  not  be  reversed 
for  harmless  error.  But  the  exact  question  in  principle  has 
been  decided  adversely  to  appellant. 

In  Evans  v.  State,  150  Ind.  661,  appellant  was  charged 
with  petit  larceny.    Upon  the  trial,  the  court  instructed  the 
jury  if  they  found  from  the  evidence  that  appellant  was 
being  tried  for  a  second  offense,  having  before  been  con- 
victed of  petit  larceny,  they  would  be  authorized  to  find 
him  guilty  of  grand  larcenyt    It  was  held  that,  where  the 
statute  prescribed  a  greater  punishment  upon  a  second  or 
subsequent  conviction  for  ecn.  offense,  the  former  conviction 
must  be  alleged  and  proved  at  the  trial,  or  the  same  could 
only  be  punished  as  a  first  offense.     In  passing  upon  the 
question  that  the  jury  found  him  guilty  of  "grand  larceny 
as  charged,"  the  court,  by  Monks,  J.,  said :    "The  verdict  in 
this  case  found  appellant  ^guilty  of  grand  larceny  as  charged 
in  the  information',  but  the  verdict  must  be  construed  in  con- 
nection with  the  information,  as  he  was  only  found  guilty 
of  the  offense  charged  therein,  which  was  petit  larceny. 
The  verdict,  therefore,  only  found  the  appellant  guilty  of 
petit  larceny,  and  the  error  of  the  court,  if  any,  committed 
in  instructing  the  jury  as  to  their  being  authorized  to  find 
appellant  guilty  of  grand  larceny,  was  harmless.     As  the 
verdict  only  found  the  defendant  guilty  of  petit  larceny. 
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which  was  charged  in  the  information,  and  as  the  evidence 
is  not  in  the  record,  the  same  can  not  be  said  to  be  contrary 
to  kw." 

In  the  case  before  us,  appellant  was  charged  with  visiting 
a  gambling  house.  Under  the  information  and  proof,  he 
could 'not  have  been  found  guilty  of  any  other  offense.  We 
may  properly  regard  the  words  in  the  finding  and  judgment 
"of  frequenting  a  gaming  house"  as  surplusage,  and  yet  the 
finding  and  judgment  would  be  sufficient.  He  was  found 
guilty  "as  charged,"  and  having  been  charged  with  visiting 
a  gambling  house,  we  must  hold  that  the  finding  and  judg^ 
ment  are  sufficient.    Judgment  affirmed. 


Trammel  et  al.  v.  Briant  et  al. 

[No.  3,129.    Filed  October  12,  1900.] 

Appeal  and  Error. — Damages.— Evidence, — A  judgment  for  dam- 
ages arising  from  the  breach  of  an  oil  and  gas  lease  will  not  be  re- 
versed on  appeal  because  of  insufficiency  of  damages  awarded, 
where  the  evidence  as  to  damages  is  conflicting. 

From  the  Himtington  Circuit  Court.     Affirmed. 

W.  H.  Trammel,  J.  C.  Branyan,  J.  S.  Branywn,  B.  K. 
Elliott,  W.  F.  Elliott  and  F.  L.  Littleton,  for  appellants. 
/.  S.  Dailey,  A.  Simmons  and  F.  C.  Dailey,  for  appellees. 

Henley,  J. — This  was  an  action  by  appellants  against 
appellees  for  damages  growing  out  of  the  alleged  breach  of 
a  gas  and  oil  lease.  The  original  lessors  conveyed  the  leased 
land  and  assigned  the  lease  to  the  appellants  before  the  com- 
mencement of  this  action.  The  lease,  omitting  the  descrip- 
tion of  the  leased  premises,  was  as  follows:  "This  in- 
denture witnessenth,  that  William  F.  Trammel  and  Lucy 
Trammel,  his  wife,  of  Huntington  county,  Indiana,  party 
of  the  first  part,  for  the  consideration  herein  provided,  do 
hereby  grant,  bargain  and  lease  and  convey  unto  Cyrus  E. 
Briant  of  Huntington  county,  Indiana,  party  of  the  sec- 
ond part,  all  the  oil  and  gas  in  and  under  the  following 
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described  premises,  together  with  the  right  to  enter  thereon 
at  all  times  for  the  purpose  of  drilling  and  operating  for  oil, 
gas  and  water,  and  to  erect  and  maintain  all  buildings  and 
structures  and  lay  all  pipes  necessary  for  the  production  and 
transportation  of  oil  and  gas  taken  from  said  premises,  ex- 
cepting and  reserving  for  the  first  party  the  one-sixth  part 
of  all  oil  produced  and  saved  from  said  premises,  to  be  de- 
livered in  the  pipe-line  with  which  said  party  may  connect 
his  wells,  namely  all  that  certain  tract  of  land,  etc.  *  *  ♦. 
To  have  and  to  hold  the  above  premises  on  the  following 
conditions:  If  gas  only  is  found,  second  party  agrees  to 
pay  $125  each  year  for  the  produfct  of  each  well,  while  the 
same  is  being  used  off  the  premises,  and  first  party  to  have 
gas  free  of  cost  at  wells  to  heat  all  stoves  in  dwelling-house 
during  the  same  time.  Whenever  first  party  shall  request, 
second  party  shall  bury  all  oil  and  gas  lines  and  pay  all 
damages  done  to  growing  crops  by  reason  of  burying  and 
removing  said  pipe  lines.  In  case  no  well  is  completed 
within  ninety  days  from  this  date,  then  this  grant  shall  be 
null  and  void  unless  second  party  shall  pay  to  the  first  party 
$2  per  day  that  such  completion  is  delayed.  The  second 
party  shall  have  the  right  to  use  sufficient  gas,  oil,  or  water 
to  run  the  machinery  for  operating  said  wells  and  also  the 
right  to  remove  all  property  at  any  time,  and  it  is*  further 
agreed  that  the  party  of  the  second  part  shall  drill  a  well 
every  sixty  days  thereafter  until  eight  wells  are  completed ; 
and  it  is  further  agreed  that  all  under-drains  on  premises 
shall  not  be  disturbed  and  all  gates  shall  be  kept  closed  on 
said  premises.  It  is  understood  between  the  parties  to  the 
agreement  that  all  conditions  between  the  parties  hereto 
shall  extend  to  their  heirs,  executors  and  assigns." 

Cyrus  E.  Briant  assigned  his  interest  in  the  lease  to  one 
William  H.  Line,  who  in  his  turn  assigned  the  lease  to  C. 
P.  Collins. 

It  is  alleged  in  the  complaint  that  in  accordance  with 
said  lease  appellees  drilled  one  well  on  the  leased  land 
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within  ninety  days  from  its  execution,  and  that  said  well 
was  drilled  prior  to  the  sale  and  conveyance  of  the  land  and 
lease  to  appellants;  that  said  well  was  pumped  for  twenty 
or  thirty  days,  and  yielded  to  the  former  owner  of  said  land 
a  royalty,  under  the  contract,  of  $35.  That  after  the  pur^ 
chase  of  said  land  by  appellants,  and  the  assignment  of  said 
lease  to  them,  the  appellees,  in  violation  of  their  contract^ 
ceased  to  pump  said  well,  and  wholly  failed  to  drill  any 
more  wells  as  said  lease  provided,  whereby  appellants  were 
damaged  in  the  sum  of  $1,700  in  that  the  rental  which 
would  have  accrued  to  appellants  would  have  amounted  to 
that  sum  if  appellees  had  fulfilled  their  said  contract. 
There  is  the  further  allegation  that  one  Ovid  M.  Conner 
and  the  Superior  Oil  Company  have  some  interest  in  said 
lease  unknown  to  appellants,  and  they  are  made  parties  to 
answer  as  to  their  interest  therein. 

Appellees'  answer  was  in  five  paragraphs;  the  first  a 
general  denial;  the  second  and  third  paragraphs  are  sub- 
stantially the  same.  In  both  the  second  and  third  para- 
graphs of  answer  it  is  alleged  that  after  the  execution  of  the 
lease  mentioned  in  the  complaint,  and  before  the  purchase 
of  the  real  estate  therein  described  and  before  the  purchase 
by  and  assignment  of  the  lease  to  appellants,  appellees 
caused  a  well  to  be  drilled  and  completed  on  said  real  estate, 
and  caused  said  well  to  be  properly  equipped  for  pumping 
and  producing  oil ;  that  said  well  would  not  and  did  not  pro- 
duce any  gas,  and  would  not  and  did  not  produce  oil  in 
suflBcient  quantities  to  pay  for  the  pumping ;  that  appellees 
gave  said  well  a  true,  sufficient,  and  honest  test,  and  that  it 
would  not  produce  oil  but  produced  salt  water  in  large 
quantities,  and  was  what  is  designated  as  a  "dry  hole"; 
that  all  the  land  embraced  in  the  lease  sued  on  was  barren 
of  oil  or  gas,  and  would  produce  neither  in  sufficient  quanti- 
ties to  pay  the  expenses  connected  with  the  wells  if  the  wells 
mentioned  in  the  lease  had  been  drilled  and  equipped. 

According  to  our  view  of  this  case,  the  issue  raised  by  the 
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fourth  and  fifth  paragraphs  of  answer  is  immaterial  to  the 
discussioil  of  the  question  presented  by  the  record. 

Appellants  recovered  a  judgment  below  for  $6.  The  only 
question  presented  on  appeal  arises  from  the  ruling  of  the 
lower  court  in  overruling  appellants'  motion  for  a  new  trial. 
It  is  contended  that  the  judgment  is  erroneous,  being  too 
small. 

The  damage  to  appellants  arising  from  the  breach  of  the 
contract  is  specifically  pointed  out  in  the  complaint.  The 
sole  and  only  claim  made  by  appellants  is  that  appellees 
"wholly  failed  to  drill  any  more  wells  as  per  agreement,  to 
the  damage  of  these  plaintiflPs  in  the  sum  of  $1,700,  in  this, 
that  the  rental  which  would  have  inured  to  them  would  have 
been  in  that  sum  had  they  performed  said  contract." 
Whether  or  not  appellants  were  damaged  by  a  failure  to 
drill  the  wells  as  the  contract  provided  was  the  question 
before  the  court  for  trial.  The  evidence  upon  this  ques- 
tion is  conflicting,  and  we  will  not  disturb  the  judgment. 
Judgment  affirmed. 


Davis  v.  Bickel  et  al. 

[No.  8,155.    Filed  October  12, 1900.] 

Courts. — Justices  of  the  Peace, —Jurisdiction.— Presumption. — ^A 
justice  of  the  peace  court  being  of  special  limited  jurisdiction  no 
presumptions  will  be  indulged  as  to  its  jurisdiction,  but  when  it  is 
made  to  appear  that  it  has  acquired  jurisdiction  the  same  presump- 
tions are  indulged  in  favor  of  its  proceedings  as  of  courts  of  general 
jurisdiction,    pp.  SVO-SSi. 

Garnishmbnt. — Action  on  Bond. — Validity  of  Proceeding.  — Estop- 
pel.—Where  a  plaintiff  instituted  an  action  in  garnishment  before 
a  justice  of  the  peace,  filed  an  affidavit  and  bond  conditioned  that 
he  would  prosecute  his  proceedings  in  garnishment  to  effect  and 
pay  all  damages  if  such  proceedings  should  be  wrongful  or  oppres- 
sive, and  procured  the  issuance  of  a  writ  of  garnishment,  he  will  be 
estopped  from  setting  up  the  defense,  in  an  action  on  the  bond, 
that  no  affidavit  in  attachment  was  ever  filed  and  the  writ  was  im» 
properly  issued,    pp.  SS3^  38S. 

From  the  Marion  Circuit  Court.     Reversed. 
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J.  B.  Morgan,  L.  A.  Morgan  and  C.  E,  Averill,  for  appel- 
lant. 

/.  A.  Pritchard,  for  appellees. 

Robinson,  C.  J. — On  May  10, 1897,  appellee  Bickel  sued 
appellant  before  a  justice  upon  a  judgment  previously  ren- 
dered, and  filed  the  affidavit  provided  for  in  §943  Bums 
Supp.  1897,  and  also  filed  his  written  undertaking,  with  his 
co-appellee  as  surety,  conditioned  that  he  would  prosecute 
his  proceedings  in  garnishment  to  effect  and  would  pay 
appellant  all  damages  he  might  sustain  if  such  proceedings 
should  be  wrongful  and  oppressive ;  a  writ  of  garnishment 
was  issued  and  served,  and  under  it  money  owing  to  appel- 
lant was  held  until  the  case  was  finally  determined  in  ap- 
pellant's favor.  Appellant  now  sues  upon  the  bond  in  gar- 
nishment. 

Appellees  answered  in  denial.  Also  a  second  paragraph 
of  answer  alleging  that  the  affidavit  in  garnishment  was  the 
only  affidavit  ever  filed  in  the  cause  in  which  the  bond  was 
given  and  that  no  affidavit  in  attachment  was  ever  at  any 
time  filed.  A  demurrer  to  this  paragraph  was  overruled. 
Appellant  replied  that  appellee  Bickel  was  estopped  to 
question  the  validity  of  the  bond  in  garnishment  because 
as  his  own  attorney  he  had  represented  to  the  justice  that  the 
affidavit  was  sufficient  to  authorize  the  issuing  of  the  writ 
of  garnishment,  and  from  that  fact  the  writ  was  issued.  A 
demnrrer  to  this  reply  was  sustained. 

The  court  of  a  justice  of  the  peace  is  one  of  special  lim- 
ited jurisdiction.  Although  it  is  a  court  created  by  the  Con- 
stitution, its  powers  and  duties  are  prescribed  by  statute. 
No  presumptions  will  be  indulged  that  it  has,  in  any  case, 
acquired  jurisdiction,  but  when  it  is  made  to  appear  that  it 
has  acquired  jurisdiction  the  same  presumptions  are  in- 
dulged in  favor  of  its  proceedings  as  in  case  of  courts  of 
general  jurisdiction.  Bemhamer  v.  Hoffman,  23  Ind.  App. 
84 ;  Wilkinson  v.  Moore,  79  Ind.  397 ;  Smith  v.  Clausmeier, 
136  Ind.  105,  43  Am.  St.  311. 


380        APPELLATE  COUKT  OF  INDIANA, 

Davis  V.  Bickel. 

As  a  justice  has  no  civil  jurisdiction  at  common  law  a 
bond  taken  by  him  can  not  be  sustained  as  a  common  law 
obligation.  It  must  be  a  valid  bond  under  some  statute  or 
it  will' be  void. 

In  the  case  at  bar  the  amount  in  controversy  was  within 
the  jurisdiction  of  the  justice,  a  summons  was  served  on 
appellant  and  a  writ  of  garnishment  served  on  the  garnishee 
defendant.  Appellant  appeared  and  resisted  the  garnish- 
ment proceedings  and  the  garnishee  was  discharged.  It  thus 
appears  that  the  justice  had  jurisdiction  of  the  subject-mat- 
ter of  the  action  and  of  the  person  of  appellant. 

In  Pomeroy  v.  Beach,  149  Ind.  511,  it  is  held  that  the  aet 
of  1897  (Acts  1897,  p.  233,  §943  Bums  Supp.  1897),  is 
simply  amendatory  of  the  section  of  the  code  of  civil  pro- 
cedure concerning  proceedings  in  attachment  and  garnish- 
ment, and  that  under  the  amendatory  act,  as  before  the  act 
of  1897,  an  affidavit  in  attachment  must  be  filed,  as  well  as 
an  affidavit  in  garnishment,  before  the  garnishee  summons 
can  issue. 

In  Hart  v.  O'Rourke,  151  Ind.  205,  appellee  had  pre- 
viously sued  appellant  before  a  justice  of  the  peace  and  filed 
an  affidavit  and  undertaking  for  a  writ  of  garnishment 
against  a  railroad  company.  !N'o  affidavit  in  attachment  was 
filed.  A  writ  of  garnishment  was  served  on  the  garnishee, 
and  a  summons  on  appellant,  who  appeared  and  answered. 
The  cause  was  tried  and  a  judgment  rendered  against  appel- 
lant and  the  garnishee  directed  to  pay  a  named  sum  into 
court.  Appellant  sued  to  .enjoin  the  enforcement  of  that 
part  of  the  judgment  against  the  garnishee  on  the  ground 
that  it  was  void.  It  was  held  that  while  the  justice  pro- 
ceeded upon  the  erroneous  theory  that  proceedings  in  gar- 
nishment might  be  commenced  and  prosecuted  to  judgment 
without  an  affidavit  for  attachment  {Pomeroy  v.  Beach,  149 
Ind.  511),  yet  the  judgment  against  the  garnishee  was  not 
void.  The  court  said :  "The  justice  had  jurisdiction  of  the 
subject-matter  of  the  action,  and  of  the  person  of  appellant 
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and  the  garnishee.  The  proceedings  in  garnishment  were 
not  the  foundation  of  that  action,  but  they  were  merely  an- 
cillary thereto.  The  judgment  against  the  garnishee  in  that 
case,  although  erroneous,  was  not  null  and  void."  Citing 
Earl  V.  Matheney,  60  Ind.  202 ;  Williams  v.  Ritzie,  83  Ind. 
303;  Johnson  v.  Ramsay,  91  Ind.  189;  Brown  v.  Ooble, 
97  Ind.  86. 

In  the  case  of  Hart  v.  O'Rourhe,  supra,  a  collateral  attack 
was  made  on  a  judgment  which  was  simply  irregular.  This 
irregularity  arose  from  the  issuing  of  a  writ  of  garnish- 
ment without  an  affidavit  in  attachment  having  been  filed. 
But  the  case  expressly  holds  that  the  justice  had  jurisdiction 
of  the  person  of  the  garnishee. 

In  Sammons  v.  Newman,  27  Ind.  508,  a  defense  in  an 
action  on  a  replevin  bond,  that  no  suit  was  pending  when 
the  bond  was  executed  because  no  writ  of  summons  ever 
issued  in  the  replevin  suit,  was  held  bad. 

In  Cajfrey  v.  Dudgeon,  38  Ind.  512,  10  Am.  Rep.  126,  it 
is  held  that  a  replevin  bond,  approved  by  a  justice  in  an 
action  where  the  value  of  the  property  exceeds  the  jurisdic- 
tion of  the  justice,  is  void  and  no  action  can  be  maintained 
thereon.  It  is  seen  that  in  this  case  the  justice  had  no  juris- 
diction of  the  subject-matter. 

In  Butler  v.  Wadley,  15  Ind.  502,  an  appeal  bond,  exe- 
cuted to  procure  an  appeal  to  the  circuit  court  from  an 
award  rendered  against  a  canal  company,  was  held  to  be  not 
without  consideration,  although  the  award,  from  which  the 
appeal  was  taken,  was  void.  See  Sherry  v.  Foresman,  6 
Blackf.  56. 

In  Sumpter  v.  Wilson,  1  Ind.  144,  in  a  suit  on  an  attach- 
ment bond,  a  plea  that  the  bond  was  not  executed  until  after 
the  issuing  of  the  writ  and  for  that  reason  the  proceedings 
in  the  attachment  suit  were  quashed,  was  held  bad.  See, 
also,  Spedke  v.  United  States,  9  Cranch  28. 

In  Earl  v.  Matheney,  60  Ind.  202,  it  was  held  that  a  judg- 
ment against  a  garnishee  served  with  process  in  a  suit 
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against  a  debtor  served  with  process  and  for  a  sum  within 
the  justice's  jurisdiction,  is  not  void,  although  no  attach- 
ment proceedings  were  had  against  the  debtor. 

In  Harbaugh  v.  Albertson,  102  Ind.  69,  a  plea  by  a  surety 
in  a  suit  on  a  replevin  bond  given  in  proceedings  before  a 
justice  of  the  peace,  that  the  justice  was  related  within  the 
prohibited  degree  to  all  the  parties  to  the  action,  was  held 
bad ;  the  court  holding  that  the  surety,  in  equity  and  good 
conscience,  ought  to  be  estopped  from  setting  up  such  facta 
after  having,  through  the  bond,  enabled  the  principal,  who 
had  voluntarily  submitted  his  person  to  the  jurisdiction  of 
the  justice,  to  gain  possession  of  the  property. 

In  Carver  v.  Carver,  77  Ind.  498,  a  plea  to  an  action 
upon  a  replevin  bond  given  in  proceedings  before  a  justice, 
that  the  bond  was  void  because  the  penalty  was  not  double 
the  value  of  the  property  sought  to  be  recovered,  was  held 
bad.  In  that  case  the  court  said:  "The  principal  obligor 
tendered  the  bond  in  suit  to  the  justice  as  being  such  as  the 
law  required,  and  thus  secured  the  writ  which  put  him  in 
possession  of  the  personal  property  of  another.  The  plainest 
principles  of  justice  require  that  neither  he  nor  his  sureties 
should  be  permitted  to  defend  against  the  bond  upon  the 
ground  that  a  suflScient  penalty  was  not  provided.  To  per- 
mit such  a  defense  would  be  to  allow  the  party  to  take  ad- 
vantage of  his  own  wrong  in  carelessly  or  purposely  failing 
to  file  a  sufficient  bond.  There  can  be  no  doubt  that  the 
case  is  one  to  which  the  doctrine  of  estoppel  fully  and  justly 
applies."    See  Truehlood  v.  Knox,  73  Ind.  310. 

In  Bemhamer  v.  Hoffman^  23  Ind.  App.  34,  it  is  held 
that  a  suit  may  be  maintained  on  an  appeal  bond  although 
it  aflBrmatively  appears  that  the  justice  had  no  jurisdiction 
of  the  subject-matter  of  the  original  action.  See  also  Wad- 
dell  V.  Bradway,  84  Ind.  537 ;  Elliott's  Gen.  Prac  §267  ; 
Robertson  v.  Smith,  129  Ind.  422,  15  L.  E.  A.  273;  Cunr- 
ningham  v.  Jacobs,  120  Ind.  306. 

In  the  case  at  bar  the  justice  had  jurisdiction  of  the 
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subject-matter  and  of  the  persons  of  the  debtor  and  the  gar- 
nishee. The  garnishment  was  in  no  sense  the  foundation  of 
the  jurisdiction,  but  was  merely  ancillary  to  the  main  ac- 
tion and  is  a  remedy  given  the  creditor  for  the  purpose  of 
securing  his  demand.  The  garnishment  bond  served  the 
purpose  for  which  it  was  intended,  and  the  judgment  ob- 
tained through  the  proceedings,  although  irregular,  was 
valid  until  directly  assailed.  The  bond  was  executed  and 
the  writ  of  garnishment  procured  by  appellee  without  the 
agency  or  consent  of  appellant,  and  had  all  the  effect  a 
valid  bond  could  have.  Appellee  desired  to  arrest  the  pay- 
ment of  money  to  appellant  by  a  third  person,  and,  in  order 
that  he  might  do  this,  he  voluntarily  secured  appellant.  He 
accomplished  that  purpose  and  having  done  so  he  should  not 
now  be  heard  to  repudiate  the  means  by  which  he  did  ac- 
complish it.  He  executed  the  bond  in  proceedings  which  he 
voluntarily  instituted,  and  if,  by  means  of  the  bond,  loss  or 
injury  resulted  to  the  obligee  he  is  liable  on  the  bond  to  the 
extent  of  the  injury  inflicted.  The  demurrer  to  the  second 
paragraph  of  answer  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  second  paragraph  of  answer. 


pRALicH  V,  Barlow. 

[No.  2,880.    Filed  October  23, 1900.] 

Municipal  Corporations. — Proceedings  of  Council,— Mem^bers  Pres- 
ent.— Passage  of  Ordinance. —  Vote, — Street  Improvements. — In  a 
proceeding  to  collect  a  street  improvement  assessment,  the  record 
of  the  proceedings  of  the  common  council  shows  that  at  the  time 
the  ordinance  was  passed,  six  members  were  present,  presided  over 
by  the  mayor,  and  the  ordinance  was  adopted  by  a  unanimous  vote. 
At  the  next  meeting  of  the  council,  when  bids  were  received,  the 
record  shows  that  six  councilmen  were  present,  and  does  not 
show  that  any  were  absent.  At  a  subsequent  meeting  when  a  final 
estimate  was  ordered,  the  record  shows  that  five  members  were 
present  and  one  absent.  At  other  meetings  when  the  street  im* 
provement  was  considered,  the  record  shows  that  the  six  council- 
men  were  present  or  one  of  them  absent,  and  no  other  councilmen 
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are  mentioned  as  being  present  or  absent.  Hdd,  that  the  record 
conclusively  shows  that  the  city  council  was  composed  of  six  mem- 
bers, and  that  the  ordinance  was  passed  by  a  two-thirds  vote  of  all 
the  members  of  the  council.  '  pp,  386,  387, 

MnxioiPAL  Corporations. — Street  Improv€7nent8.^CoUection  of  As- 
aessmente.  —Complaint. — Precept. ^— Partial  Estimate. — A  complaint 
by  precept  to  enforce  the  collection  of  a  street  improvement  assess- 
ment is  not  bad  for  failing  to  show  that  the  work  was  completed, 
since  under  §3627  Bums  18d4,  partial  estimates  may  be  made  and 
enforced,    pp.  387,  388. 

Samb — Street  Impror}enients.-'Plan»  and  Spee^flcatione.  ^Complaint. 
A  complaint  for  the  collection  of  a  street  improvement  assessment 
is  not  bad  for  failure  to  show  that  the  council  adopted  the  plans  and 
specifications  for  the  im|>rovement,  where  the  ordinance  provides 
for  the  plans  and  specifications,  and  fully  describes  the  character 
and  nature  of  the  improvements,    p.  389. 

Same. — Street  Improvemente.— Collection  of  Asseaamenta.^Evidenee, 
— Record  of  Proceedings.— The  record  of  the  common  council  rela- 
tive to  a  street  improvement  from  the  passage  of  the  ordinance  to 
and  including  the  final  estimate  of  the  engineer  is  admissible  in  evi- 
dence in  an  action  to  enforce  the  collection  of  a  street  improvement 
assessment,    p.  389. 

Sake. — Street  Improvements. — Collection  of  Assessments. — Evidence, 
Harmless  Error. — In  an  action  for  the  collection  of  a  street  improve- 
ment assessment  the  admission  in  evidence.of  the  record  entry  of  the 
council,  showing  an  allowance  and  order  of  payment  to  the  con- 
tractor for  the  city's  portion  of  the  cost  of  the  improvement,  was 
harmless  error,    p.  389. 

Same. — Street  Improvements. — CoUection  of  Assessments. — Evidenee. 
— Compromise  and  Settlement. — In  an  action  to  enforce  a  street  im- 
provement assessment  the  testimony  of  another  property  owner 
along  the  street  improved  relative  to  a  statement  made  to  him  by 
the  contractor  in  regard  to  the  completion  of  the  improvement 
made  in  connection  with  a  compromise  and  settlement  between 
such  parties,  was  properly  rejected,    p.  390. 

Same. — Street  Improvements. — Collection  of  Assessments. — Evidence, 
— Civil  Engineer.— Expert  Testimony. — The  evidence  of  the  civil 
engineer  relative  to  the  manner  in  which  a  street  improvement  was 
made,  was  admissible  in  an  action  to  enforce  an  assessment  lien.  p.390. 

Judgments. — Corrections.— Where  a  judgment  for  the  collection  of  a 
street  improvement  assessment  included  the  interest  thereon  to  the 
date  of  the  rendition  of  the  judgment,  and  the  clerk  entered  the 
same  making  it  bear  interest  from  the  date  of  approval  of  final  esti- 
mate, such  error  cannot  be  reviewed  in  a  motion  for  a  new  trial, 
but  should  have  been  presented  by  motion  to  modify  the  judgment. 
pp.  390,  391. 
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From  the  Tipton  Circuit  Court.    Affirmed. 

W.  B.  Oglebay  and  /.  L.  Oglehay,  for  appellant, 
(r.  H.  Oifford,  J.  R.  Coleman  and  R.  B.  Beauchamp,  for 
appellee. 

Wiley,  J. — This  was  a  proceeding  by  precept  to  collect 
an  assessment  for  a  street  improvement.  When  the  precept 
was  issued  and  delivered  to  the  treasurer  of  the  city,  appel- 
lant, who  was  defendant  below,  appealed  to  the  circuit  court. 
The  case  was  put  at  issue  by  answer  and  reply,  and  tried  by 
the  court,  resulting  in  a  finding  and  judgment  for  appellee. 
Motion  for  a  new  trial  overruled. 

Appellant's  motion  to  strike  out  parts  of  the  transcript 
(complaint),  his  demurrer  to  the  transcript,  and  his  motion 
for  a  new  trial  were  each,  respectively,  overruled,  and  such 
rulings  are  challenged  by  the  assignment  of  errors. 

The  transcript  shows  that  the  common  council  of  the 
city  of  Tipton  passed  an  ordinance  providing  for  the  im- 
provement of  a  certain  street;  that  at  the  meeting  of  the 
coimcil  at  which  the  ordinance  was  passed  six  members  of 
the  council  were  present,  all  of  whom  voted  for  the  passage 
of  the  ordinance ;  that  the  city  engineer  was  instructed  to 
advertise  for  sealed  bids  for  the  construction  of  the  improve- 
ment ;  that  at  a  subsequent  meeting  of  the  council  the  bids 
were  opened  and  read;  that  the  construction  and  improve- 
ment of  the  street  was  awarded  to  appellee ;  that  a  contract 
was  made  with  him  to  do  the  work ;  that  he  gave  bond  to  the 
approval  of  the  council ;  that  he  entered  upon  the  work  of 
improvement;  that  the  city  engineer  was  directed  to 
prepare  a  final  estimate  of  the  work;  that  he  did  so,  and 
made  report  thereof;  that  said  report  was  approved,  and 
that  the  assessments  were  confirmed,  and  that  the  assessment 
against  the  property  of  appellant  was  fixed  at  a  designated 
sum.  The  ordinance  was  introduced  in  the  common  council 
June  19,  1888,  and  the  various  steps  taken  as  above  indi- 
cated followed  in  their  order.     The  approval  and  accept- 
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ance  of  the  final  estimate  as  shown  by  the  precept  were  on 
December  4,  1888.  On  April  18,  1893,  the  common  coun- 
cil made  a  nunc  pro  tunc  entry  so  that  the  record  mi^t 
aflSrmatively,  and  in  explicit  terms,  show  that  two-thirds  of 
the  common  council  voted  for  said  ordinance  on  its  original 
passage.    These  facts  are  all  shown  by  the  precept. 

It  is  well  to  remark  before  entering  upon  a  discussion  of 
the  questions  discussed  that  the  improvement  was  made 
under  the  provisions  of  §§3162,  3163,  3164  E.  S.  1881, 
and  the  lien  created  by  the  assessments  was  sought  to  be 
enforced  by  §3165  R.  S.  1881. 

The  first  objection  urged  to  the  transcript,  or  complaint, 
as  we  will  designate  it  in  this  opinion,  is  that  it  does  not 
show  that  the  ordinance  was  passed  by  a  two-thirds  vote 
of  the  common  coimcil.  Appellee  insists  that  this  fact  does 
affirmatively  appear  from  the  record,  and,  also,  that  if  it 
does  not  appear  from  the  original  proceedings  of  the  coxui- 
cil,  the  defect  was  cured  by  the  nunc  pro  tunc  entry. 

An  examination  of  the  original  record  or  proceedings  of 
the  common  council  convinces  us  that  it  does  affirmatively 
appear  that  two-thirds  of  the  members  of  the  common  coun- 
cil voted  for  the  passage  of  the  ordinance.  At  the  meeting 
of  the  council  when  the  ordinance  was  passed,  it  is  shown 
that  six  councilmen  were  present  and  that  the  meeting  was 
presided  over  by  the  mayor.  The  following  entry  was 
made:  "And  now  on  motion  the  said  ordinance  is  placed 
upon  its  final  passage  and  adoption."  "Councilmen.  G.  W. 
Boyer  votes  aye ;  J.  A.  Gleason  votes  aye ;  E.  B.  Martindale 
votes  aye ;  S.  J.  Porter  votes  aye ;  Henry  Lane  votes  aye ; 
and  F.  M.  Hancock  votes  aye,  the  vote  being  unanimous, 
said  ordinance  is  unanimously  adopted." 

At  the  next  regular  meeting  of  the  council,  when  the  bids 
for  the  construction  of  the  improvement  were  opened  and 
the  work  awarded,  the  record  shows  that  the  mayor  and  the 
same  six  councilmen  were  present.  The  record  does  not 
show  that  any  of  the  councilmen  were  absent.    At  the  next 
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meeting  the  roll  call  shows  that  five  councilmen  were  pres- 
ent, and  one  absent.  At  a  subsequent  meeting,  to  wit, 
October  2,  1888,  the  roll  call  showed  five  members  present 
and  one  absent.  At  this  meeting  the  city  engineer  was  or- 
dered to  make  a  final  estimate  of  the  work.  At  the  meeting 
of  December  4,  1888,  the  roll  call  showed  five  members 
present  and  one  absent,  at  which  meeting  the  final  estimate 
of  the  city  engineer  was  approved,  etc.  At  the  next  meeting, 
December  18,  1888,  the  record  shows  that  five  councilm^i, 
naming  them,  were  present,  and  one  councilman,  naming 
him,  was  absent.  At  all  the  meetings  of  the  council,  at 
which  the  matter  of  improving  the  street  in  question  was 
considered,  the  record  shows  that  the  same  six  councilmen 
were  either  present  or  one  of  them  absent ;  no  other  council- 
men  are  mentioned  as  being  present  or  absent.  We  think, 
therefore,  that  the  record  shows  conclusively  that  at  the 
time  the  ordinance  was  passed  and  the  various  steps  taken 
with  reference  to  the  improvement,  the  common  council  of 
the  city  of  Tipton  consisted  of  six  members,  and  as  the 
record  shows  that  the  ordinance  providing  for  the  improve- 
ment was  passed  by  a  unanimous  vote  of  the  council,  and 
that  six  members  were  present,  it  is  a  sufficient  answer  to 
the  position  assumed  by  the  appellant  that  it  does  not  show 
that  the  ordinance  passed  by  a  two-thirds  vote  of  all  the 
members  of  the  council.  This  conclusion  renders  it  un- 
necessary for  us  to  consider  the  question  as  to  the  right  of 
the  common  council  subsequently  to  make  a  nunc  pro  tunc 
entry  reciting  that  more  than  two-thirds  of  all  the  common 
council  voted  for  said  ordinance,  etc. 

Another  objection  urged  to  the  complaint  is  that  it  does 
not  show  the  work  was  completed.  We  think  a  fair  inter- 
pretation of  the  complaint  is  against  this  objection.  But 
whether  we  are  right  in  this  conclusion  or  not  can  not 
avail  appellant.  The  estimate  made  by  the  engineer  is 
either  a  final  or  a  partial  estimate,  and  in  either  event  the 
lien  created  thereby  is  binding  and  may  be  enforced. 
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By  virtue  of  §3627  Bums  1894,  §3164  R.  S.  1881,  the 
common  council  had  the  power  to  cause  estimates  to  be 
made  from  time  to  time,  and  to  require  the  same  to  be  paid 
to  the  contractor;  and  the  statute  makes  such  assessments 
liens,  etc. 

In  the  case  of  Bozarth  v.  McOillicuddy,  19  Ind.  App.  26, 
objection  was  made  to  the  complaint  that  it  did  not  aver  that 
the  work  was  done  according  to  contract.  The  court,  by 
Comstock,  J.,  said :  "The  first  objection  urged  by  the  ap- 
pellant to  the  complaint  is  that  it  contains  no  allegation  that 
the  work  was  done  according  to  contract,  nor  does  it  set  out 
a  copy  of  the  contract.  While  the  complaint  does  not,  in 
words,  aver  that  the  work  was  done  according  to  contract, 
it  does  aver  that  the  contract  was  let,  after  the  council  had 
duly  advertised  for  bids,  to  the  lowest  biddei*,  and  that 
thereafter,  to  wit,  on  the  8th  day  of  September,  1893,  the 
common  council  ordered  the  engineer  to  make  estimates  of 
the  work  done  on  Napoleon  street,  and  said  engineer  did 
make  report  and  estimates  in  accordance  with  law  for  said 
work  done  on  Napoleon  street,  and  reported  the  same  to 
the  common  council,  and  that  said  report  was  accepted ;  that 
the  common  counxsil  adopted  the  order  or  resolution  making 
the  assessments  as  reported  by  the  engineer,  etc." 

The  complaint  does  not,  in  express  terms,  aver  that  the 
work  had  been  completed,  but  it  shows  that  the  exact  amount 
of  gravel  provided  by  the  ordinance  was  spread  upon  the 
street,  and  the  common  council  ordered  that  a  final  estimate 
be  made.  It  is  not  to  be  presumed  that  such  order  would 
have  been  made  with  the  improvement  in  an  unfinished 
condition.  It  will  be  presumed  that  the  engineer  and  com- 
mon council,  nothing  appearing  to  the  contrary,  did  their 
duty,  and  that  the  estimates  and  assessments  would  not 
have  been  made  unless  the  contract  had  been  performed. 
There  is  nothing  appearing  in  the  record  to  indicate  that 
the  common  council  did  not  do  its  duty.  This  case  upon  the 
question  is  very  similar  to  the  Bozarth-McGillicuddy  case, 
supra,  and  we  refer  to  that  case  without  further  comment. 
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Counsel  for  appellant  urge  also  that  the  complaint  is  de- 
fective because  it  does  not  show  that  the  common  council 
did  not  adopt  the  plans  and  specifications  for  the  improve- 
ment. This  objection  is  not  well  grounded  for  the  reason 
that  the  ordinance  specifically  provides  for  the  plans  and 
specifications  and  fully  describes  the  character  and  the  na- 
ture of  the  improvement. 

There  are  twenty  reasons  assigned  in  the  motion  for  a 
new  trial.  The  first  five  reasons  for  a  new  trial  rest  upon 
the  action  of  the  court  in  admitting  in  evidence  over  appel- 
lant's objections  the  various  parts  of  the  record  of  the  com- 
mon council  from  the  passage  of  the  ordinance  down  to  and 
including  the  final  estimate  of  the  engineer.  These  proceed- 
ings were  the  basis  of  appellee's  cause  of  action,  and  there 
was  no  error  in  admitting  them  in  evidence. 

The  sixth  reason  for  a  new  trial  was  for  alleged  error  in 
admitting  in  evidence  the  record  entry  of  the  common  coun- 
cil showing  an  allowance  and  an  order  of  payment  to  the 
contractor  for  the  city's  portion  of  the  cost  of  the  improve- 
ment, and  the  seventh  for  the  overruling  of  appellant's 
motion  to  strike  out  such  evidence.  This  evidence  was  not 
essential  to  establish  appellant's  right  to  recover,  and  if  we 
concede  that  it  was  error  to  admit  it,  it  was  harmless  error. 
It  could  not  have  prejudiced  appellant,  and  harmless  error 
is  not  a  ground  for  reversal.  The  eighth  reason  for  a  new 
trial  was  the  action  of  the  court  in  admitting  in  evidence 
the  record  of  the  proceedings  containing  the  notice  for  bids 
for  the  improvement.  This  was  competent  evidence,  for  it 
was  one  of  the  steps  in  proceedings  of  that  character  re- 
quired by  statute.    There  was  no  error  in  admitting  it. 

In  the  ninth  reason  for  a  new  trial  appellant  alleges  that 
the  court  erred  in  admitting  in  evidence  the  nunc  pro  tunc 
entry  of  the  common  council,  to  which  we  have  above  re- 
ferred. As  we  have  stated,  this  nunc  pro  tunc  entry  was 
unnecessary,  and  hence  it  could  not  aid  appellee  in  his  right 
to  recover.    Neither  could  it  harm  appellant. 
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The  tenth  and  eleventh  reasons  for  a  new  trial  are  alleged 
errors  of  the  court  in  admitting  in  evidence  the  affidavit 
and  order  for  the  precept  and  the  precept  itself.  The 
record  shows  these  were  in  strict  conformity  to  the  statute, 
and  hence  there  was  no  error  in  admitting  them. 

JBy  the  thirteenth  reason  for  a  new  trial,  appellant  con- 
tends that  the  court  erred  in  refusing  to  allow  one  Langman 
to  testify  to  a  statement  alleged  to  have  been  made  to  him 
by  appellee  in  regard  to  the  completion  of  the  street  after 
the  final  estimate  was  made.  It  is  shown  by  the  evidence 
that  Langman  owned  real  estate  abutting  on  the  street  im- 
proved, and  he  and  appellee  had  met  for  the  purpose  of 
making  a  compromise  and  settlement  of  the  amount  due 
appellee  on  the  assessment,  and  that  the  statement  made  by 
the  appellee  to  Langman  was  made  in  connection  with  such 
compromise  and  settlement.  Under  the  rule  in  this  State, 
the  statement  was  properly  excluded. 

The  fourteenth,  fifteenth,  sixteenth,  and  seventeenth  rea- 
sons for  a  new  trial  relate  to  the  admission  of  certain  evi- 
dence of  one  Huron,  in  regard  to  the  manner  in  which  the 
street  was  improved  under  the  ordinance  and  contract,  etc. 
Huron  was  the  civil  engineer  at  the  time  the  work  was  done, 
and  had  charge  of  it.  The  questions  were  propounded  to 
him  as  an  expert,  and  related  to  the  manner  in  which  the 
work  was  done,  and,  we  think,  were  proper. 

The  nineteenth  and  twentieth  reasons  for  a  new  trial  are 
that  the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law.  A  careful  examination  of 
the  whole  record  shows  that  there  is  ample  evidence  to  sus- 
tain the  decision  of  the  trial  court,  atid  that  it  is  not  con- 
trary to  law. 

The  eighteenth  reason  for  a  new  trial  is  that  the  amount 
of  recovery  is  erroneous,  being  too  large.  The  precept 
shows  that  there  was  assessed  against  appellant's  lot  the  sum 
of  $54.94,  with  six  per  cent,  interest  from  December  4, 
1SS8,  when  the  final  estimate  was  approved.     Interest  at 
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six  per  cent,  from  that  date  to  the  date  of  the  finding,  to  wit, 
October  2, 1897,  $28.94.  This,  added  to  the  original  assess- 
meat,  makes  $83.88,  the  amount  of  the  finding,  and  for 
which  judgment  was  rendered.  The  question  which  appel- 
lant by  this  reason  for  a  new  trial  seeks  to  raise  is  not  pre- 
sented in  a  manner  that  we  can  take  notice  of  it.  The  find- 
ing of  the  court  was  for  $83.88,  being  the  exact  amount 
then  due.  The  judgment  follows  the  finding,  but  in  enter- 
ing it  the  clerk  wrote  it  so  as  to  make  it  bear  interest  from 
December  4,  1888,  when  the  final  estimate  was  approved 
and  the  assessment  confirmed. 

A  motion  for  a  new  trial  goes  to  the  verdict  of  the  jury 
or  the  finding  of  the  court,  and  not  to  the  judgment.  A 
proper  way  to  present  this  question  would  have  been  by  a 
motion  to  modify  the  judgment.  This  has  not  been  done, 
and  hence  the  question  is  not  before  us  for  decision.  There 
is  no  error  in  the  judgment,  and  it  is  affirmed. 


Whttbley  Malleable  Castings  Company  et  al.  v. 

Bevington. 

[No.  2,990.    Filed  October  24, 1900.] 

PULADVXQ.^Harmless  i7rror.— Sustaining  a  demurrer  to  a  paragraph 
of  answer  is  harmless,  where  all  the  material  allegations  thereof 
were  contained  in  an  amended  answer  by  way  of  counterclaim. 
p.  SOS, 

Sams.— ^n«i0er.—  Payment,— Itdeaae,  —-Where  a  general  denial  and 
plea  of  payment  were  pleaded,  a  demurrer  was  properly  sustained 
to  a  paragraph  of  answer  alleging  that  plaintiff  for  a  Taluable  consid- 
eration released  to  defendant  the  cause  of  action  sued  upon.   p.  S9S, 

3amk. — Counterclaim, — In  an  action  for  money  had  and  received  de- 
fendant filed  a  counterclaim  based  upon  a  promissory  note  indorsed 
by  payee  and  defendant,  filed  as  an  exhibit,  alleging  that  the  note 
was  indorsed  by  the  payee  to  defendant  and  *'is  now  held  by  him," 
and  at  the  solicitation  of  the  maker,  for  the  purpose  of  giving  him 
credit,  defendant  indorsed  the  note  and  plaintiff  received  from  the 
maker  the  amount  named.  HeZd,  that  the  averments  of  the  plead- 
ing, taken  with  the  exhibit,  are  not  sufficient  to  show  a  right  of 
action  in  defendant  as  indorsee  for  value  from  the  payee  of  the  note, 
or  as  a  surety  who  had  paid  the  note  for  the  maker,  pp,  S9S,  S9i. 
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The  tenth  and  eleventh  reasons  for  a  new  trial  are  alleged 
errors  of  the  court  in  admitting  in  evidence  the  affidavit 
and  order  for  the  precept  and  the  precept  itself.  The 
record  shows  these  were  in  strict  conformity  to  the  statute, 
and  hence  there  was  no  error  in  admitting  them. 

Sj  the  thirteenth  reason  for  a  new  trial,  appellant  con- 
tends that  the  court  erred  in  refusing  to  allow  one  Langman 
to  testify  to  a  statement  alleged  to  have  been  made  to  him 
by  appellee  in  regard  to  the  completion  of  the  street  after 
the  final  estimate  was  made.  It  is  shown  by  the  evidence 
that  Langman  owned  real  estate  abutting  on  the  street  im- 
proved, and  he  and  appellee  had  met  for  the  purpose  of 
making  a  compromise  and  settlement  of  the  amount  due 
appellee  on  the  assessment,  and  that  the  statement  made  by 
the  appellee  to  Langman  was  made  in  connection  with  sudi 
compromise  and  settlement.  Under  the  rule  in  this  State, 
the  statement  was  properly  excluded. 

The  fourteenth,  fifteenth,  sixteenth,  and  seventeenth  rea- 
sons for  a  new  trial  relate  to  the  admission  of  certain  evi- 
dence of  one  Huron,  in  regard  to  the  manner  in  which  the 
street  was  improved  under  the  ordinance  and  contract,  etc. 
Huron  was  the  civil  engineer  at  the  time  the  work  was  done, 
and  had  charge  of  it.  The  questions  were  propounded  to 
him  as  an  expert,  and  related  to  the  manner  in  which  the 
work  was  done,  and,  we  think,  were  proper. 

The  nineteenth  and  twentieth  reasons  for  a  new  trial  are 
that  the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law.  A  careful  examination  of 
the  whole  record  shows  that  there  is  ample  evidence  to  sus- 
tain the  decision  of  the  trial  court,  ahd  that  it  is  not  con- 
trary to  law. 

The  eighteenth  reason  for  a  new  trial  is  that  the  amount 
of  recovery  is  erroneous,  being  too  large.  The  precept 
shows  that  there  was  assessed  against  appellant's  lot  the  sum 
of  $54.94,  with  six  per  cent,  interest  from  December  4, 
1SS8,  when  the  final  estimate  was  approved.     Interest  at 
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six  per  cent,  from  that  date  to  the  date  of  the  finding,  to  wit, 
October  2, 1897,  $28.94.  This,  added  to  the  original  assess- 
ment, makes  $83.88,  the  amount  of  the  finding,  and  for 
which  judgment  was  rendered.  The  question  which  appel- 
lant by  this  reason  for  a  new  trial  seeks  to  raise  is  not  pre- 
sented in  a  manner  that  we  can  take  notice  of  it.  The  find- 
ing of  the  court  was  for  $83.88,  being  the  exact  amount 
then  due.  The  judgment  follows  the  finding,  but  in  enter- 
ing it  the  clerk  wrote  it  so  as  to  make  it  bear  interest  from 
December  4,  1888,  when  the  final  estimate  was  approved 
and  the  assessment  confirmed. 

A  motion  for  a  new  trial  goes  to  the  verdict  of  the  jury 
or  the  finding  of  the  court,  and  not  to  the  judgment.  A 
proper  way  to  present  this  question  would  have  been  by  a 
motion  to  modify  the  judgment.  This  has  not  been  done, 
and  hence  the  question  is  not  before  us  for  decision.  There 
is  no  error  in  the  judgment,  and  it  is  affirmed. 


WmTELBT  Malleable  Castings  Company  et  al.  v. 

Bevington. 

[No.  8,990.    Filed  October  24, 1900.] 

PLBADiNa.— jBSarmZeM  Error, — Sustaining  a  demurrer  to  a  paragraph 
of  answer  is  harmless,  where  all  the  material  allegations  thereof 
were  contained  in  an  amended  answer  by  way  of  counterclaim, 
p.  S9S. 

Baxb. — Antwer, —  Payment. — Release,  — Where  a  general  denial  and 
plea  of  payment  were  pleaded,  a  demurrer  was  properly  sustained 
to  a  paragraph  of  answer  alleging  that  plaintiff  for  a  valuable  consid- 
ention  released  to  defendant  the  cause  of  action  sued  upon.   p.  S9S, 

Saxb. — Cottnterckttm.— In  an  action  for  money  had  and  received  de- 
fendant filed  a  counterclaim  based  upon  a  promissory  note  indorsed 
by  payee  and  defendant,  filed  as  an  exhibit,  alleging  that  the  note 
was  indorsed  by  the  payee  to  defendant  and  *'is  now  held  by  him," 
and  at  the  soUoitation  of  the  maker,  for  the  purpose  of  giving  him 
credit,  defendant  indorsed  the  note  and  plaintiff  received  from  the 
maker  the  amount  named.  Hddt  that  the  averments  of  the  plead- 
ing, taken  with  the  exhibit,  are  not  sufficient  to  show  a  right  of 
action  in  defendant  as  indorsee  for  value  from  the  payee  of  the  note, 
or  aa  a  aorety  who  had  paid  the  note  for  the  maker,  pp,  S93, 394, 
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PLEADiNa. — Ansioer, — Counterclaim. — Exemptions. — ^Where  in  an  ac- 
tion on  account  defendants  filed  answers  of  set-off  and  counterclaim, 
and  in  the  counterclaim  alleged  a  promise  on  the  part  of  plaintiff 
to  execute  a  chattel  mortgage  on  certain  specified  personal  property 
to  secure  one  of  defendants  as  indorser,  a  reply  thereto  that  plaintiff 
was  a  householder,  and  that  all  of  his  property  was  less  in  value 
than  $600,  was  good  against  demurrer,  it  not  appearing  that  the 
property  claimed  as  exempt  was  the  property  to  be  included  in  the 
mortgage,  or  that  all  of  the  defendants  have  any  right  to  a  speoifio 
performance  of  the  promise,    p.  39J^, 

Ykkdict.— Judgments,— A  verdict  finding  for  plaintiff  on  his  com- 
plaint in  the  sum  of  $84.51,  and  for  defendants  on  their  set-off  and 
counterclaim  for  $200,  and  that  plaintiff  was  entitled  to  have  the 
amount  assessed  to  him  allowed  to  him  under  the  exemption  laws, 
as  prayed  for,  is  not  double,  since  it  was  the  duty  of  the  jury  to  find 
upon  the  issues  presented  by  the  pleadings,  and  it  was  the  duty  of 
the  court  to  give  plaintiff  judgment  for  $84.50,  and  that  he  hold  the 
same  exempt  from  execution,    pp.  S94,  S96, 

New  Trial. — Joint  Motion,— A  joint  motion  for  a  new  trial  on  ac- 
count of  the  insufficiency  of  the  evidence  to  sustain  the  verdict 
against  defendants  was  properly  overruled  where  the  evidence  was 
sufficient  to  sustain  the  verdict  against  any  one  of  defendants. 
p.  396. 

From  the  Delaware  Circuit  Court.     Affirmed. 

Frank  Ellis,  J.  T.  WaUerhouse,  J.  W.  Ryan  and  W.  A. 
Thompson,  for  appellants. 

Robinson,  C.  J. — Appellants  appeal  from  a  judgment 
against  them  for  money  had  and  received  for  appellee's  use. 

The  complaint  avers  that  the  Whiteley  Malleable  Cast- 
ings Company  operates  a  large  factory;  that  Elmer  J. 
Whiteley  and  Burt  H.  Whiteley  are  officers,  agents,  and 
managers  of  the  business  and  interested  therein;  that  in 
conducting  such  business  it  was  necessary  to  employ  a  large 
number  of  men  and  for  such  men  to  board  and  lodge  near  the 
factory;  that  for  such  reasons  appellants  induced  appellee 
to  open  a  boarding  house  near  the  factory,  and  agreed  and 
were  authorized  by  appellee  to  collect  from  and  retain  out 
of  the  wages  of  employes  lodging  with  appellee  such  sums 
as  might  become  due  on  that  account  and  pay  the  same  to 
appellee  as  soon  as  collected ;  that  pursuant  to  this  arrange- 
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ment  appellee  lodged  certain  employes  named  who  were 
indebted  to  him  in  named  sums,  which  appellants  collected 
and  refused  to  pay  to  appellee. 

Appellants  answered  in  six  paragraphs,  also  an  amended 
answer  by  way  of  counterclaim,  and  appellant,  B.  H. 
Whiteley,  filed  a  separate  counterclaim  and  cross-complaint. 
A  demurrer  was  sustained  to  the  amended  first  and  sixth 
paragraphs  of  .answer  and  the  amended  counterclaim  and 
cross-complaint  of  B.  H.  Whiteley. 

The  first  question  discussed  is  sustaining  appellee's  de- 
murrer to  the  amended  first  paragraph  of  appellants-  an- 
swer. Even  if  this  ruling  was  erroneous  it  did  not  harm 
appellants  because  all  the  material  allegations  in  this  para- 
graph are  contained  in  appellants'  amended  answer  by  way 
of  coimterclaim.  In  Luntz  v.  Greve,  102  Ind.  173,  it  is 
said :  *  We  suppose  it  to  be  immaterial  what  name  is  given 
a  pleading,  provided  it  be  of  such  a  character  as  to  secure 
the  party  the  full  benefit  of  the  matters  pleaded  in  another 
form."  Moore  v.  Boyd,  95  Ind.  134 ;  Johnson  v.  Putnam, 
95  Ind.  57. 

The  amended  sixth  paragraph  of  answer  reads:  "For 
their  amended  further  and  sixth  paragraph  of  answer  to 
plaintiff's  complaint,  defendants  say  that,  for  a  valuable 
consideration,  plaintiff  has  released  to  defendants  the  cause 
of  action  sued  upon."  The  demurrer  to  this  paragraph  was 
properly  sustained.  It  was  pleaded  in  bar,  and,  conceding, 
without  deciding,  that  the  words  "has  released"  would  be 
sufficient  without  stating  the  manner  of  the  release,  it  is 
readily  seen  that  it  is  not  good  as  a  plea  in  bar.  If  it 
means  payment,  payment  was  already  pleaded ;  if  it  means 
a  denial  of  any  liability,  the  general  denial  had  been 
pleaded. 

It  is  difficult  to  tell  upon  what  theory  the  counterclaim 
and  cross-complaint  of  B.  H.  Whiteley  proceeds.  A  note 
executed  by  appellee  payable  to  D.  M.  Bimey,  and  on 
which,  following  the  word  indorsed,  are  the  names  of  B.  H. 
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Whiteley  and  D.  M.  Bimey,  is  filed  as  an  exhibit.  It  is 
averred  tKkt  the  note  was  indorsed  by  the  payee  to  Whiteley 
and  "is  now  held  by  him",  and  it  is  also  averred  that  at  the 
solicitation  of  the  maker  of  the  note,  and  for  the  purpose 
of  giving  him  credit  for  the  borrowing  of  the  money  with 
which  to  open  the  boarding  house  mentioned  in  the  com- 
plaint, Whiteley  indorsed  the  note  for  the  maker,  who  re- 
ceived from  the  payee  the  amount  named.  The  averments 
of  the  pleading  taken  with  the  exhibit  are  not  sufficient  to 
show  a  right  of  action  in  Whiteley  as  an  indorsee  for  value 
from  the  payee  of  the  note.  Nor  are  the  averments  suffi- 
cient to  show  a  right  of  action  in  Whiteley  as  a  surety  who 
had  paid  the  note  for  the  maker.  Upon  either  theory  the 
demurrer  was  properly  sustained. 

The  second  paragraph  of  appellee^s  reply  to  the  fourth 
and  fifth  paragraphs  of  answer  and  to  appellants'  counter- 
claim sets  out  that  appellee  is  a  resident  householder  all  of 
whose  property  is  less  in  value  than  $600.  The  fourth  and 
fifth  paragraphs  of  answer  pleaded  set-off.  The  counter- 
claim undertakes  to  plead,  among  other  things,  a  promise 
on  the  part  of  appellee  to  execute  a  chattel  mortgage  on 
specified  personal  property,  to  secure  a  certain  note  executed 
by  appellee  and  indorsed  by  appellant  B.  II.  Whiteley  and 
payable  to  one  Bimey,  the  mortgage  to  be  executed  to 
Bimey  and  Whiteley.  The  pleading  does  not  show  how  all 
the  appellants  have  any  rights  to  a  specific  performance  of 
the  promise,  nor  does  it  appear  that  the  property  claimed 
as  exempt  in  the  reply  is  the  same  or  any  part  of  the  per- 
sonal property  which  was  to  be  included  in  the  mortgage. 
To  the  answers  and  to  that  part  of  the  counterclaim  which 
is  well  pleaded  the  reply  was  good  against  the  demurrer. 

The  issues  joined  were  tried  by  a  jury,  who  returned  the 
following  verdict:  "We  the  jury  find  for  the  plaintiff  on 
his  complaint  on  the  issues  thereon,  against  the  defendants, 
and  assess  his  damages  thereon  at  the  sum  of  $84.51,  and  we 
find  for  the  defendants  on  their  set-offs  and  counterclaim 
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against  the  plaintiff  and  assess  their  damages  thereon  at  the 
sum  of  $200.  And  we  find  for  the  plaintiff  on  his  second 
paragraph  of  reply  against  the  defendants,  and  that  he  is 
entitled  to  have  said  amount  assessed  to  him  on  his  com- 
plaint and  allowed  to  him  under  the  exemption  laws  of  the 
State  of  Indiana  as  prayed  for  thereon." 

We  do  not  agree  with  counsel  that  the  verdict  is  double. 
Upon  the  verdict  it  was  the  court's  duty  to  give  appellee 
judgment  for  $84.50,  and  that  he  hold  the  same  exempt  from 
execution  and  from  being  applied  to  the  payment  of  any 
part  of  the  amount  found  against  appellee  and  in  appellants' 
favor.  It  was  also  the  court's  duty  to  render  a  judgfnent 
upon  the  verdict  in  appellants'  favor  for  $200.  This  the 
court  did.  It  can  not  be  said  there  are  two  separate  verdicts. 
It  was  the  jury's  duty  to  find  upon  the  issues  presented,  and 
whether  appellee  was  entitled  to  an  exemption  depended 
upon  the  facts  submitted  to  the  jury. 

It  is  argued  that  the  verdict  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  the  evidence.  Appellants  all 
joined  in  a  motion  for  a  new  trial.  The  only  question 
argued  is  that  there  is  no  evidence  to  sustain  a  verdict 
against  E.  J.  Whiteley  and  B.  H.  Whiteley.  It  is  not 
claimed  there  is  no  evidence  to  support  a  verdict  against 
appellant  company.  As  the  motion  is  joint  it  could  not  be 
sustained  if  there  was  evidence  to  sustain  the  verdict  against 
any  one  of  appellants.  There  was  evidence  as  against  ap- 
pellant company,  and  the  other  appellants  could  present  the 
question  as  to  themselves  only  by  filing  a  separate  motion  for 
a  new  trial.    This  they  did  not  do.    Judgment  affirmed. 


Bbowkbll  v.  Irwin  et  al. 

[No.  8,307.    Filed  October  24, 1900.] 

Nttibahox. — Complaini. — Mittfoinder  of  Parties.— In  an  action  by  two 
plaintiffs  for  the  abatement  of  a  nuisance,  a  complaint  which  ex- 
prattlj  alleges  that  the  plaintiffs  were  severally  injured  in  sums 
specified  is  ^sufficient  for  want  of  sufficient  facts. 
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From  the  Miami  Circuit  Court.     Reversed. 

Milton  KrauSy  for  appellant. 
H.  M,  Haag,  for  appellees. 

Black,  J. — The  complaint  of  the  appellees,  Mary  A. 
Irwin  and  Emma  Miller,  against  the  appellant  consisted  of 
three  paragraphs  which  were  severally  assailed  for  want  of 
sufficient  facts  by  a  demurrer  which  was  overruled.  In  each 
paragraph  it  was  sought  to  set  up  a  cause  of  action  for  a 
nuisance  occasioned  by  the  depositing  by  the  appellant  of  a 
large  quantity  of  ashes  upon  certain  premises,  being  the  east 
one-half  of  a  certain  lot,  in  the  possession  of  the  appellant* 
The  injury  therefrom  alleged  in  the  first  paragraph  was  the 
pollution  of  a  well  of  water  by  percolation.  In  the  second 
paragraph  the  injury  alleged  was  the  damage  of  a  dwelling- 
house  situated  on  the  west  one-half  of  said  lot,  in  that  one 
side  of  the  house  was  marred  and  soiled  by  ashes  blown 
against  it,  the  paint  and  putty  thereby  being  caused  to  scale 
off.  In  the  third  paragraph  it  was  stated  that  portions  of 
the  ashes  went  into  said  house  and  settled  on  the  furniture 
and  food  and  that  fire  accompanying  the  ashes  threatened 
the  burning  of  the  house. 

The  complaint  in  each  paragraph  is  obscure  through 
meagerness  of  averments  showing  interest  of  the  appellees  in 
the  injured  property  and  their  relative  position  to  each 
other.  The  uncertainty  in  this  regard  is  so  great,  and  may 
be  so  easily  remedied  by  a  full  and  explicit  statement  of 
facts  without  conclusions  of  law,  as  the  code  expressly  re- 
quires, that  under  the  view  which  we  take  of  the  pleading 
in  another  respect  we  will  not  further  advert  to  this  matter. 

It  is  well  settled — so  well  that  authorities  need  not  be 
cited — that  upon  demurrer  for  want  of  sufficient  facts  a  com- 
plaint will  be  held  insufficient  if  it  fail  to  show  a  cause  of 
action  in  all  the  plaintiffs  in  which  they  may  properly  join, 
as  such. 

In  each  of  the  paragraphs  before  us  there  is  a  failure  to 
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show  a  joint  cause  of  action  in  the  plaintiffs,  in  that  the 
damages  alleged  are  expressly  averred  as  damages  sustained 
by  the  plaintiffs  severally. 

In  the  first  paragraph  it  was  stated  that  each  of  the  plain- 
tiffs had  been  greatly  injured  by  reason  of  the  privation  of 
the  use  of  said  well  of  water,  "the  plaintiff  Mary  A.  Irwin 
being  damaged  to  the  sum  of  $200,  and  the  plaintiff  Emma 
Miller  being  damaged  in  the  sum  of  $200,  the  plaintiff 
Emma  Miller  being  also  damaged  in  health  and  comfort, 
by  reason  of  said  plaintiff's  deprivation  of  the  use  of  said 
well  of  water  to  the  sum  of  $300 ;  therefore,  the  plaintiff 
Mary  A.  Irwin  claims  $200,  and  the  plaintiff  Emma  Miller 
claims  $500  damages." 

In  the  second  paragraph  it  was  stated  that  the  house  in 
question  had  been  damaged  as  above  described,  "to  the  dam- 
age of  each  of  the  plaintiffs  in  the  sum  of  $100  each." 

In  the  third  paragraph  it  was  stated  that  the  alleged  nui- 
sance "has  lessened  the  personal  enjoyment  of  the  plaintiff 
Mary  A.  Irwin  and  deprived  her  of  the  full  comfort  of 
said  "plaintiffs'  propertv,  to  her  damage  in  the  sum  of  $200, 
and  has  lessened  the  personal  enjoyment  of  the  plaintiff 
Emma  Miller,  and  deprived  her  of  the  full  comfort  of 
said  plaintiff's  property,  to  her  damage  in  the  sum  of  $500." 
Prayer  that  the  nuisance  be  abated,  and  "that  plaintiff 
Mary  A.  Irwin  recover  said  sum  of  $500  damages,  and  that 
plaintiff  Emma  Miller  recover  said  sum  of  $1,100  damages 
thereby ;  and  all  proper  relief." 

Whatever  may  be  allowable  in  equity,  those  proceeding 
as  plaintiffs  at  law  who  have  been  severally  damaged  by  the 
same  nuisance,  which  may  occur  by  reason  of  their  distinct 
rights  in  relation  to  real  estate  being  injuriously  affected 
by  the  nuisance,  must  bring  separate  actions.  While  the 
interests  of  the  appellees  are  not  clearly  indicated  in  the 
complaint  before  us,  the  plaintiffs  are  expressly  alleged  to 
have  been  injured  severally.  Therefore  each  paragraph 
should  have  been  held  insuflScient  on  demurrer. 

Judgment  reversed. 
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Dougherty  et  al.  v.  Wise  et  al* 

[No.  84^.    Filed  October  20,  1900.] 

Jxnx^MSNT.— -^c^ton  to  Set  Aside  Defaidt.— Defect  of  Complaint  in 
Original  Action  not  Cured  by  Judgment, — On  appeal  in  an  action  to 
set  aside  a  judgment  taken  bj  default,  a  fatal  defect  in  the  oom- 
plaint  in  the  original  action  is  not  cured  by  the  finding  of  the  court» 
since  no  trial  was  had. 

From  the  Marion  Superior  Court.     Affirmed* 

A,  F,  Denny,  for  appellants. 

W.  TT.  Herrod  and  W.  P.  Herrod,  for  appellees. 

CoMSTOCK,  J. — The  complaint  in  this  action  asks  for  a 
reversal  of  a  judgment  upon  default  rendered  by  the  Marion 
Superior  Court  against  appellees,  in  favor  of  appellants, 
upon  the  ground  that  the  complaint  in  said  action  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
appellee  Wise. 

In  the  action  upon  which  judgment  was  rendered,  appel- 
lant Dougherty  sought  to  recover  judgment  against  the  ap- 
pellees upon  a  building  contract  and  a  bond  executed  by 
appellees  Leonard  as  principal  and  Wise  as  surety,  to  secure 
its  faithful  performance. 

In  the  case  at  bar  tlie  trial  court  overruled  appellants' 
demurrer  to  the  complaint,  and,  upon  appellants'  refusal  to 
plead  further,  it  was  adjudged  that  the  judgment  in  the 
original  action  be  reversed  and  in  all  things  set  aside,  ren- 
dered null  and  void,  and  that  the  appellees  recover  costs. 

The  only  question  presented  by  this  appeal  is  the  suffi- 
ciency of  the  complaint  upon  the  bond.  The  complaint  sets 
out  as  exhibits  the  contract  for  the  building  and  the  bond  to 
secure  its  performance.  The  contract  entered  into  by  appel- 
lants and  appellee  Leonard  stipulated  that  Leonard  was  to 
build  and  complete  the  house  therein  provided  for  on  or 
before  April  1,  1897.  The  bond,  made  an  exhibit,  and  by 
virtue  of  which  it  was  sought  to  hold  Wise,  appellee,  as 
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surety,  is  conditioned  for  the  completion  of  a  building  to  be 
erected  by  Leonard  for  the  appellants  on  or  before  March 
16,  1897. 

The  complaint  does  not  allege  that  any  mistake  or  change 
authorized  by  the  surety  was  made  in  the  dates,  and  none 
will  be  inferred.  The  bond  does  not  provide  for  the  failure 
to  perform  the  contract  in  suit.  This  variance  we  deem 
fatal  to  the  complaint.  Counsel  for  appellants  meet  this 
objection  with  the  proposition  that  this  defect  should  be 
deemed  as  cured  by  the  evidence. 

It  is  said  by  Beinhard,  J.,  speaking  for  the  court  in 
Sloan  V.  Faurot,  11  Ind.  App.  689 :  "When  the  appeal  is 
from  a  judgment  taken  by  default,  the  rule  that  the  com- 
plaint will  be  held  sufficient  unless  there  is  an  entire  failure 
to  state  a  cause  of  action  does  not  apply.  The  rule  appears 
to  be,  in  such  cases,  that  if  the  complaint  is  not  such  as 
would  withstand  a  demurrer  it  may  be  first  assailed  by  an 
assignment  of  errors  in  this  court.  Elliott's  App.  Proc., 
§475,  and  cases  there  cited ;  Cleveland,  etc.,  R.  Co.  v.  Tyler, 
9  Ind.  App.  689.  In  such  a  case  the  defects  in  the  com- 
plaint can  not  be  said  to  be  cured  by  the  verdict  or  finding 
for  the  ample  reason  that  no  trial  has  been  had." 

To  the  foregoing  expression  upon  the  question  we  deem 
it  unnecessary  to  add  anything.  Appellees  have  filed  and 
argued  a  motion  to  dismiss  this  appeal,  and  insist  that  the 
complaint  in  the  original  cause  is  defective  upon  other 
grounds  than  the  one  considered.  The  conclusion  reached 
renders  it  unnecessary  to  consider  the  other  questions  thus 
raised.    The  judgment  is  affirmed. 

Henley,  J.,  absent. 
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BUSCHER  ET  AL.    V.  VOLZ  ET  AL. 
[No.  8.189.    Filed  October  26.  1900.] 

Pleading. — Parties. —  CrosB-Complaint* — A  cross-complaint  by  part 
of  defendants,  in  an  action  on  a  promissory  note,  against  the  other 
defendants  to  recover  from  cross-def^idants  certain  attorney's  fees 
for  which  cross-plaintiffs  were  liable,  and  which  cross-defendants  by 
way  of  compromise  and  settlement  of  the  original  action  had  ag^reed 
to  pay,  is  bad  on  demurrer,  since  the  matters  alleged  therein  are 
not  germane  to  the  complaint,  and  do  not  in  any  way  affect  the 
subject-matter  of  the  original  action. 

From  the  Tipton  Circuit  Court    Reversed. 

J.  R.  Coleman,  0.  H.  Oifford  and  M.  T.  SheU,  for  appel- 
lants. 

/.  M.  Fippen  and  J.  M.  Purvis,  for  appellees. 

Wiley,  J. — Appellants  and  appellees  were  partners, 
doing  business  in  the  name  of  The  Citizen?  Gas  and  Oil 
Company  of  Atlanta,  Indiana.  Said  company,  or  firm,  as 
it  is  designated  in  the  record,  became  indebted  to  one  Martz 
on  a  promissory  note  executed  by  appellant  Buscher  as  presi- 
dent, and  when  said  note  became  due  the  payee  brought  an 
action  thereon  against  all  the  members  of  said  firm.  Five 
of  the  defendants  to  that  action  appeared,  employed  coun- 
sel, and  made  defense.  The  cause. was  put  at  issue  and  set 
for  trial  December  3,  1898.  Prior  to  that  date,  by  an  ar- 
rangement between  the  members  of  the  partnership  and  the 
plaintiff,  the  case  was  compromised.  The  day  before  the 
case  was  set  for  trial,  to  wit,  December  2,  1898,  the  five 
members  of  the  firm  who  made  a  defense  to  the  original 
action  filed  a  cross-complaint  against  their  codefendants, 
appellants  here,  numbering  sixty-one  in  all,  to  recover  from 
them  $15  for  attorneys'  fees  for  which  they  were  liable  to 
the  attorneys  whom  they  had  employed,  and  which  the  cross- 
complaint  avers  appellants  agreed  to  pay.  These  facts  all 
appear  in  the  cross-complaint.     The  cross-complaint  avers 
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that  appellees  paid  to  the  appellants  certain  sums  of  money, 
being  in  the  aggregate  $69.50,  and  then  follow  these  aver- 
ments :  "And  by  way  of  compromise  and  in  consideration 
of  the  said  amount  by  cross-plaintiffs,  cross-defendants  then 
and  there  agreed,  promised,  and  contracted  to  pay  to  Fippin 
and  Purvis  an  attorney  fee  of  $15,  contracted  by  cross-plain- 
tiffs in  their  said  defense  as  against  William  Martz'  cause 
of  action,  said  payment  to  be  made  before  the  day  this  cause 
was  set  for  trial,  and  cross-complainants  agreed  as  a  part 
of  said  consideration  that  Gifford  and  Coleman,  attorneys 
for  cross-defendants,  should  be  paid  by  said  firm  also."  The 
cross-complaint  avers  a  refusal  and  failure  to  pay,  and  de- 
mands judgment. 

Appellants  demurred  to  the  cross-complaint  for  want  of 
facts ;  the  demurrer  was  overruled  and  exceptions  reserved. 
The  cause  was  put  at  issue  by  answer  and  reply,  and  tried 
by  jury,  resulting  in  a  verdict  and  judgment  for  appellees. 
Appellants'  motion  for  a  new  trial  was  overruled. 

By  the  assignment  of  errors,  the  overruling  of  the  demur- 
rer to  the  cross-complaint  and  the  motion  for  a  new  trial  are 
before  us  for  review. 

The  original  complaint  under  which  the  cross-complaint 
was  filed  is  not  in  the  record,  and  all  we  know  about  it  is 
what  is  stated  in  the  cross-complaint.  From  this,  we  are 
advised  that  the  original  complaint  declared  upon  a  prom- 
issory note  executed  by  the  president  of  *^The  Citizens  Gas 
and  Oil  Company  of  Atlanta,*'  to  one  William  Martz,  for 
borrowed  money  for  the  use  and  benefit  of  the  company. 
Martz  sued  all  the  members  of  the  company,  or  firm,  upon 
this  note,  and  the  firm  was  composed  of  cross-plaintiffs  and 
cross-defendants.  The  cross-complaint  avers  that,  pending 
that  action,  the  cross-plaintiffs  appeared,  employed  counsel, 
and  prepared  to  defend;  that  a  compromise  was  made  be- 
tween cross-plaintiffs  and  cross-defendants,  by  which  the 
Martz  note  was  to  be  paid,  and  that  cross-defendants  agreed 
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to  pay  Fippin  and  Purvis  the  attomeya'  fee  contracted  by 
cross-plaintifFs. 

Our  first  inquiry  will  be  directed  to  the  suflSciency  of  the 
cross-complaint,  and  this  suggests  an  investigation  as  to  the 
nature  and  object  of  such  a  pleading.  Our  code  does  not 
provide  for  a  cross-complaint,  but  the  chancery  practice  of 
determining  the  rights  of  the  parties  on  each  side  of  a  case 
is  recognized  by  our  decisions,  and  in  such  cases  the  rules  of 
pleading  and  practice  of  chancery  courts,  as  modified  by  the 
spirit  of  the  code,  govern.  Heaton  v.  Lynch,  11  Ind.  App. 
408.  A  cross-<3omplaint,  under  the  code  system  of  practice, 
is  in  its' nature  and  object  substantially  equivalent  to  the 
cross-bill  in  equity,  so  far  as  that  pleading  is  used  to  obtain 
afiirmative  relief.  5  Encv.  PL  &  Pr.,  674.  It  is  a  rule  of 
chancery  practice  followed  in  the  federal  courts  and  most 
of  the  state  courts  that  matters  set  up  in  a  cross-bill  must  be 
germane  to  the  matters  involved  in  the  original  bill  of  com- 
plaint. 5  Ency.  PL  &  Pr.,  640,  and  cases  there  cited.  Of 
the  many  states  where  this  rule  is  followed,  we  cite  the  fol- 
lowing: Alabama,  Arkansas,  Connecticut,  Florida,  Georgia, 
Idaho,  Illinois,  Indiana,  Kentucky,  Massachusetts,  Michi- 
gan, etc. 

It  is  also  the  rule  well  grounded  by  the  authorities,  that 
the  new  facts  which  it  is  proper  for  a  defendant  to  intro- 
duce into  a  pending  litigation  by  means  of  a  cross-bill  are 
such  and  such  only  as  are  necessary  for  the  court  to  have 
before  it  in  deciding  the  questions  raised  in  the  original 
suit,  to  enable  it  to  do  full  and  complete  justice  to  all  the 
parties  before  it,  in  respect  to  the  cause  of  action  upon 
which  the  complainant  rests  his  right  to  aid  or  relief.  If  a 
defendant,  in  filing  a  cross-bill,  attempts  to  go  beyond  this 
and  to  introduce  new  and  distinct  matter  not  essential  to  the 
proper  determination  of  the  matter  put  in  litigation  by  the 
original  bill,  although  he  may  show  a  perfect  case  against 
the  complainant  or  one  or  more  of  his  codefendants,  his 
pleading  will  not  be  a  cross-bill  but  an  original  matter. 
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Krueger  v.  Ferry,  41  N.  J.  Eq.  432,  5  Atl.  452 ;  Galatin 
V.  Erwin,  Hopk.  Ch.  (N.  Y.)  48;  Carpenter  v.  Crray,  37 
N.  J.  Eq.  389;  Andrews  v.  Kibhee,  12  Mich.  94;  Farmers, 
etc..  Bank  v.  Bronson,  14  Mich.  360.  And  in  such  case  no 
decree  can  be  rendered  on  such  new  matter.  See  5  Ency. 
PI.  &  Pr.,  641,  and  note  2.  And,  as  under  the  code  practice, 
so  in  jurisdictions  where  cross-complaints  are  authorized  by 
statute,  or  recognized  by  the  practice,  the  relief  sought  by 
the  cross-complaint  must  affect,  or  be  affecte<f  by,  the  sub- 
ject-matter of  the  action,  or  relate  to  or  depend  upon  the 
contract  or  transaction  upon  which  the  action  was  instituted 
affecting  the  property  to  which  the  action  relates.  5  Ency. 
PI.  &  Pr.,  674.  See,  also,  5  Ency.  Pr.  &  PL,  678,  and 
authorities  there  cited. 

In  Williams  v.  Boyd,  75  Ind.  286,  it  was  held  that  the 
cause  of  action  set  forth  in  a  cross-complaint  must  arise  upon 
or  grow  out  of  the  cause  of  action  stated  in  the  original  com- 
plaint, and  not  be  independent  thereof.  See,  also,  Wash- 
bum  V.  Roberts,  72  Ind.  213;  Heaton  v.  Lynch,  11  Ind. 
App.  408;  Sterne  v.  Bank,  79  Ind.  560;  Hunter  v.  Mc- 
Laughlin, 43  Ind.  38 ;  Pool  v.  Davis,  135  Ind.  323 ;  Eve 
V.  Louis,  91  Ind.  457,  469;  Maning  v.  Gasharie,  27  Ind. 
399. 

It  is  a  plain  proposition  from  the  allegations  of  the  cross- 
complaint  that  the  matter  therein  sought  to  be  determined 
between  cross-plaintiffs  and  cross-defendants  (they  all  be- 
ing defendants  in  the  original  action)  are  not  germane  to 
the  complaint,  nor  do  such  matters  in  any  way  affect  the 
subject-matter  of  the  original  action. 

Another  objection  to  the  cross-complaint  is  that  it  declares 
upon  a  promise  of  the  cross-defendants  to  pay  to  Pippin 
and  Purvis  an  obligation  of  the  cross-plaintiffs  incurred  by 
them  in  the  employment  of  Pippin  and  Purvis  as  their 
attorneys  in  the  original  action.  It  is  not  alleged  that  the 
cross-plaintiffs  had  discharged  their  obligation  to  their  at- 
torneys by  payment  of  the  fee  agreed  upon,  and  it  neces- 
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sarily  follows  that  they  have  not  been  damaged  by  the  fail- 
ure of  the  cross-defendants  (appellants)  to  pay.  A  judg- 
ment of  recovery  by  appellees  against  appellants  would  not 
bar  an  action  by  Fippin  and  Purvis  against  appellants  on 
their  promise,  for  two  reasons:  (1)  They  were  not  made 
parties  to  the  cross-complaint,  and  hence  their  rights  could 
not  be  adjudicated  in  such  proceeding;  (2)  because  the  rule 
is  firmly  settled  in  most  of  the  states  that  a  third  party  for 
whose  benefit  a  contract  is  made  may  sue  upon  it  in  his  own 
name.  This  rule  has  found  favor  in  this  State  in  many 
cases. 

In  Clodfelter  v.  Huletty  72  Ind.  137,  on  p.  141,  it  was 
said :  ''It  has  been  many  times  decided  that  a  promise  made 
by  one  to  another,  from  whom  the  consideration  moves,  for 
the  benefit  of  a  third,  may  be  sued  on  by  the  party  for  whose 
benefit  the  promise  was  made."  See,  also,  Raymond  v. 
Prichardy  24  Ind.  318;  Davis  v.  Calloway,  30  Ind.  112; 
Josselyn  v.  Edwards,  57  Ind.  212;  Campbell  v.  Patterson, 
68  Ind.  66 ;  Carter  v.  Zemblin,  68  Ind.  436 ;  Fisher  v. 
Wilmoth,  68  Ind.  449;  Stevens  v.  Flannagan,  131  Ind. 
122;  Leake  v.  Ball,  116  Ind.  214;  Camahan  v.  Tousey,  93 
Ind.  561. 

By  this  cross-complaint  appellees  seek  a  recovery  against 
appellants  on  their  ovm  promise  to  pay  Fippin  and  Purvis. 
Suppose  they  succeed,  collect  the  judgment,  and  then  fail 
to  pay  the  money  over  to  the  beneficiaries.  True  this  would 
not  cancel  their  primary  liability  to  Fippin  and  Purvis,  nor 
would  it  relieve  appellants  from  liability  under  their  prom- 
ise.   An  elaboration  of  this  proposition  would  be  useless. 

The  court  erred  in  overruling  the  demurrer  to  the  cross- 
complaint.  This  conclusion  makes  it  useless  to  review  the 
ruling  on  the  motion  for  a  new  trial.  Judgment  reversed, 
and  the  court  below  is  directed  to  sustain  appellants'  de- 
murrer to  the  cross-complaint. 

Henley,  J.,  not  present. 
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Ward  v.  The  Pittsburgh,  Cincinnati,  CmcAoo  and 

St.  Loins  Railway  Company. 

[No.  8,221.     FUed  October  26,  1900.] 

PLEADlNa. — Landlord  and  Tenant.-^  Action  for  Possession, — Defense. 
— Answer.— In  an  action  by  a  landlord  to  recover  possession  of  real 
estate  and  damages  for  its  unlawful  detention,  all  matters  of  de- 
fense, except  such  as  maj  not  be  given  in  evidence  without  plea 
in  civil  oases  before  justices  of  the  peace,  may  be  made  available 
without  being  pleaded,  and  available  error  cannot  be  predicated  uP'^n 
the  action  of  the  court  in  sustaining  a  demurrer  to  an  answer  in 
such  case  asserting  ownership  of  the  leased  premises  and  that  the 
lease  was  procured  through  coercion. 

From  the  Porter  Circuit  Court.     Affirmed. 

0.  J,  Bruce  and  M.  M.  Bruce,  for  appellant. 
N.  0.  Ross  and  G,  E.  Boss,  for  appellee. 

Black,  J. — The  appellee  brought,  in  the  court  below, 
the  landlord's  statutory  action  for  the  recovery  of  the  pos- 
session of  certain  real  estate,  and  damages  for  detention, 
against  the  appellant  alleged  to  be  unlawfully  holding  over 
after  notice  to  quit  for  non-payment  of  rent. 

There  was  an  answer  in  a  single  paragraph  denying  the 
landlord's  title  and  asserting  the  appellant's  ownership  in 
fee  simple  at  the  time  of  the  execution  of  the  lease  and  there- 
after, and  also  containing  allegations  which  in  argument 
here  the  appellant  contends  should  be  regarded  as  showing 
that  the  execution  of  the  lease  was  procured  through  coer- 
cion. 

The  court  sustained  a  demurrer  to  this  answer,  and 
without  further  answer  the  cause  was  tried  by  the  court,  the 
finding  upon  the  evidence  being  in  favor  of  the  appellee. 

The  action  of  the  court  in  sustaining  the  demurrer  to  the 
answer  is  assigned  as  error. 

In  such  an  action,  whether  commenced  before  a  justice  of 
the  peace  or  in  the  circuit  court,  all  matters  of  defense,  ex- 
cept such  as  may  not  be  given  in  evidence  without  plea  in 
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civil  cases  before  justices  of  the  peace,  may  be  made  avail- 
able without  being  pleaded.  §§7107,  7110  Burns  1894, 
§§5226,  5229  Horner  1897;  Poffenberger  v.  Black- 
stone,  57  Ind.  288 ;  Epstein  v.  Greer,  78  Ind.  348 ;  Smith 
V.  Pinnell,  143  Ind.  485;  Elliott  v.  Stone  City  Bank,  4 
Ind.  App.  155 ;  Hamline  v.  Engle,  14  Ind.  App.  685. 

In  civil  actions  before  justices  of  the  peace,  all  matters 
of  defense  except  the  statute  of  limitations,  set-off,  and 
matter  in  abatement  may  be  given  in  evidence  without  plea ; 
matter  in  abatement  must  be  pleaded  under  oath,  and  the 
execution  or  the  assignment  of  a  written  instrument  sued 
on  may  not  be  denied  except  by  special  plea  verified  by  affi- 
davit.   §1528  Burns  1894,  §1460  Horner  1897. 

Whether  or  not  the  appellant's  answer  contained  a  suffi- 
cient defense,  there  could  be  no  available  error  in  sustain- 
ing the  demurrer.  If,  as  contended  in  argument,  the  facts 
pleaded  constituted  coercion,  they  could  have  been  made  as 
available  on  the  trial  without  any  pleading  on  behalf  of  the 
appellant  as  they  could  have  been  if  the  demurrer  had  been 
overruled. 

If  any  of  the  appellant's  rights  in  the  premises  were 
abridged  on  the  trial,  the  matter  has  not  been  brought  to 
our  attention.     Judgment  affirmed.    Henley,  J.,  absent. 


BLA.BTFORD  LjFE  INSURANCE  COMPANY  V.  BBTAK. 

[No.  8,280.    Filed  October  36,  MOO.] 

AonoN. — Demand,Suit  on  Contract  for  Wages. — In  an  action  for 
wages  due  under  a  contract  it  is  not  necessary  that  the  complaiat 
allege  a  previous  demand,  since  the  suit  constitutes  a  sufiScient 
demand,    p.  408, 

Attachment. — Quashing  Writ.— Complaint,  —  Attachment  proceed- 
ings are  merely  ancillary  to  the  main  action,  and  the  quashing  of 
the  writ  of  attachment  does  not  carry  with  it  the  complaint,  jp.  408\ 

Appearance. — Judgment.— Where  in  an  action  against  a  foreign  cor- 
poration on  account  and  in  attachment  defendant  appeared  to  the 
main  action  and  filed  answer,  such  appearance  gave  the  court  power 
to  render  a  personal  judgment,    p.  40S, 
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Trial.— Jiirj^. — An  aotion  on  account  and  in  attachment  is  properly 
submitted  to  a  jury  for  trial,  since  the  attachment  is  not  the  foun- 
dation of  the  action,    p.  409. 

Verdict. — Uncertainty. — Description  of  Property. — In  an  action  on 
account  and  in  attachment  a  verdict  for  plaintiff  in  a  named  sum, 
and  that  he  was  entitled  to  have  the  property  attached  sold,  with- 
out specifically  describing  the  property,  is  not  so  uncertain  that  a 
judgment  cannot  be  pronounced  upon  it.    p,  409. 

From  the  Marion  Superior  Court.     Affirmed. 

E.  A,  Brown,  0.  H.  Carson  and  J.  0.  Moore,  for  appel- 
lant. 

H.  J.  Milligan,  for  appellee. 

KoBiNSON,  C.  J. — ^Appellee  sued  for  wages  alleged  to  be 
due  under  a  contract. 

The  verified  complaint  and  an  affidavit  that  appellant  is 
a  foreign  corporation  were  filed  April  22nd.  On  April 
27th,  appellant  appeared  specially  and  moved  to  quash  the 
writ  of  attachment  because  of  insufficient  bond.  April  28th 
the  court  approved  an  additional  undertaking,  and  over- 
ruled the  motion  to  quash.  On  April  30th  appellant  moved 
to  strike  out  the  complaint  and  affidavit  and  quash  the  writ. 
May  25th,  the  court  overruled  the  motion  to  strike  out  the 
complaint,  and  sustained  the  motion  to  quash  the  writ.  May 
28th  appellee  filed  an  affidavit  for  attachment  and  an  affi- 
davit of  non-residence  of  appellant,  and  the  court  ordered 
publication  for  September  5th.  June  Ist  appellant  moved 
to  strike  out  the  affidavit  and  dissolve  the  attachment  issued 
as  of  date  May  28th.  June  4th  appellee  filed  an  additional 
bond  and  the  court  overruled  the  motion  to  strike  out  the 
affidavit  and  dissolve  the  attachment  issued  May  28th.  On 
September  28th  appellant  entered  a  general  appearance  and 
answered  by  general  denial.  Cause  submitted  to  a  jury  over 
appellant's  objection  and  verdict  for  appellee.  Motions  for 
a  new  trial  and  in  arrest  overruled,  and  judgment  on  the 
verdict. 

The  errors  assigned  question  the  sufficiency  of  the  com- 
plaint^ overruling  appellant's  motion  to  strike  out  the  com- 
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plaint,  the  motion  to  strike  out  the  affidavit  in  attachment 
and  dissolve  the  attachment,  in  submitting  the  cause  to  a 
jury  for  trial,  overruling  the  motions  for  a  new  trial,  and  in 
arrest. 

It  is  argued  that  the  complaint  is  bad  for  failing  to  aver 
a  demand.  It  is  well  settled  that  when  money  is  due  on  a 
contract  the  suit  constitutes  a  sufficient  demand.  Olvey 
V.  Jackson,  106  Ind.  286,  and  cases  cited ;  Bertha  v.  Sparks, 
19  Ind.  App.  431.    See,  also,  Ferguson  v.  State,  90  Ind.  38. 

No  reason  has  been  pointed  out  why  the  complaint  should 
have  been  stricken  out  when  the  writ  of  attachment  was 
quashed.  The  quashing  of  the  writ  did  not  carry  with  it  the 
complaint.  After  the  writ  is  quashed  any  further  proceed- 
ings under  it  are  void ;  but  the  attachment  proceedings  are 
merely  ancillary  to  the  main  action.  The  court  might  lose 
jurisdiction  of  the  person  when  the  writ  is  quashed,  but  that 
would  not  prevent  further  proceedings  under  the  complaint. 
The  statute  permits  a  plaintiff,  at  the  time  of  filing  his  com- 
plaint, or  at  any  time  afterward,  to  have  an  attachment  in 
certain  specified  cases.  When  he  does  ask  for  attachment 
he  must  file  an  affidavit  and  bond,  and  upon  these  the  writ 
issues.    §§925,  928,  929,  930  Bums  1894. 

A  bond  in  attachment  was  approved  April  28th.  It  is 
not  claimed  this  bond  was  insufficient.  When  the  writ  was 
quashed  the  bond  still  remained  on  file.  With  a  sufficient 
affidavit  and  this  bond  another  writ  might  be  issued.  The 
record  recites  that  an  additional  bond  was  filed,  although 
it  is  not  set  out  in  the  record,  but  whether  it  was  a  sufficient 
bond  is  immaterial  as  the  first  bond  was  still  on  file.  The 
writ  follows  the  filing  of  the  affidavit  and  bond.  *  The  affi- 
davit for  attachment  showed  the  nature  of  the  claim,  that 
it  is  just,  the  amount  appellee  ought  to  recover,  and  that 
appellant  is  a  foreign  corporation.  An  affidavit  of  non- 
residence  was  also  filed,  and  publication  had.  But  to  the 
main  action  appellant  appeared  and  answered,  and  this 
gave  tlie  court  power  to  render  a  personal  judgment.  §393 
Bums  1894. 


I 
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There  was  no  error  in  submitting  the  cause  to  a  jury. 
The  attachment  was  not  the  foundation  of  the  action.  The 
suit  was  on  an  account. 

■ 

It  is  argued  also  that  the  verdict  is  not  sufficient  to  sup- 
port a  judgment  in  that  it  does  not  describe  the  property 
attached.  When  appellant  entered  a  general  appearance 
the  suit  was  mainly  an  action  in  personam  with  the  added 
incident  that  the  property  attached,  which  was  then  under 
the  control  of  the  court,  should  be  liable  for  the 'final  judg- 
ment rendered  by  the  court.  The  jury  found  for  appellee 
in  a  named  sum,  and  that  he  was  entitled  to  have  the  prop- 
erty attached  sold,  but  did  not  specifically  describe  it.  The 
judgment  particularly  describes  the  property,  and  orders  it 
sold,  or  so  much  as  may  be  necessary  to  pay  the  debtw  A 
verdict,  however  informal  it  may  be,  is  good  if  the  court 
can  understand  it.  The  jury  found  that  appellee  was  en- 
titled to  have  the  attached  property  sold.  The  court,  in  its 
judgment,  directs  this  attached  property,  particularly 
described,  to  be  sold.  The  verdict  is  not  so  uncertain  that 
a  judgment  can  not  be  pronounced  upon  it.  See  8  Work's 
Prac.  448 ;  Garrett  v.  State,  149  Ind.  264. 

Judgment  affirmed.    Henley,  J.,  absent. 


The  City  of  Indianapolis  v,  Morris. 

[No.  8,097.    Filed  October  80, 1900.] 

Taxation.— Itefundtng  Taxes  Erroneously  Assessed.^Statutes. — Re- 
peal by  Implication,  — The  provision  of  §29  of  the  act  of  1 89 1  (Acts  1891 
p.  158)  that  the  assessment  of  property  and  the  collection  of  taxes 
shall  be  made  as  now  provided  by  law,  and  that  all  real  estate  not 
exempt  from  taxation,  shall  be  assessed  at  its  fair  cash  value,  with- 
out discrimination  in  the  valuation  of  lands  used  for  agricultural 
purposes,  does  not  repeal  by  iihplication  §8157  R.  8.  1881  giving 
the  common  council  power  to  refund  taxes  erroneously  assessed. 
pp,  411,  41£. 

Same. — Refunding  Taxes  Erroneously  Assessed. — Statutes. — Repeal.^ 
The  act  of  1891  (Acts  1891,  p.  898)  repealing  §8261  R.  S.  1881,  exempt- 
ing farm  lands  from  municipal  taxation  for  certain  purposes,  provid- 
ing that  such  repeal  shall  not  affect  pending  litigation,  does  not 
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exclude  others  from  instituting  suits  after  such  repeal  for  the  recov- 
ery of  taxes  erroneously  collected  on  such  farm  lands  before  the 
repeal  of  the  statute,    pp.  4IS,  413. 

Taxation.— raa?c«  Erroneously  Assessed, — In  an  action  to  recover 
tckzes  paid  upon  property  which  was  exempt  from  taxation  for 
certain  purposes,  under  §8261  R.  S.  1881»  it  is  immaterial  whether 
the  payment  was  made  volimtarily  or  involuntarily,    p.  4IS. 

Same. — Farm  Lands  in  City. — Recovery  of  Taxes  Erroneously  Col- 
lected.—  Plaintiff  was  the  owner  of  a  fourteen  acre  tract  of  land 
lying  within  the  corporate  limits  of  a  city,  and  sought  to  recover 
taxes  erroneously  assessed  and  collected  thereon.  It  appeared  that 
the  owner  conveyed  two  lots  of  the  land  to  his  sons  who  built 
houses  thereon,  and  two  houses  in  addition  were  built  on  another 
portion  thereof.  The  remainder  of  the  tract,  consisting  of  about 
thirteen  acres,  was  separately  inclosed,  near  the  center  of  which 
was  situated  the  dwelling-house  of  plaintiff,  a  stable,  and  a  lawn 
200  feet  wide  extending  to  the  street.  The  remainder  of  the  land 
was  used  for  meadow  and  pasture.  Held,  that  the  property  was  farm 
land  within  the  meaning  of  §8261  R.  S.  1881,  and  should  not  be 
taxed  at  a  higher  rate  than  other  farm  land  in  the  civil  township. 
pp.  413,  414. 

Same.— Farm  Lands  in  City.— Repealed  Statute.Section  8261  R  S. 
1881  (Repealed  in  1891 )  relative  to  taxation  of  farm  lands  lying  with- 
in the  corporate  limits  of  a  city  means  that  such  lands  shall  not  be 
taxed  by  the  city  for  general  city  purposes  at  a  higher  aggregate 
percentage  than  the  aggregate  percentage  of  the  tax  levied  in  the 
civil  township  for  general  township  purposes,    pp.  4^^^^^^' 

From  the  Marion  Superior  Court.    Affirmed. 

J.  W.  Kern  and  /.  E.  Bell,  for  appellant. 
F.  H.  Blackledge,  for  appellee. 

CoMSTocK,  J. — Appellee  sought  to  recover  in  the  court 
below  certain  taxes  which  he  claimed  were  erroneously  as- 
sessed and  collected  by  appellant  for  the  years  1888  and 
1890  on  a  tract  of  land  situate  within  the  corporate  limits 
of  the  city  of  Indianapolis,  containing  more  than  five  acres, 
and  not  used  for  other  than  agricultural  purposes.  He 
sought  to  recover  the  difference  between  the  rate  levied  upon 
said  lands  within  the  corporate  limits  and  the  rate  upon 
farm  lands  lying  in  Center  township  but  outside  of  the  cor- 
porate limits  of  said  city.    He  bases  his  right  to  recover  on 
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§3261  B.  S.  1881.  The  method  of  recovery  is  provided  in 
§3157  K.  S.  1881. 

The  trial  court  rendered  judgment  for  appellee  for  the 
taxes  for  the  year  1888  and  in  favor  of  appellant  for  the 
year  1890.  Appellant  assigns  as  error  (1)  the  action  of  the 
court  in  overruling  its  demurrer  to  appellee's  complaint; 
(2)  in  overruling  its  motion  for  a  new  trial.  For  cross- 
error  appellee  says  that  the  court  erred  in  overruling  his 
motion  for  a  new  trial.  Counsel  for  appellant  insist  that 
the  judgment  of  the  trial  court  should  be  reversed  because 
(1)  the  statute  exempting  farm  lands,  as  well  as  the  statute 
giving  a  remedy  for  taxes  erroneously  assessed  and  volun- 
tarily paid,  were  both  repealed  prior  to  the  commencement 
of  this  action;  (2)  the  taxes  appellee  seeks  to  recover  were 
voluntarily  paid;  (3)  the  land  was  used  for  other  than 
agricultural  purposes  and  was  improved  with  valuable  im- 
provements; (4)  the  evidence  furnishes  no  basis  upon  which 
to  estimate  the  amoimt  of  recovery;  (5)  if  under  any  cir- 
cumstances appellee  could  recover,  it  could  only  be  for  the 
actual  difference  between  the  general  city  rate  and  the  town- 
ship rate ;  (6)  of  the  taxes  paid  by  the  appellee  for  the  year 
1888,  $171.60,  had  been  refunded  to  him  by  the  city  prior. 
to  the  commencement  o/-4his  action. 

Upon  the  first  proposition  counsel  assert  (1)  that  section 
3157,  supra,  being  a  part  of  the  general  statute  for  the  incor- 
poration and  government  of  cities  of  the  largest  class  prior 
to  the  passage  of  the  charter  act  approved  March  6,  1891 
(Acts  1891,  p.  137),  for  the  government  of  cities  contain- 
ing more  than  100,000  people,  was  by  the  last  named  act 
repealed  so  far  as  the  city  of  Indianapolis  is  concerned ;  (2) 
that  section  3261,  supra,  was  expressly  repealed  by  the  act 
approved  March  9,  1891  (Acts  1891,  p.  398). 

The  present  action  was  begun  August  21,  1894.  The 
repealing  clause  of  the  act  of  March  6,  1891,  §134,  is  as 
follows :  "All  laws  within  the  purview  of  this  act,  and  in- 
Gonaiatent  herewith,  are  hereby  repealed.''    Bepeals  by  im- 
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plication  are  not  favored.  It  is  only  where  the  provisions 
of  different  acts  are  so  clearly  inconsistent  that  they  can  not 
stand  together  that  a  repeal  will  be  adjudged.  We  find  no 
inconsistencies  between  the  charter  act  referred  to  and 
section  3157,  supra,  giving  the  common  council  power  to  re- 
fund taxes  erroneously  collected. 

In  the  case  of  Leonard  v.  City  of  Indianapolis,  9  Ind. 
App.  262,  the  appellant  sought  to  recover  taxes  alleged  to 
have  been  erroneously  assessed  against  certain  agricultural 
lands  within  the  corporate  limits  of  the  city  of  Indianapolis. 
The  court  l^ld  that  section  3157,  supra,  was  not  repealed 
by  the  act  of  February  21,  1885,  §3747  Bums  1894,  so  as 
to  affect  the  remedy  given  by  the  former  section.  The  court 
say,  at  p.  269 :  "Xor  can  it  be  true  that  either  the  act  known 
as  the  City  Charter  of  Indianapolis  (Acts  1891,  p.  137),  or 
the  general  law  of  taxation  passed  in  the  same  year  (Acts 
1891,  p.  199),  can  in  any  manner  impair  the  appellant's 
right  or  her  remedy. 

"Conceding,  without  deciding,  that  by  the  legislation  of 
1891  both  the  right  and  the  remedy  provided  for  in  such 
cases  as  the  present  one  have  been  abrogated,  it  still  remains 
true  that  both  the  right  and  the  remedy  of  the  appellant  had 
then  accrued,  and  could  not  be  affected  by  such  legislation 
without  an  express  provision  to  that  effect  in  the  repealing 
act. 

^'Section  243  R.  S.  1881,  provides  that  'No  rights  vested, 
or  suits  instituted,  under  existing  laws  shall  be  affected  by 
the  repeal  thereof,  but  all  such  rights  may  be  asserted,  and 
such  suits  prosecuted,  as  if  such  laws  had  not  been  repealed.' 

"And,  in  §248,  R.  S.  1881,  it  is  declared  that  the  repeal 
of  a  statute  shall  not  work  a  release  or  extinguishment  of 
any  liability  incurred  under  the  same,  unless  it  be  so  de- 
clared in  the  repealing  act."  See,  also,  the  recent  case  of 
City  of  Indianapolis  v.  Ritzinger,  24  Ind.  App.  65,  which 
expressly  holds  the  said  section  not  in  force  as  to  any  right 
or  remedy  which  had  accrued  to  the  appellee  before  the  pas- 


MAY  TERM,  1900— Vol.  25.  413 

City  of  Indianapolis  v.  Morris. 

sage  of  the  act,  notwithstanding  its  repeal  as  claimed.  The 
act  of  1891,  repealing  section  3261,  supra,  contains  the 
following  proviso:  "Provided  that  nothing  contained  in 
this  act  shall  affect  pending  litigation,  and  the  rights  of 
such  litigants  shall  remain  the  same  as  if  this  act  had  not 
been  passed" ;  and  counsel  for  appellant  ably  argue  that  the 
statute  thus  saving  only  the  rights  of  those  whose  suits  were 
pending  excludes  all  others,  and  that  a  general  saving  stat- 
ute, like  §248  R.  S.  1881,  supra,  does  not  apply  where  there 
is  a  special  saving  clause  in  the  repealing  act ;  citing  State 
V.  Showers,  34  Kan.  269,  8  Pac.  474.  But  in  view  of  the 
expressions  of  this  court  cited,  we  do  not  deem  it  profitable 
to  discuss  the  case  named. 

As  to  the  second  proposition,  it  is  sufficient  to  say  that  the 
section  of  the  statute  being  in  force  as  to  the  right  of  appel- 
lee at  the  time  of  the  payments  in  question,  whether  the 
payments  were  voluntary  or  involuntary  is  not  material. 

In  considering  the  third  proposition,  to  wit,  that  the  land 
was  not  exempt  because  it  was  used  for  other  than  agricul- 
tural purposes  and  was  improved  with  valuable  improve- 
ments, we  deem  it  proper  to  set  out  the  following  facts,  as 
disclosed  by  the  record:  The  tract  of  land  in  question 
originally  consisted  of  fourteen  acres,  lying  between  Home 
avenue,  Central  avenue,  Alabama  street,  and  Morris  street. 
Out  of  this  tract  of  land  two  lots  on  Central  avenue,  on 
each  of  which  a  house  was  erected,  were  conveyed  to  sons 
of  appellee.  Two  small  houses  in  addition  were  built  on 
the  fourteen  acre  tract,  one  on  Alabama  street  and  the  other 
on  Central  avenue.  There  remain  of  the  tract  practically 
thirteen  acres  of  ground  separately  inclosed,  near  the  center 
of  which  was  situate  the  dwelling-house  of  appellee  and  a 
stable.  Two  driveways  ten  or  twelve  feet  wide,  one  from  the 
house  directly  to  Central  avenue,  the  other  from  the  house 
to  Alabama  street,  and  a  lawn  200  feet  wide,  extended  from 
the  house  east  to  Central  avenue,  through  which  one  drive- 
way passed.    The  thirteen  acre  tract  was  in  one  body.    The 
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only  houses  upon  it  were  the  dwelling-house  of  the  appellee 
and  the  stable.  The  land  not  occupied  by  the  dwelling- 
house,  'stable  and  driveways  was  used  for  meadow  and  pas- 
ture, and  the  hay  was  harvested  for  appellee's  stock,  and 
part  was  occupied  by  grape  vines  and  an  orchard. 

Section  3261  R.  S.  1881,  is  as  follows:  "Lands  lying 
within  the  limits  of  any  city  or  incorporated  town  in  this 
State,  *  *  *  and  are  not  used  for  other  than  agricul- 
tural purposes  or  are  wholly  unimproved,  *  *  *  shall 
not  be  taxed  in  such  city  or  town,  for  all  purposes,  at  a 
higher  aggregate  percentage  upon  the  appraised  value 
thereof  than  the  aggregate  percentage  of  the  tax  levy  in  the 
civil  township  wherein  such  property  is  situated :  Provided, 
however.  That  the  provisions  of  this  act  shall  not  apply  to 
parcels  of  land  containing  less  than  five  acres." 

The  record  thus  clearly  shows  that  more  than  five  acres 
of  the  land  in  question  were  used  for  no  other  than  agricul- 
tural purposes.  It  also  shows  that  it  was,  not  with  mathe- 
matical exactness,  but  practically,  thirteen  acres  in  quantity. 
This  also  disposes  of  the  fourth  proposition. 

As  the  fifth  reason  for  the  reversal  of  the  judgment,  it  is 
claimed  that  appellee  in  any  event  could  recover  only  the 
actual  difference  between  the  general  city  rate  and  the  town- 
ship rate. 

Section  3261,  supra,  fixes  the  rule  for  finding  the  differ- 
ence in  rates.  In  construing  this  section,  the  Supreme 
Court,  in  Leeper  v.  City  of  South  Bend,  106  Ind.  375,  say : 
"Such  lands  are  also  subject  to  all  special  taxes  and  assess- 
ments which  affect  them,  the  same  as  other  property  within 
the  city.  But  they  'shall  not  be  taxed  in  such  city  or 
town,  for  all  purposes,'  that  is,  all  general  city  pur- 
poses, at  a  higher  aggregate  percentage  than  the  aggre- 
gate percentage  in  the  civil  township  in  which  they  are 
situate.  The  evident  meaning  of  this  provision  is,  that  such 
lands  shall  not  be  taxed  by  such  city  for  general  city  pur- 
poses.'^   It  is  also  there  held  that  they  are  also  subject  to 
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taxation  for  school  purposes  within  the  city  the  same  as 
other  property,  citing  City  of  South  Bend  v.  University  of 
Notre  Dame,  69  Ind.  344.  The  court  distinguished  the 
civil  township  rates  from  aU  other  rates  where  it  defines 
civil  township  purposes  "as  purposes  such  as  the  property 
has  not  already  been  subjected  to  taxation  for  *  *  *. 
This  leaves  it  subject  to  the  general  burden  of  State  and 
county  tax,  also  to  the  city  school  tax." 

In  Leeper  v.  City  of  South  Bend,  supra,  the  total  rate  in 
the  city  was  $1.25  on  the  $100;  in  Portage  township,  in 
which  the  city  of  South  Bend  is  situate,  for  State  and 
county  fifty-eight  cents ;  for  schools  fourteen  cents ;  for  gen- 
eral civil  township  purposes  sixty-one  cents.  The  court  held 
that  -sixty-one  cents  was  the  standard,  and  the  difference  be- 
tween sixty-one  cents  and  $1.25,  or  sixty-four  cents,  the 
amount  due  and  recoverable.  In  fixing  the  standard  rate  in 
the  township,  school  rates  were  excluded.  School  rates  in  the 
city  were  authorized  and  levied.  If  excluded  in  one  tax 
district,  they  should  be  excluded  in  making  a  comparison 
of  rates  in  the  other;  otherwise  it  would  in  effect  amount 
.to  the  refunding  of  the  entire  school  tax  levied  in  the  city 
which  »has  been  held  a  proper  tax  on  farm  lands.  The  infer- 
ence, therefore,  is  that  the  $1.25  named  in  the  Leeper  case 
is  the  city  corporation  rate  for  all  purposes,  which  is,  under 
this  construction,  limited  to  general  city  purposes  not  in- 
cluding schools. 

In  DicJcerson  v.  Franklin,  112  Ind.  181,  the  same  section 
is  construed.  In  the  course  of  the  opinion,  the  court  say: 
"This  section  was  construed  by  this  court  in  the  case  of 
Leeper  v.  City  of  South  Bend,  106  Ind.  375.  It  was  then, 
in  legal  effect,  held  that  the  declaration  that  the  class  of 
lands  described  ^shall  not  be  taxed  in  such  city  or  town,  for 
all  purposes,  at  a  higher  aggregate  percentage'  than  in  said 
section  stated,  means  that  such  lands  shall  not  be  taxed  by 
the  city  or  town  for  general  city  or  town  purposes  at  a  higher 
aggregate  percentage  than  the  aggregate  percentage  of  the 
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tax  levied  in  the  civil  township  for  general  township  pur- 
poses ;  but  that  lands  of  that  class  are  subject  to  all  special 
assessments  by  the  city  or  town  which  affect  them  in  common 
with  the  other  property  of  the  city  or  town.  We. adhere  to 
the  construction  then  given,  regarding  it  still  as  more  in 
accordance  with  reason  and  justice,  and  with  the  probable 
intention  of  the  legislature  in  enacting  the  section,  than  a 
more  strictly  liberal  construction  would  be." 

The  record  shows  that  the  standard  laid  down  in  the  case 
of  Leeper  v.  City  of  South  Bend,  106  Ind.  375,  and  followed 
in  later  cases  was  observed  by  the  trial  court  in  the  case  at 
bar. 

The  court  properly  held  that  appellee's  land  was  not 
subject  to  taxation  within  the  city  of  Indianapolis  beyond 
the  sum  of  the  township  fund,  road  fund,  and  bridge  fund 
tax  levies  for  the  year  1888,  which,  in  Center  township,  iu 
which  Indianapolis  is  situate,  amounted  to  thirty-four  cents 
on  each  $100,  and  the  total  rate  in  the  city  of  Indianapolis, 
which  was  ninety  cents  on  each  $100  makes  a  difference  of 
fifty-six  cents  on  each  $100  erroneously  assessed. 

In  support  of  his  assignment  of  cross-errors,  appellee 
urges  that  the  court  erred  in  deciding  that  he  was  not  entitled 
to  recover  the  taxes  claimed  for  1890.  The  right  to  recover 
the  taxes  in  suit  was  purely  statutory.  The  section  of  the 
statute  exempting  appellee's  property,  being  section  3261^ 
supra,  was  expressly  repealed  prior  to  the  payment  by  ap- 
pellee of  the  taxes  for  that  year.  Section  3157,  supra, 
provides  for  the  refunding  of  taxes  "erroneously  assessed 
against  and  collected  from  any  taxpayer."  The  statute  pro- 
vides for  the  refunding  only  of  the  taxes  assessed  and  col- 
lected. 

The  motions  for  a  new  trial  were  properly  overruled. 
We  find  no  error.    Judgment  affirmed. 
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Thb  Lake  Erie  and  Western  Railroad  Company  v. 

EiEISER  £T  AL. 
[No.  8,178.    Filed  Ootober  80, 1900.] 

Railroads. — Fires. — Damages. — Cofitributory  Negligence. — Anawers 
to  interrogatories  in  an  action  against  a  railroad  company  for  dam- 
ages for  property  destroyed  by  fire  escaping  from  defendant's  right 
of  way,  to  the  effect  that  the  fire  was  communicated  to  a  pile  of  saw- 
dust in  the  vicinity  of  plaintiff's  buildings,  and  that  plaintiff 
and  his  employes  attempted  to  extinguish  the  fire,  and,  believing 
that  it  was  extinguished,  left  the  premises,  and  did  not  return  to 
examine  the  same,  but  that  the  fire  was  not  wholly  extinguished, 
and  continued  to  smoulder  in  the  sawdust,  and  began  to  smoke  and 
was  thereafter  seen  by  defendant's  section  men,  who  took  measures 
to  prevent  it  spreading,  and,  in  five  days  thereafter,  under  an  ordi-  <» 
nary  wind,  spread  to  plaintiff's  premises  and  destroyed  his  build* 
ings,  are  not  in  irreconcilable  conflict  with  a  general  verdict  for 
plaintiff,    pp.  W-J^S. 

Instructions. — Refusal  to  Qive. — There  was  no  error  in  refusing  in- 
structions, where  the  court  fully  and  correctly  instructed  the  jury 
upon  the  same  subject-matter,    p.  4S6. 

From  the  Randolph  Circuit  Court.     Affirmed, 

J.  B.  CocJcrum,  W.  E.  HacJcedom,  Oeorge  Shirts  and  W. 
B.  Fertig,  for  appellant. 
James  Bingham  and  Jesse  Long,  for  appellees. 

Wiley,  J. — Appellees  sued  appellant  to  recover  for  prop- 
erty destroyed  by  fire,  which  fire  is  alleged  to  have  been 
ignited  by  one  of  appellant's  passing  locomotives  on  its 
right  of  way,  and  which,  it  is  averred,  appellant  carelessly 
and  negligently  permitted  to  escape  from  its  right  of  way 
Dnto  adjoining  premises  and  thence  to  appellees  property, 
etc. 

The  complaint  is  in  three  paragraphs.  The  first  para- 
^aph  avers  that  appellant's  said  road  runs  near  and  adja- 
2ent  to  appellees'  premises,  upon  which  was  a  "mill  or  fac- 
tory building  containing  certain  machinery,"  etc. ;  that  ap- 
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pellant^  had  permitted  dry  grass  and  other  combustible 
matter  to  accumulate  on  its  right  of  way  adjoining  appel- 
lees' premises;  that  said  combustible  matter  covered  the 
entire  surface  of  said  right  of  way,  and  was  in  that  condi- 
tion on  October  2,  1897,  and  had  been  for  some  time  prior 
thereto ;  that  said  combustible  matter  extended  on  the  right 
of  way  to  and  connected  with  appellees'  premises ;  that  on 
said  day,  in  running  a  locomotive  engine  over  its  tr^sk, 
appellant  carelessly  and  negligently  omitted  to  use' spark- 
arresters  or  proper  appliances  to  prevent  the  emission  of 
sparks ;  that  appellant  in  so  running  said  locomotive,  negli- 
gently and  carelessly  permitted  it  to  emit  sparks  and  fire 
into  said  grass  and  dry  weeds,  etc.,  whereby  the  same  was 
ignited,  and  negligently  permitted  the  fire  so  ignited  to 
escape  from  its  right  of  way  and  spread  to  and  ignite  ap- 
pellees' buildings,  etc.,  and  destroy  the  same,  without  any 
fault,  carelessness,  or  negligence  on  the  part  of  appellees. 

The  second  paragraph  is  substantially  like  the  first,  ex- 
cept it  does  not  charge  that  appellant's  locomotive  was  not 
properly  equipped  with  a  spark-arrester  and  other  appli- 
ances to  prevent  it  from  emitting  sparks  and  coals  of  fire. 
The  third  paragraph  is  so  like  the  first  and  second  that  it  is 
unnecessary  to  mention  it  further. 

Appellant  demurred  to  each  paragraph  of  the  complaint, 
which  demurrer  was  overruled.  The  case  was  put  at  issue 
by  answer  in  denial ;  trial  by  jury,  resulting  in  a  general 
verdict  for  appellees.  With  the  general  verdict  the  jury- 
found  specially  as  to  certain  facts  by  answering  interroga- 
tories propounded  to  them.  Appellant  moved  for  a  ne\iv 
trial  and  for  judgment  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict.  All  these  adverse  rulings 
appellant  has  assigned  as  errors. 

Appellant's  coimsel  have  not  discussed  the  assignment  of 
error  challenging  the  action  of  the  court  in  overruling  the 
demurrer  to  each  paragraph  of  the  complaint,  and  hence  the 
question  is  waived. 
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The  other  two  questions  will  be  considered  in  their  order. 
(1)  Did  the  court  err  in  overruling  the  appellant's  motion 
for  judgment  on  the  answers  to  the  interrogatories  ?  It  was 
not  error  so  to  overrule  the  motion  unless  the  answers  or 
some  of  them  are  in  irreconcilable  conflict  with  the  general 
verdict,  for  by  the  general  verdict  the  jury  determined  every 
material  fact  essential  to  appellees'  recovery  in  their  favor. 
To  determine  this  question,  we  must  look  to  the  facto  estab- 
lished by  the  answers  to  interrogatories. 

The  jury  found  that  the  property  destroyed  was  at  the 
time  of  its  destruction  owned  by  appellees;  that  appellant 
owned  and  operated  the  said  railroad  as  alleged  in  the  com- 
plaint; that  all  the  appellees,  except  Clarence  B.,  Grace,, 
and  Priscilla  D.  Keiser  were  non-residents  at  the  time  of  the 
fire;  that  at  the  time  of  and  prior  to  the  fire,  Clarence  B. 
Keiser  was  part  owner  of  the  property  destroyed,  and  had 
supervision  thereof;  that  the  fire  which  communicated  to 
appellees'  buildings  originated  on  appellant's  right  of  way 
September  26,  1897;  that  said  fire  communicated  with 
weeds  and  grass  on  appellees'  premises  adjoining  said  right 
of  way,  and  from  thence  on  the  same  day  communicated  to 
a  pile  of  sawdust  lying  immediately  in  the  vicinity  of  ap- 
pellees' buildings;  that  on  the  27th  of  September,  1897, 
appellee  Clarence  B.  Keiser  was  notified  that  said  fire  had 
been  set  and  communicated  to  said  pile  of  sawdust,  and  that 
the  same  was  in  dangerous  proximity  to  said  buildings; 
that  prior  to  the  time  the  said  Clarence  B.  Keiser  received 
such  notice  two  persons  in  his  employ  were  notified  thereof, 
and  hastened  to  said  fire  to  extinguish  it;  that  while  they 
were  so  engaged,  the  said  Clarence  B.  went  to  said  premises 
and  observed  the  fire  and  the  efforts  to  extinguish  it;  that 
the  said  Clarence  B.  left  said  premises  at  that  time  before 
his  two  employes  did;  that  when  said  employes  left  said 
premises  at  about  6  o'clock  p.  m.  of  said  day,  they  believed 
that  the  fire  in  said  pile  of  sawdust  had  been  extinguished ; 
that  while  there  they  poured  water  on  it,  and  with  shovels 
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dug  up  the  sawdust  around  or  partially  around  said  prem- 
ises; that  said  fire  in  said  sawdust  was  not  in  fact  extin- 
guished on  September  27th;  that  said  fire  continued  to 
smoulder  in  the  sawdust  from  September  27th  to  October 
2,  1897;  that  between  September  27th  and  October  2nd, 
none  of  the  appellees  visited  said  premises ;  that  during  all 
of  said  time,  the  said  Clarence  B.,  Grace,  and  Priscilla 
Keiser  resided  in  the  city  of  Muncie ;  that  on  the  morning  of 
the  28th  of  September,  the  section  men  in  the  employ  of 
appellant  dug  a  ditch  around  said  pile  of  sawdust  about 
three  or  four  feet  wide  at  the  top  and  about  two  feet  deep, 
for  the  purpose  of  preventing  the  spread  of  the  fire  from 
the  sawdust  to  the  buildings ;  that  said  sawdust  was  north- 
east of  the  buildings,  and  on  the  day  of  the  fire  the  wind 
was  from  the  northeast ;  that  the  buildings,  etc.,  described  in 
the  complaint,  were  destroyed  by  fire  October  2,  1897 ;  that 
the  fire  which  consumed  the  buildings  was  communicated 
from  the  pile  of  sawdust ;  that  there  was  no  fire  on  the  right 
of  way  between  September  26th  and  October  2nd;  that, 
under  all  the  facts  proved,  the  appellees  exercised  the  care 
to  protect  their  property  from  the  danger  of  fire  that  an 
ordinarily  prudent  man  would  have  exercised;  that  from 
September  28th  to  October  2nd  smoke  was  visible  coming 
from  the  immediate  vicinity  of  said  sawdust  pile ;  that  none 
of  the  appellees  made  any  effort  after  September  27th  to  dis- 
cover whether  said  fire  in  the  pile  of  sawdust  had  actually 
been  extinguished ;  that  if  appellees,  or  either  of  them,  had 
visited  said  premises  on  September  28th,  29th,  and  30th, 
and  October  Ist,  they  could  have  discovered  by  the  use  of 
ordinary  diligence  that  fire  was  still  present  in  the  pile  of 
sawdust  adjacent  to  their  buildings. 

Upon  these  answers,  counsel  for  appellant  urge  that  it  was 
entitled  to  judgment  notwithstanding  the  general  verdict, 
because  they  show  that  appellees  were  guilty  of  negligence. 
They  assume  this  position  under  the  rule  that  where  the 
owner  of  property  has  notice  of  danger  by  fire,  it  is  negli- 
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gence  on  his  part  if  he  fails  to  use  all  means  within  his 
power  to  extinguish  it. 

In  the  ease  of  Wabash,  etc.,  B.  Co.  v.  Miller,  18  Ind.  App. 
549,  this  court,  by  Black,  J.,  said :  "When,  in  such  a  case, 
the  property  owner  had  notice  of  the  fire  endangering  his 
property  to  the  loss  for  which  he  sues,  if  he  could  have  pre- 
vented the  loss  by  reasonable  eflFort,  and  did  not  make  such 
effort,  or  unless  any  attempt  he  could  make  and  did  not 
make  to  save  his  property  after  he  discovered  its  danger, 
would  be  useless  or  extraordinarily  hazardous  or  diflBcult,  he 
can  not  recover  for  such  loss.  If  he  fail  to  do  his  duty,  then 
I  to  the  extent  to  which  his  loss  is  attributable  to  such  failure, 

;  he  must  bear  it  without  compensation  from  the  company. 

I  Where,  as  in  this  State,  the  burden  rests  upon  the  plaintiff  to 

show  his  want  of  contributory  negligence,  it  becomes  neces- 
sary for  him  to  show  whether  or  not  he  or  his  servant  in 
charge  of  the  property  had  knowledge  of  the  existence  of  the 
fire  during  its  progress,  and  if  it  is  not  made  to  appear  that 
such  knowledge  did  not  exist,  then  it  devolves  upon  the 
plaintiff  to  show  what  efforts  were  made  to  save  him  from 
loss,  and  it  is  incumbent  upon  him  to  prove  the  use  of  efforts 
reasonable  under  the  circumstances.^^  In  support  of  the 
nile  just  quoted,  many  authorities  were  collected  and  cited, 
to  which  we  refer  without  comment. 

The  rule  to  which  we  have  just  referred  is  well  entrenched 
by  the  authorities  in  this  and  other  states,  and  would  be 
controlling  here  if  it  were  applicable  to  the  facts  upon 
which  the  decision  rests.  It  is  made  perfectly  plain  by  the 
facts  specially  found,  and  also  by  the  evidence,  that  as  soon 
as  the  appellees  learned  of  the  danger  to  their  property, 
Clarence  B.  Keiser,  who  had  charge  of  it  for  himself  and 
co-appellees,  repaired  to  the  scene  of  the  danger  with  two 
other  persons  in  his  employ  for  the  purpose  of  extinguish- 
ing the  fire.  This  they  proceeded  to  do  by  the  best  means 
at  their  command.  They  carried  water  and  poured  onto  the 
fire;  took  shovels  and  shoveled  and  stirred  up  the  sawdust 
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where  the  fire  was  burning,  and  continued  such  process 
until  they  thought  and  believed  that  it  was  wholly  extin- 
guished. This  property  was  not  occupied  or  in  use,  and 
Clarence  B.  lived  two  miles  from  it.  After  the  eflPort  made 
to  extinguish  the  fire,  and  the  belief  that  it  had  been  extin- 
guished, he  had  a  right  to  rest  in  that  belief,  in  the  absence 
of  any  information  to  the  contrary. 

The  law  requires  of  a  person  who  sees  or  knows  his  prop- 
erty is  in  danger  of  destruction  by  fire  caused  by  the  negli- 
gent act  of  another,  to  use  every  reasonable  effort  and  dili- 
gence to  save  it  from  impending  danger,  and  if  in  this  case 
the  facts  specially  found  show  that  appellees  did  this,  and 
exercised  such  care  as  an  ordinarily  prudent  person  would 
have  exercised,  etc.,  they  can  not  be  charged  with  con- 
tributory negligence.  By  the  general  verdict,  the  jury  re- 
solved every  material  fact  in  favor  of  the  appellees,  and  we 
are  unable  to  find  any  inconsistency  or  contradiction  of  the 
general  verdict  in  the  facts  specially  found. 

The  facts  of  this  case  bring  it  squarely  within  the  rule 
stated  in  the  case  of  Tien  v.  Louisville,  etc,  R.  Co,,  15  Ind. 
App.  304,  in  which  it  is  said:  "If  a  fire  be  negligently 
started,  and  negligently  permitted  to  escape  upon  the  prem- 
ises of  another,  the  owner  of  such  premises,  if  he  have 
knowledge  thereof,  must  exercise  due  care  to  prevent  the 
injury,  or  he  will  be  deemed  guilty  of  contributory  negli- 
gence. But  the  landowner  is  not  required  to  live  upon  his 
premises,  and  keep  a  vigilant  outlook  for  possible  negli- 
gence upon  the  part  of  others,  nor  is  he  required  to  hire 
guards  for  such  purposes.  He  is  not  bound  to  anticipate 
that  another  will  be  derelict  in  his  dutv  toward  him.  He 
may  rely  upon  the  presumption  that  such  person  will  con- 
form to  the  legal  duties  resting  upon  him",  citing  several 
authorities.  So  in  this  case,  after  appellees  had  been  in- 
formed of  the  danger  to  which  their  property  was  exposed 
by  the  negligence  of  appellant,  and  had  exercised  ordinary 
care  and  prudence  to  subdue  and  extinguish  the  fire,  they 
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were  not  required  to  go  and  live  upon  the  premises  or  to 
place  a  guard  there  to  protect  their  property  from  appel- 
lant's negligence.  It  is  shpwn  by  the  facts  specially  found 
that  the  property  was  adjacent  to  appellant's  railroad,  and 
it  appears  that  appellant's  servants  passed  over  and  upon 
the  track  daily  from  the  time  appellees  made  the  effort  to 
extinguish  the  fire  up  to  the  time  the  property  was  actually 
destroyed,  and  that  smoke  was  seen  coming  from  the  smould- 
ering fire  in  the  sawdust  daily  between  such  dates,  and  they 
made  no  effort  to  extinguish  the  fire,  except  to  dig  the  ditch 
mentioned,  nor  did  they  inform  appellees.  Thus  it  is  mani- 
fest that  appellant's  servants  knew  that  the  fire  was  not  ex- 
tinguished, and  in  such  case  the  law  imposed  upon  them 
the  duty  of  protecting  the  appellees'  property  from  its 
possible  consequence. 

In  3  Elliott  on  Railroads,  §1232,  it  is  said:  "Where 
it  is  possible  for  a  company  to  easily  extinguish  a  fire  Aegli- 
gently  started  it  would  be  to  the  best  interests  of  the  com- 
pany to  do  so,  for  it  could  thus  lessen  the  amount  of  dam- 
ages for  which  it  would  be  liable.  Most  of  the  authorities, 
however,  in  defining  the  duty  of  a  company  to  extinguish  a 
fire  do  not  make  any  distinction  between  fires  negligently 
started  and  those  not  negligently  started.  Some  of  the  au- 
thorities hold  that  where  there  was  no  negligence  in  starting 
a  fire  no  duty  rests  upon  the  employes  of  the  company  as 
servants  of  the  company  to  extinguish  the  fire,  and  that  the 
company  is  not  liable  for  a  failure  to  extinguish  such  a  fire. 
But  the  weight  of  authority  seems  rather  opposed  to  the  doc- 
trine just  stated  and  it  is  held  that  where  a  fire  has  been  set 
by  sparks  from  locomotives  of  the  company  and  the  com- 
pany's servants  discover  the  fire  in  time  to  extinguish  it 
and  prevent  it  from  doing  damage  to  others  and  negligently 
fail  to  do  so,  the  company  will  be  liable.  Where  a  fire  is 
discovered  by  the  employes  operating  a  train  the  duty  of 
Buch  employes  to  the  passengers  would  seem  to  be  superior 
to  their  duty  to  stop  and  extinguish  the  fire  and  thus  delay 


424:    APPELLATE  COUET  OF  INDIANA, 

Lake  Erie,  etc.,  R.  Co.  v.  KeiBer. 

the  train,  but  where  a  fire  is  discovered  by  trackmen  walk' 
ing  or  traveling  a|ong  the  track,  they  should  use  care  to  ex- 
tinguish it."    See  authorities  cited. 

The  fact  that  the  fire  was  started  one  day  and  was  ap- 
parently extinguished,  and  after,  without  any  intervening 
cause,  it  springs  into  new  life  and  spreads,  does  not  relieve 
the  company  from  liability,  where  it,  through  its  servants, 
has  knowledge  of  such  facts;  and  in  such  case  they  are 
bound  to  use  every  reasonable  precaution  to  prevent  injury, 
as  in  the  first  instance. 

Counsel  for  appellant  urge  that  the  fire  which  destroyed 
appellees'  property  was  due  to  an  independent  cause,  to  wit, 
the  wind.  The  facts  disclosed  by  the  record  do  not  support 
this  proposition. 

In  the  case  of  Haverly  v.  State  Line,  etc.,  R.  Co.,  135 
Pa.  St.  50,  19  Atl.  1013,  the  plaintiff  had  notice  of  the  fire, 
and,  as  in  tkis  case,  made  an  attempt  to  extinguish  it,  and 
believed  he  had  done  so,  but  in  fact  had  not,  and  the  fire 
subsequently  broke  out  anew  and  spread  to  his  property  and 
destroyed  it.  The  court  in  deciding  the  case  said:  "The 
break  in  the  chain  of  events  was  merely  a  gap  in  the  time. 
Had  the  fire  extended  from  the  stump  to  plaintiff's  lumber 
without  interval,  on  the  same  afternoon,  this  case  would 
have  been  exactly  parallel  with  Pennsylvania  R.  Co.  v. 
Hope  [80  Pa.  373].  But  the  fact  that  the  fire  smouldered 
awhile  in  the  stump,  and,  after  it  was  supposed  to  have  been 
extinguished,  broke  out  again  the  next  day,  while  it  makes 
the  conclusion  less  obvious  that  the  damage  was  done  by  the 
same  fire,  does  not  interpose  any  new  cause,  or  enable  the 
court  to  say  as  matter  of  law  that  the  causal  connection  was 
broken.  The  sequence  from  the  original  fire  to  the  burning 
of  plaintiff's  logs  was  interrupted  by  two  apparent  cessations 
of  the  fire,  but  the  jury  have  found  that  the  cessations  were 
onjy  apparent,  leaving  intervals  of  time  in  the  visible  pro- 
gress of  the  fire,  but  making  no  real  break  at  all  in  the  actual 
connection.    In  Pennsylvania  R.  Co.  v.  Kerr,  [62  Pa,  St. 


MAY  TEEM,  1900— Vol.  25.  426 

Lake  £rie,  etc.,  R.  Co.  v,  Keiser. 

353]  it  is  said  by  Thompson,  C.  J.,  that  the  rule  ^s  not  to 
be  controlled  by  time  or  distance,  but  by  the  succession  of 
events ;'  and  in  Iloag  v.  Lake  Shore,  etc.,  R.  Co.,  [85  Pa.  St. 
293]  Trunkey,  P.  J.,  in  charging  the  jury,  had  quoted  the 
foregoing,  and  added :  ^Whether  the  fire  communicated  to  the 
plaintirs  property  within  a  few  minutes,  or  after  the  lapse 
of  hours  from  the  negligent  act,  may  be  immaterial.'  It  is 
said  in  this  case  that  the  agents  of  plaintiff  on  the  ground  did 
not  anticipate  a  further  spread  of  the  fire  after  the  interval 
of  time,  and  therefore  it  can  not  be  assumed  that  the  defend- 
ant should  have  anticipated  it.  But  the  agents  of  plaintiff 
did  not  expect  it,  because  they  thought  the  fire  had  been  put 
out,  not  because  they  did  not  see  the  danger  of  its  spreading 
while  it  was  burning ;  and  this  was  the  danger  that  appellant 
was  bound  to  contemplate,  to  wit,  the  natural  and  probable 
consequence  of  the  original  act,  not  the  effect  of  the  sup- 
posed extinguishment  subsequently.  The  pauses  in  the 
progress  of  the  fire,  therefore,  and  the  lapse  of  time, 
while  matter  for  the  consideration  of  the  jury  in  determin- 
ing the  continuity  of  effect,  do  not  of  themselves  make  such 
a  change  as  requires  the  court  to  say  that  they  break  the  con- 
nection." It  was  also  held  in  that  case  that  it  was  the  duty  of 
the  railroad  company  to  anticipate  the  results  of  ordinary 
winds  under  such  circumstances.  The  evidence  in  this  case 
shows  that  on  the  dav  of  the  fire  there  was  only  an  ordinarv 
wind  blowing.  See,  also,  Chicago,  etc.,  R.  Co.  v.  Kreig,  22 
Ind.  App.  393 ;  Chicago,  etc.,  R.  Co.  v.  Luddington,  10  Ind. 
App.  637;  Chicago,  etc.,  R.  Co.  v.  Williams,  131  Ind.  30; 
Louisville,  etc,  R.  Co.  v.  Nitsche,  126  Ind.  229,  9  L.  R.  A. 
750. 

If  appellees  had  not  known  of  the  fire,  they  would  have 
had  no  duty  in  regard  to  it;  but  knowing  it,  they  were 
bound  to  take  all  reasonable  and  practicable  measures  to 
prevent  its  spreading  to  their  property.  They  were  not 
insurers.  The  measure  of  their  duty  in  this  regard  was 
reasonable  care  and  diligence,  and  whether  they  used  these 
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was  for  the  jury  to  determine  from  all  the  facts.  Both  by 
the  general  verdict  and  the  answers  to  interrogatories,  the 
jury  resolved  this  fact  in  their  favor.  There  is  no  contra- 
diction between  the  general  verdict  and  the  answers  to  inter- 
rogatories. Appellant's  motion  for  judgment  on  the  answer 
to  interrogatories  was  properly  overruled. 

The  only  question  presented  under  the  motion  for  a  new 
trial  is  the  alleged  error  of  the  court  in  refusing  to  give 
instructions  numbered  one  to  five,  inclusive,  tendered  by 
appellant.  All  these  instructions  related  substantially  to 
the  same  subject-matter,  and  that  was  that  if  the  appellees 
had  notice  of  the  fire  and  undertook  to  extinguish  it  and 
left  such  work  unfinished,  they  could  not  recover  unless  they 
showed  that  further  effort  on  their  part  would  have  been 
unavailing.  There  was  no  error  in  refusing  these  instruc- 
tions for  two  reasons:  (1)  They  did  not  state  the  law 
correctly  as  applied  to  the  facts,  and  (2)  the  court  fully 
instructed  the  jury  upon  the  same  subject-matter,  and  cor- 
rectly stated  the  law  as  applied  to  the  facts. 

Judgment  affirmed. 


Hollis  et  al.  v.  Roberts. 

[No.  8,08L     Filed  October  81,  1900.] 

PL,EA,Dlsa.—An8tDer. — Demurrer. — A  demurrer  to  an  answer  in  bar 
because  ''it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action"  presents  no  question,    p.  4iS7, 

Appeal  and  Error  — Record.  — ^Where  the  record  fails  to  show  that 
the  trial  court  made  any  ruling  upon  a  demurrer  to  a  pleading,  no 
question  is  presented,    p,  4^7, 

Same. — Record, — Precipe,  ^Where  the  record  purports  to  contain  such 
parts  of  the  proceedings  as  were  ordered  by  the  precipe,  only  such 
entries  and  papers  as  are  embraced  in  the  precipe  are  properly  parts 
of  the  record,  and,  in  the  absence  of  the  precipe,  the  record  in  such 
case  cannot  be  considered,    p.  4S7, 

From  the  Madison  Circuit  Court.     Affirmed. 

G.  A.  Dentler,  for  appellants. 

J.  M.  Hundley,  \V.  A.  Kittinger,  E.  D.  Reardon  and  W. 
8,  Divert,  for  appellee. 
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Robinson,  C.  J. — A  demurrer  to  an  answer  in  bar  be- 
cause '4t  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action"  presents  no  question. 

Where  the  record  fails  to  show  that  the  trial  court  made 
anj  ruling  upon  a  demurrer  to  a  pleading,  no  question  is 
presented. 

Appellants^  complaint  avers  that  William  Hollis  died 
the  owner  of  certain  lands,  leaving  Matilda  Hollis,  who  was 
a  childless  second  wife,  and  appellants  as  his  heirs ;  that  the 
lands  were  partitioned  and  a  portion  set  off  to  Matilda 
Hollis  for  life,  which  portion  she  conveyed  to  appellee; 
appellee  then  leased  the  lands  for  one  year  from  March  1, 
1895,  to  March  1,  1896,  to  Calvin  Jones,  for  $200,  for 
which  Jones  gave  his  note  payable  September  1,  1§95 ;  that 
appellee  indorsed  the  note  for  collateral  security  to  a  bank, 
and  on  August  31,  1895,  Jones  paid  the  note  to  the  bank; 
that  appellants  did  not  come  into  possession  of  the  laiid 
during  the  term  of  the  lease ;  that  Matilda  Hollis  died  June 
12,  1895;  that  the  portion  of  the  rent  that  accrued  after 
June  12,  1S95,  is  due  appellants  and  unpaid. 

The  motion  for  a  new  trial,  on  the  ground  that  the  court's 
finding  is  contrary  to  the  evidence  and  the  law,  was  prop- 
erly overruled.  The  only  evidence  in  the  case  was  that  in- 
troduced by  appellants,  and  it  fails  to  sustain  the  complaint. 
Upon  the  evidence  the  judgment  of  the  court  was  right. 

The  judgment  must  be  affirmed  for  another  reason.  The 
clerk  certifies  'Hhe  above  and  foregoing  to  be  a  true,  full, 
and  complete  copy  of  the  papers,  rulings  and  entries  in  the 
above  entitled  cause  as  ordered  by  the  precipe  filed  by  the 
attorneys  in  the  above  entitled  cause,  which  papers,  rulings, 
and  entries  are  now  on  file  at  this  office".  But  the  precipe 
is  not  appended  to  the  transcript  as  the  statute  requires. 
§661  Bums  1894.  Only  such  entries  and  papers  as  are 
embraced  in  the  precipe  are  properly  parts  of  the  record. 
[n  the  absence  of  the  precipe  it  can  not  be  known  what  en- 
ries  and  papers  are  properly  in  the  record.    Allen  v.  Gavin, 
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130  Ind.  190;  McCaslin  v.  Advance  Mfg.  Co.y  166  Ind. 
298;  Brown  v.  Armfield,  156  Ind.  150;  Beid  v.  Houston, 
49  Ind.  181.    Judgment  affirmed. 


The  City  of  Indianapous  v.  Marold. 

[No.  8,103.    Filed  November  1,  1900.] 

Municipal  Corporations.— iJcpatr  of  Street  by  Independent  Con- 
tractor,— Negligence  of  City, — A  street  was  being  improved  by  inde- 
pendent contractors.  It  became  necessary  to  lower  a  bridge  forming 
part  of  the  street  so  as  to  correspond  with  the  new  g^rade.  One  end 
of  the  bridge  was  raised  several  inches  in  order  that  the  abutment 
might  be  cut  down.  While  the  bridge  was  thus  raised  the  workmen 
employed  by  the  contractors  placed  a  block  at  the  end  of  the  bridge, 
making  a  step  for  footmen  who  continued  to  cross.  During  the 
time  the  bridge  and  street  were  being  repaired  the  plaintiff  passed 
over  the  bridge  several  times,  using  the  block  as  a  step  in  descend- 
ing therefrom.  At  dusk  on  a  certain  evening,  about  two  hours 
after  plaintiff  had  thus  crossed  the  bridge  in  safety,  he  attempted 
again  to  cross.  No  lights  or  barriers  having  been  placed  at  the 
bridge,  the  plaintiff  fell  and  was  injured.  Held^  that  the  city  was 
liable,    pp,  4^8-436, 

Damages. — Excessive  Damages. — Appeal — The  verdict  of  a  jury  will 
not  be  set  aside  on  appeal  on  the  groimd  that  the  damages  assessed 
are  excessive,  where  the  damages  assessed  are  not  so  great,  in  view 
of  the  evidence,  as  to  induce  the  belief  that  the  jury  acted  from 
prejudice,  partiality  or  corruption,    pp.  436,  437, 

Evidence. — Standard  Life  Testes, — Persorud  Injuries — In  an  action 
against  a  city  for  personal  injuries  sustained  by  reason  of  the  city's 
negligence,  standard  life  tables  may  be  introduced  in  evidence  to 
show  the  probable  duration  of  the  plaintiff's  life  on  the  question  of 
compensation,  where  the  injuries  are  shown  to  be  permanent,  p,  4S7, 

From  the  Marion  Superior  Court.     Affirmed* 

J,  T7.  Kern  and  J.  E.  Bell,AoT  appellant. 
J.  W.  Noel  and  F,  J,  Lahr,  for  appellee. 

CoMSTocK^  J. — Appellee  brought  this  action  to  recover 
for  personal  injuries  received  by  him  by  falling  off  a  bridge 
in  the  city  of  Indianapolis  on  the  evening  of  the  15th  day  of 
October,  1896.  The  bridge  crosses  the  canal  at  Vermont 
street  in  said  city,  and  was  at  the  time  resting  upon  jacks 


^  MAY  TERM,  1900— Vol.  25.  429 

City  of  Indianapolis  v.  Marold. 

and  scaffolds  for  the  purpose  of  constructing  a  new  wall 
beneath  the  same,  so  that  it  could  be  lowered  to  correspond 
with  a  new  pavement  then  being  constructed  upon  Vermont 
street.  The  cause  was  tried  by  a  jury,  and  a  verdict  re- 
turned in  favor  of  appellee  for  $5,000.  Answers  to  inter- 
rogatories were  returned  with  the  general  verdict.  The 
plaintiff  remitted  $2,000,  and  judgment  was  rendered  in  his 
favor  for  $3,000. 

Counsel  for  appellant  discuss  only  the  action  of  the  trial 
court  in  overruling  its  motion  for  a  new  trial. 

The  record  discloses  substantially  the  following  facts: 
The  canal  running  through  the  city  of  Indianapolis  is  lo- 
cated in  a  part  of  Missouri  street,  which  street  runs  north 
and  south.  Vermont  street  runs  east  and  west  and  in- 
tersects Missouri. street  and  the  canal.  The  bridge  crosses 
the  ^anal  extending  the  full  width  of  Vermont  street,  and 
consisted  of  six  passageways,  the  one  at  the  extreme  north 
and  the  one  at  the  extreme  south  being  footways,  and  the 
other  four  passageways  driveways  for  vehicles,  differing 
only  from  the  footways  in  that  the  driveways  were  the 
wider.  These  six  passageways  were  each  separated  from 
the  other  by  iron  balustrades.  The  footways  at  one  time 
corresponded  to  the  sidewalk  on  each  side,  but  at  the  time 
of  the  accident  the  passageways  left  open  for  pedestrians 
corresponded  to  the  first  driveway  on  the  north  side  of  the 
bridge  lying  adjacent  to  the  north  footway.  The  Big  Four 
Railroad  track  ran  north  and  south  along  the  east  side  of 
Missouri  street,  and  adjacent  to  the  east  end  of  said  bridge, 
the  nearest  rail  being  about  six  or  seven  feet  east  of  the  east 
end  of  the  bridge. 

Prior  to  the  time  of  the  accident  the  city  of  Indianapolis 
had  contracted  with  independent  contractors  for  a  block 
pavement  on  the  roadway  of  Vermont  street.  It  became 
necessary  that  the  bridge  across  the  canal  should  be  lowered 
nine  inches,  to  make  it  conform  to  the  grade. of  the  new 
block  pavement.     The  city  of  Indianapolis  entered  into  a 
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written  contract  with  independent  contractors  to  lower  the 
bridge  so  as  to  make  it  conform  to  said  grade.  The  bridge 
rested  on  stone  abutments,  and  in  order  to  lower  the  bridge 
it  was  necessary  to  raise  each  end  and  cut  down  the  stone 
wall  supporting  it.  The  independent  contractors  began  two 
or  three  weeks  prior  to  the  accident,  by  raising  the  west  end 
by  means  of  jacks  so  that  the  weight  was  off  the  wall.  The 
wall  was  then  taken  down  to  the  proper  height  and  the 
bridge  let  down  upon  the  wall.  After  the  west  wall  had  been 
lowered  and  the  bridge  lowered  upon  said  wall  the  workmen 
proceeded  to  the  east  end  of  the  bridge  and  raised  it  by 
means  of  jacks  so  as  to  relieve  the  wall ;  the  wall  was  then 
cut  down  to  the  proper  height,  and  the  east  end  of  the  bridge 
lowered  upon  it,  so  that  it  conformed  to  the  grade  of  the 
block  pavement. 

During  all  of  this  time  the  street  was  closed  to  veljicles 
by  reason  of  the  torn  up  condition  of  the  block  pavement, 
and  neither  the  bridge  nor  the  street  adjacent  it  was  used 
by  vehicles,  but  during  none  of  such  time  was  the  street 
closed  to  pedestrians.  At  the  east  end  of  the  north  drive  a 
block  four  or  five  feet  long  and  about  twelve  inches  square 
was  placed  by  workmen  of  the  contractors  so  that  it  formed 
a  convenient  step  from  the  bridge  to  the  block,  then  from 
the  block  to  the  adjacent  ground.  This  block  was  placed 
there  on  purpose,  to  enable  the  people  to  pass  easily  over 
the  bridge,  and  remained  there  for  several  days  for  that  pur- 
pose and  until  after  4  o'clock  of  the  afternoon  preceding  the 
accident,  which  occurred  at  about  ten  minutes  to  6  o'clock. 
No  planks,  footways,  or  bridges  were  laid  at  any  time  from 
the  east  end  of  said  bridge  to  the  ground  until  the  next 
morning  after  the  accident. 

Vermont  street  was  a  much  traveled  street,  and  travel 
continued  apparently  uninterrupted  over  said  bridge  during 
all  the  time  it  was  under  repair.*  A  great  many  people 
passed  over  it  by  day  and  by  night,  to  the  plaintiff's  knowl- 
edge.    Appellee  lived  on  the  west  side  of  Missouri  street. 
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about  half  a  square  south  of  the  bridge.  The  east  end  of 
the  bridge  was  first  raised  on  Monday,  and  the  injury  oc- 
curred on  the  following  Thursday.  The  appellee  passed 
over  the  bridge  many  times  during  this  time,  several  of 
the  times  being  after  night.  He  passed  over  the  bridge  at 
the  north  drive,  and  descended  over  the  east  end  thereof  by 
means  of  this  block  provided  as  a  step.  That  at  about  4 
o'clock  on  the  day  of  the  injury,  he  passed  over  the  bridge 
by  the  north  drive,  following  said .  passageway,  and  in  a 
few  minutes  returned,  following  the  same  course,  passing 
over  both  times  without  inconvenience  and  with  safety. 
That  about  ten  minutes  before  6  o'clock  in  the  evening  of 
the  same  day,  it  being  the  15th  of  October,  and  darkness 
approaching  early,  he  started  again  to  cross  the  bridge.  It 
was  getting  fairly  dark.  Twilight  was  just  passing  away.  It 
was  cloudy.  The  moon  was  obscured  by  clouds.  The  planks 
of  the  bridge  floor  and  the  balustrades  could  be  discerned. 
Appellee  testified  that  he  could  not  see  the  railroad  tracks 
six  or  seven  feet  away  "right  plain."  As  he  approached  the 
bridge  from  the  west  to  the  east,  he  followed  the  same  course 
he  had  traversed  nearlv  two  hours  before  and  at  other  times 
during  the  week  and  where  he  had  often  crossed  over  in 
safety.  As  he  came  to  the  east  end  of  the  bridge  he  ap- 
proached the  edge  slowly  and  cautiously  and  looked  for  the 
block  upon  which  he  had  crossed  the  bridge.  As  he  looked 
he  was  sure  it  was  there  and  stepped  towards  it,  but  the 
block  had,  without  his  knowledge,  been  removed,  stones  had 
been  piled  in  the  path  which  two  hours  before  had  been  open 
to  pedestrians,  and  he  fell  and  sustained  severe  injury.  In 
crossing  the  bridge  he  proceeded  slowly,  exercising  his 
senses  to  follow  the  safe  path. 

Appellant  asks  that  the  judgment  of  the  court  be  reversed 
(1)  because  "appellee  had  complete  knowledge  of  the  con- 
dition of  the  bridge,  and  in  going  upon  it  as  he  did  assumed 
all  the  risk."  It  is  true  that  appellee  was  familiar  with 
the  general  condition  of  the  street  and  the  bridge  prior  to 
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and  at  the  time  he  received  his  injury.  He  did  not  know, 
as  found  by  the  jury  in  answer  to  interrogatories,  that  the 
block  or  step  had  been  removed  after  he  had  seen  and  used 
it  at  4  o'clock  of  the  day  of  his  injury.  The  fact  which  made 
the  use  of  the  bridge  dangerous  to  him,  with  his  knowledge 
of  the  premises,  was  the  removal  of  the  block,  of  which  he 
had  no  knowledge,  and  which  he  had  no  reason  to  expect. 
Looking  for  and  believing  that  he  saw  the  block  in  place,  he 
could  not  be  said  to  have  voluntarily  encountered  a  known 
danger.  He  did  not,  as  found  by  the  jury,  know  the  true 
condition  of  the  premises.  The  principle,  therefore,  for 
which  counsel  contend  does  not  apply.  (2)  "It  was  light 
so  that  appellee  by  the  use  of  ordinary  care  could  have  seen 
the  absence  of  the  block  on  which  he  tried  to  step."  The 
jury  have  specially  found  that  appellee  crossed  the  bridge 
slowly  and  cautiously  and  was  carefully  looking  at  the 
place  of  the  danger  known  to  him;  and  before  taking  the 
step  which  led  to  his  injury,  he  looked  carefully.  The  de- 
gree of  light  was  uncertain;  the  evening  was  cloudy;  some 
objects  he  could  discern  distinctly,  others  not;  lights  had 
been  lighted  in  the  neighboring  houses.  Manifestly  the 
night  was  not  sufficiently  light  to  enable  him  to  see  that  the 
block  onto  which  he  intended  to  step  was  not  where  he  be- 
lieved it  to  be.  (3)  "Reasonably  safe  foot  walks  had  been 
placed  at  each  end  of  the  footways  of  said  bridge  over  which 
he  could  have  passed  without  danger."  Upon  this  question 
the  evidence  is  not  in  entire  harmony,  but  the  jury  found 
against  the  claim  of  appellant.  The  question  was  for  their 
decision.  (5)  "The  block  or  step  where  appellee  fell  was 
not  placed  there  by  the  city."  The  city  did  not  have 
notice  that  the  block  had  been  removed  at  the  time  of  the 
injury.  The  work  was  being  done  by  an  independent  con- 
tractor. The  evidence  is  conclusive  that  the  \)lock  was  placed 
in  position  to  be  used  as  a  step  by  workmen  employed  by 
the  contractor.  The  nature  of  the  work,  the  lowering  of  a 
bridge,  and  the  paving  of  a  much  traveled  street  necessarilj 
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raised  obstructions  to  travel,  and  made  dangerous  defects 
that  the  appellant  was  bound  to  take  notice  of  and  to  guard. 
The  paving  of  the  street  made  the  lowering  of  the  bridge 
necessary.  The  rule  is  settled  that  a  city  when  performing 
a  duty  imposed  upon  it  by  law  can  not  shift  the  responsi- 
bility for  conditions  created  by  itself  in  the  performance  of 
such  duty  upon  a  contractor,  and  rid  itself  of  its  obliga- 
tions. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations, 
section  1027,  says:  "Whether  the  duty  of  maintaioing  the 
streets  in  a  safe  condition  for  public  travel  and  use  is 
specially  imposed  on  the  corporation,  or  is  deduced  in  the 
manner  before  stated,  it  rests  primarily,  as  respects  the  pub- 
lic, upon  the  corporation,  and  the  obligation  to  discharge 
this  duty  cannot  be  evaded,  suspended,  or  cast  upon  others, 
by  any  act  of  its  own.  Therefore,  according  to  the  better 
view,  where  a  dangerous  excavation  is  made  and  negligently 
left  open  (without  proper  lights,  guards,  or  covering),  in  a 
traveled  street  or  sidewalk,  by  a  contractor  under  the  corpo- 
ration for  building  a  sewer  or  other  improvement,  the  corpo- 
ration is  liable  to  a  person  injured  thereby,  although  it  may 
have  had  no  immediate  control  over  the  workmen,  and  had 
even  stipulated  in  the  contract  that  proper  precautions 
should  be  taken  by  the  contractor  for  the  protection  of  the 
public,  and  making  him  liable  for  accidents  occasioned  by 
his  neglect.*' 

And  upon  the  same  subject  at  section  1030  he  says:  "Ac- 
cordingly, the  later  and  better  considered  cases  in  this  coun- 
try respecting  streets  have  firmly,  and,  in  our  judgment, 
reasonably,  established  the  doctrine  that,  where  the  work 
contracted  for  necessarily  constitutes  an  obstruction  or  de- 
fect in  the  street,  of  such  a  nature  as  to  render  it  unsafe  or 
dangerous  for  the  purposes  of  public  travel,  unless 
properly  guarded  or  protected,  the  employer  (equally 
with  the  contractor),   where  the  injury  results   directly 

Vol.  26—28 
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from  the  acts  which  the  contractor  ehgaged  to  per- 
form, is  liable  therefor  to  the  injured  party.  But  the  em- 
ployer is  not  liable  where  the  obstruction  or  defect  in  the 
street  causing  the  injury  is  wholly  collateral  to  the  contract-* 
work,  and  entirely  the  result  of  the  negligence  or  wrongful 
acts  of  the  contractor,  sub-contractor,  or  his  servants.  In 
such  a  case  the  immediate  author  of  the  injury  is  alone 
liable." 

The  work  contracted  for  created  defects  that  were  neces- 
sarily dangerous  to  travel,  especially  by  night.  The  im- 
provement contemplated  the  creation  of  dangerous  places 
and  charged  the  appellant  with  notice  of  the  necessity  for 
guards  and  signal  lights. 

In  Park  v.  Board,  etc.,  3  Ind.  App.  536,  the  court  say :  'It 
is  clear,  from  the  authorities  cited,  that  the  obligation  of  a 
town  or  city  to  keep  its  streets  in  a  safe  condition  for  the 
passage  of  persons  and  property  is  a  primary  one,  and  the 
municipality  cannot  devest  itself  of  this  duty.  It  is  also 
well  settled  by  the  greater  weight  of  authority,  that  because 
of  this  duty  to  the  public,  a  city  or  town,  when  having  work 
done  upon  its  streets  or  bridges,  although  by  a  contractor, 
is  bound  to  see  that  such  precautions  are  used  while  the 
work  is  in  progress  as  are  reasonably  necessary  to  protect 
travel.  No  matter  what  kind  of  contract  the  city  may  make, 
nor  with  whom,  it  still  remains  charged  with  the  care  and 
control  of  the  street  in  which  the  improvement,  change  or 
repair  is  being  made,  and  it  can  not  throw  off  its  duty  and 
the  responsibilities  through  which  that  duty  is  to  be  en- 
forced, 2  Dillon  Munic.  Corp.,  section  102Y;  Storrs  v. 
City  of  TJtica,  17  N.  Y.  104 ;  Brusso  v.  City  of  Buffalo, 
90  N.  Y.  679 ;  Circleville  v.  Neuding,  41  Ohio  St.  465 ;  City 
of  St.  Paul  V.  Seitz,  3  Minn.  297 ;  Brooks  v.  InhabitarUs, 
etc.,  106  Mass.  271 ;  Groves  v.  City  of  Rochester,  39  Hun 
5 ;  Wilson  v.  City  of  Wheeling,  19  W.  Va.  323 ;  City  of 
Jacksonville  v.  Drew,  19  Fla.  106 ;  Dressell  v.  City  of  King- 
ston, 32  Hun  633 ;  Welch  v.  City  of  St.  Louis,  73  Mo.  71 ; 
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Hawxhurst  v.  Mayor,  etc.,  43  Hun  588 ;  Russell  v.  Inhabit- 
ants, etc.,  74  Mo.  480.  And  in  such  cases  notice  to  the 
municipality  of  the  absence  of  proper  precautions  or  guards 
would  not  be  necessary.  Brusso  v.  City  of  Buffalo,  supra; 
BrooJes  v.  Inhabitants,  etc.,  supra;  Ironton  v.  Kelley,  38 
Ohio  St.  50;  Groves  v.  City  of  Rochester,  supra;  Board, 
etc.,  V.  Pearson,  120  Ind.  426." 

At  the  time  appellee  received  his  injury,  there  were  no 
lights  nor  barricades  giving  notice  of  the  danger.  If  the 
appellant  had  performed  its  duty  in  seeing  that  the  place 
was  properly  lighted  or  guarded,  it  would  have  known  of  the 
absence  of  the  block  or  step  on  which  appellee  relied.  It  is 
evident,  and  the  jury  find,  that  the  presence  of  a  light  would 
have  enabled  appellee  to  have  avoided  the  accident  which 
resulted  in  his  injury. 

(6)  "All  travel  for  vehicles  had  been  shut  off  from  said 
bridge,  and  no  invitation  of  any  kind  was  held  out  to  the 
public  to  pass  over  said  bridge  where  the  driveways  were 
located,  and  where  appellee  fell."  Neither  the  street  nor 
the  bridge  was  barricaded.  While  the  torn  up  condition  of 
the  bridge  precluded  travel  by  vehicles,  the  jury  found  that 
"the  place  over  which  he  crossed  at  the  time  of  his  injury 
had  been  held  out  to  the  plaintiff's  knowledge  as  a  proper 
place  for  travelers  to  cross  said  bridge."  This  finding  is 
amply  supported  by  the  evidence. 

(7)  "The  work  upon  the  bridge  was  being  done  by  in- 
dependent contract,  and  the  city  had  no  control  over  the 
manner  in  which  the  work  was  done."  What  we  have  said 
upon  the  fourth  proposition  of  appellant  is  applicable  to  the 
seventh. 

(8)  "Appellee  was  guilty  of  negligence  in  going  where 
he  did  at  the  time  he  received  his  injury."  We  need  cite 
no  authorities  in  support  of  the  proposition  that  a  person  is 
not  necessarily  precluded  from  recovering  for  injuries  re- 
sulting from  defective  streets  because  he  had  knowledge  of 
such  defects.  Under  such  circumstances  one  is  required  to 
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use  care  commensurate  with  the  known  danger.  The  negli- 
gence of  the  injured  party  is  a  fact  to  be  determined  by  the 
jury.  The  answers  to  interrogatories  show  that  appellee 
exercised  more  than  the  care  of  an  ordinarily  prudent  per- 
son. His  injury  was  the  result  of  want  of  care  upon  the 
part  of  the  city. 

The  trial  court  refused  to  give  to  the  jury  instruction 
numbered  two  requested  by  the  appellant.  This  instruction 
was  upon  the  theory  that  there  were  footways  for  passengers 
at  the  north  and  south  sides  of  the  bridge,  and  from  the  ends 
of  these  footways,  which  corresponded  with  the  sidewalks, 
footwalks  had  been  constructed  of  long  planks  leading  f r<Mn 
the  bridge  to  the  ground,  and  that  appellee,  being  familiar 
with  the  situation,  should  have  walked  over  them  on  the 
afternoon  of  his  injury;  that  not  having  done  so,  but  hav- 
ing attempted  to  step  down  from  the  east  end  of  the  bridge 
at  a  point  other  than  where  such  footways  were  located,  and 
being  injured  thereby,  he  could  not  recover.  This  action 
of  the  court  is  made  a  reason  for  a  new  trial.  This  instruc- 
tion is  substantially  covered  by  instruction  numbered  thir- 
teen, given  by  the  court.  Appellant  was  not  therefore 
harmed  by  this  ruling  of  the  court. 

Appellant  excepted  to  the  giving  to  the  jury  of  the 
seventh,  ninth,  and  fourteenth  instructions.  The  instruc- 
tions given,  considered  together,  define  negligence,  the  lia- 
bility therefor,  and  contributory  negligence,  and  applies  the 
law  to  the  theory  of  the  case  maintained  by  appellant  and 
appellee.  They  thus  fairly  perform  the  office  of  instruc- 
tions. 

It  is  claimed  that  the  damages  assessed  are  excessive. 
Two  thousand  dollars  of  the  amount  of  the*  verdict  was 
deemed  by  the  court  excessive.  The  amount  for  which  the 
judgment  was  rendered  stands  for  the  opinion  of  the  trial 
court  after  a  careful  review  of  all  the  evidence.  The  dam- 
ages assessed  are  not  so  great,  in  view  of  the  evidence,  as  to 
induce  the  belief  that  the  jury  acted  from  prejudice,  par- 
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tiality,  or  corruption.  Under  numerous  decisions  of  tlie 
Supreme  Court  and  this  court,  we  would  not  be  sustained  in 
disturbing  it.  See,  Lauter  v.  Duckworth,  19  Ind.  App.  535 
and  cases  cited. 

In  conclusion,  counsel  for  appellant  state  that  it  was  error 
"to  admit  in  evidence  the  mortuary  tables  and  the  testimony 
of  the  witness  Cougill  read  from  his  deposition  as  to  the 
value  of  appellee's  earning  capacity  during  his  expectancy." 
It  is  further  stated  that  evidence  of  this  class  is  only  admis- 
sible where  there  is  a  permanent  injury  followed  by  total 
disability.  No  reference  is  given  to  where  the  evidence  may 
be  found,  and  no  authorities  are  cited  in  support  of  this 
claim. 

We  deem  it,  therefore,  only  necessary  to  say  that  "stand- 
ard life  tables  may  be  introduced  to  show  the  probable  dura- 
tion of  the  plaintiff's  life  on  the  question  of  compensation 
for  permanent  injuries."  Louisville,  etc,  B.  Co.  v.  MU- 
ler,  141  Ind.  533 ;  Shover  v.  MyricJc,  4  Ind.  App.  7. 

Dr.  Rowe,  the  appellee's  attendant  physician,  testified 
that  appellee  was  permanently  injured. 

We  find  no  error  for  which  the  judgment  should  be  re- 
versed.   Judgment  aflirmed. 


The  State  v.  Trueblood  et  al. 

[No.  8,178.    Filed  June  20,  1900.    Rehearing  denied  Nov.  1,  1900.] 

Cbiminal  Law. — Illegal  Allowance  by  County  Commiasionera. — In- 
dictment. — ^Under  §7853  Bums  1894,  making  it  a  public  offense  for 
the  board  of  county  commissionersp  except  in  case  of  indispensable 
public  necessity,  to  make  any  allowance  to  certain  named  county 
officers,  an  indictment  for  the  payment  of  money  to  the  county 
auditor  for  extra  work  as  clerk  of  the  board  on  account  of  gravel 
roads  is  held  to  be  insufficient. 

From  the  Lawrence  Circuit  Court.    Affirmed. 

W.  L.  Taylor,  Attorney-General,  Merrill  Moores,  C.  C. 
Eadley,  J.  A.  Zaring,  McHenry  Owen  and  S,  B.  Lowe,  for 
State. 

/.  C  Lawler  and  M.  B.  Hottel,  for  appellees. 


I 
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CoMSTocK,  J. — The  indictment  in  this  cause  is  in  two 
counts.  We  are  informed  by  counsel  for  the  State  that  the 
first  count  is  based  upon  §7853  Bums  1894,  §5766  Horner 
1897.  The  second  count  is  based  upon  §2105  Bums  1894, 
§2018  Horner  1897.  From  the  action  of  the  trial  court  in 
quashing  the  indictment,  the  State  appeals. 

For  convenience,  we  set  out,  omitting  the  formal  parts, 
the  first  count:  "On  the  27th  day  of  November,  1897,  at 
the  county  of  Lawrence  and  State  of  Indiana,  Henry  C. 
Trueblood,  Matthew  Robertson,  and  John  W.  Cosner  then 
and  there  constituted  and  were  members  of  the  board  of 
county  commissioners  of  said  county  of  Lawrence,  in  the 
State  of  Indiana,  duly  elected,  qualified,  and  acting,  and  as 
such  did  then  and  there  each  unlawfully  and  wrongfully 
favor,  vote  for,  and  urge,  procure,  and  induce  each  other 
to  vote  for  and  favor  a  certain  allowance  unto  John  B. 
Malott,  who  was  then  and  there  the  duly  elected,  qualified, 
and  acting  auditor  of  said  Lawrence  county,  there  being 
then  and  there  no  indispensable  public  necessity  for  such 
allowance  and  no  such  necessity  being  found  and  entered 
of  record  by  said  board  of  county  commissioners  as  part  of 
its  orders  in  making  its  orders  in  making  such  allowance, 
and  there  being  no  necessity  whatever  for  such  allowance, 
and  said  allowance  not  being  specifically  or  otherwise  re- 
quired by  law,  but  being  illegal  and  wholly  unwarranted  by 
law,  which  said  allowance  was  then  and  there  imlawfuUy 
made  by  said  board  of  commissioners  in  the  sum  of  $500 
for  certain  pretended  services,  which  services  the  said  John 
B.  Malott  then  and  there  claimed  to  have  rendered  to  the 
said  county  of  Lawrence  in  the  performance  of  certain 
duties,  that  is  to  say,  extra  work  on  account  of  gravel  roads 
as  clerk  of  board  for  thirty-two  months  at  $25  per  month, 
$800,  which  said  claim  was  then  and  there  by  said  board  of 
county  commissioners  reduced  to  the  sum  of  $500,  which 
said  sum  of  $500  was  then  and  there  by  said  board  of  com- 
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missioners,  each  member  thereof  as  aforesaid  unlawfully 
favoring  the  same,  unlawfully  and  wrongfully  allowed  on 
said  claim  to  said  John  B.  Malott,  who  was  then  and  there 
auditor  of  Lawrence  county.  That  the  duties  performed  by 
said  Malott  for  which  said  claim  was  filed,  pretended,  and 
allowed  were  and  are  duties  which  said  auditor  was  and  is 
legally  required  to  perform  as  a  part  of  the  duties  of  said 
office  without  extra  pay,  and  said  allowance  was  wholly  un- 
necessary and  unlawful.     Contrary ,''  etc. 

The  second  count  charges  the  same  facts,  as  to  the  filing 
and  allowance  of  the  same  claim,  and  charges  the  failure  to 
perform  a  certain  duty  in  the  manner  and  within  the  time 
prescribed  by  law,  as  provided  by  section  2105,  supra. 

This  court,  in  the  recent  case  of  State  v.  Trueblood^  23 
Ind.  App.  31,  in  which  the  same  question  presented  by  the 
second  count  of  the  indictment  before  us  was  involved,  held 
that  the  acts  charged  did  not  constitute  any  offense  under 
the  section  named.     To  that  decision  we  still  adhere. 

It  only  remains,  therefore,  to  consider  the  sufficiency  of 
the  first  count.  Section  7853,  supra,  reads  as  follows:  "The 
board  of  county  commissioners  shall,  unless  in  cases  of  in- 
dispensable public  necessity,  to  be  found  and  entered  of 
record  as  part  of  its  orders,  make  no  allowance  not  specific- 
ally required  by  law  to  any  county  auditor,  clerk,  sheriff, 
assessor  or  treasurer,  either  directly  or  indirectly,  or  to  any 
clerk,  deputy,  bailiff  or  any  employe  of  such  officer;  nor 
shall  they,  except  in  cases  above  provided,  employ  any  per- 
son to  perform  any  duty  required  by  law  of  any  officer,  or 
for  any  duty  to  be  paid  by  commission  or  percentage.  For 
a  violation  of  these  provisions,  each  member  of  such  board 
favoring  the  same  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  fined  in  any  sum  not  less  than  double 
nor  more  than  five  times  the  amount  of  such  allowance,  to 
which  may  be  added  imprisonment  in  the  county  jail  for  any 
period  not  more  than  sixty  days,  and  the  office  of  such  com- 
missioner shall  be  declared  forfeited.    If  it  be  found  neces- 
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sary,  and  so  entered  of  record,  to  employ  any  person  to  ren- 
der any  service  as  contemplated  in  this  section,  as  r. 
public  necessity,  the  contract  for  such  employment  shall  be 
spread  of  record  in  said  court;  and,  for  such  services  ren- 
dered, the  claimant  shall  file  his  account  in  said  court  ten 
days  before  the  beginning  .of  the  term,  and  any  taxpayer 
shall  have  the  right  to  contest  the  claim."  This  section  of 
the  statute  makes  it  a  public  offense  for  the  board  of  county 
commissioners,  acting  as  such  board,  unless  in  a  case  of  in- 
dispensable public  necessity,  which  fact  is  to  be  found  and 
entered  of  record  as  part  of  its  orders,  to  make  any  allow- 
ance not  specifically  required  by  law  to  either  of  certain 
officers  named  therein. 

The  general  rule  is  recognized  that  material  matters  in 
either  civil  or  criminal  pleadings  must  be  directly  alleged, 
and  not  stated  by  way  of  recital.  Jackson  School  Tp.  v.  Par- 
low,  75  Ind.  118 ;  Shafer  v.  Bear,  etc.,  Co.,  4  Cal.  294;  Hall 
v.  Williams,  13  Minn.  260 ;  Lake  Shore,  etc.,  B.  Co.  v.  Cm- 
cinnati,  etc.,  B.  Co.,  116  Ind.  578. 

It  will  be  observed  from  the  reading  of  the  indictment 
that  the  allegation  as  to  the  necessity  for  the  allowance  and 
as  to  its  specific  requirements  by  law  are  by  recital,  and  not 
direct  averment.  The  words  "illegal"  and  "unwarranted*' 
are  conclusions  of  law,  and  do  not  describe  the  offense  at- 
tempted to  be  charged.  This  count  does  not  charge  that  the 
allowance  was  made  out  of  the  moneys  of  the  county  of 
Lawrence.  The  date  at  which  the  services  were  claimed  to 
have  been  rendered  is  not  stated.  Its  averments  are  not  suf- 
ficient to  bar  another  prosecution  for  the  same  offense.  It 
does  not  appear,  except  by  inference,  that  the  party  named 
as  auditor,  at  the  time  the  claim  was  filed  and  allowed,  was 
auditor  at  the  time  the  services  were  rendered,  for  which 
compensation  was  claimed.  This  date  is  material,  for  under 
the  law  in  force  until  March  11,  1895,  the  board  of  county 
commissioners  were  authorized  to  employ  and  pay  a  clerk  to 
record  the  proceedings  of  the  board  in  a  book  provided  for 
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such  purpose.  §7831  Burns  1894,  §5746  Horner  1897. 
It  is  a  principle  of  criminal  pleading  that  an  indictment 
upon  a  statute  must  state  the  facts  which  constitute  the 
definition  of  the  offense  in  the  act  so  as  to  bring  the  de- 
fendant within  it*  The  indictment  before  us  may  be  true 
and  the  defendant  not  guilty  of  the  offense  described  in  the 
statute. 

The  court  did  not  err  in  sustaining  the  motion  to  quasL 

Judgment  affirmed.    Wiley,  J.,  dissents. 

Dissenting  Opinion. 

Wiley,  J. — ^I  concur  with  my  associates  in  holding  that 
the  second  count  of  the  indictment  is  bad,  but  am  not  in 
accord  either  with  the  reasoning  or  the  conclusion  reached 
in  the  prevailing  opinion  holding  that  the  court  correctly 
sustained  the  motion  to  quash  as  to  the  first  count. 

In  determining  the  sufficiency  of  the  first  count  there  are 
two  sections  of  the  statute  which  may  properly  be  consid- 
ered, viz.,  §§7853,  6548  Bums  1894.  The  former  sec- 
tion is  quoted  in  the  prevailing  opinion,  and  need  not 
here  be  repeated.  The  latter  section  is  as  follows :  "It  shall 
be  xmlawful  for  any  board  of  commissioners  to  allow  any 
county,  township  or  other  public  officer,  any  sum  of  money 
out  of  a  county  treasury,  except  when  the  statutes  confer 
the  clear  and  unequivocal  authority  to  do  so."  Section  7853, 
supra,  prohibits  the  board  of  commissioners  from  making 
any  allowance  to  any  county  auditor,  etc.,  which  such  allow- 
ance is  not  specifically  required  by  law,  unless  in  case  of  in- 
dispensable public  necessity  to  be  found  and  entered  of 
record  as  a  part  of  its  order.  This  section  also  provides  a 
penalty  for  the  violation  of  its  provisions.  Section  6548, 
supra,  makes  it  unlawful  for  a  board  of  commissioners  to 
allo^  any  county,  township,  or  other  public  officer  any  sum 
of  money  out  of  the  county  treasury  except  when  the  stat- 
utes confer  the  "clear  and  unequivocal  authority  to  do  so.'^ 
This  section  makes  such  allowance  of  money  unlawful,  but 
does  not  prescribe  a  penalty. 
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The  first  question  to  be  determined  is,  was  the  claim  of 
the  county  auditor,  which  was  filed  by  him  and  allowed 
by  the  board,  and  which  is  described  in  the  first  count  of 
the  indictment,  an  unlawful  or  unwarranted  claim  ?  If  the 
auditor  was  not  entitled  to  the  compensation  specified  in 
the  claim  filed,  and  as  allowed,  then  it  was  an  illegal  claim 
against  the  county ;  there  was  no  liability  on  the  part  of  the 
county,  and  its  allowance  by  the  board  was  unlawful,  within 
the  meaning  of  th6  statute.  I  am  informed  by  the  indict- 
ment that  the  basis  of  the  claim  of  the  auditor  was  for  extra 
services  claimed  to  have  been  rendered  by  him  on  account 
of  gravel  roads,  as  clerk  of  the  board  for  thirty-two  months, 
at  $25  per  month.  By  the  act  of  1891,  the  compensation 
of  county  officers  in  this  State  was  graded  and  fixed.  It  is 
plain  that  it  was  the  intention  oi  the  legislature  by  said 
act  to  regulate,  adjust,  and  fix  such  compensation,  to  the 
end  that  constructive  fees  should  neither  be  charged  nor 
paid.  The  law,  as  then  passed,  became  a  public  necessity 
to  correct  well  known  abuses  that  had  grown  up  under  our 
former  laws,  and  that  the  public  might  be  protected  against 
imjust  and  unwarranted  claims  of  public  officers.  By  the 
act  of  1891,  the  salary  of  the  auditor  of  Lawrence  county 
was  fixed  at  $2,400.  Acts  1891,  p.  433.  By  the  amended 
act  of  1895,  the  salary  of  the  auditor  of  said  county  was 
fixed  at  $2,300  per  annum.  §7403  Horner  1897. 
§7356  Homer  1897,  being  a  part  of  the  amended  fee 
and  salary  law  of  1895,  provides  that  "The  county 
officers  named  herein  shall  be  entitled  to  receive  for  their 
services  the  compensation  specified  in  this  act  *  *  *  * 
subject  to  the  conditions  herein  prescribed,  and  they  shall 
receive  no  other  compensation  whatever/*  The  italicization 
is  my  own.  The  act  of  1891,  supra,  contained  the  same  pro- 
vision. Act8l891,pp.  427,  428.  Section  7450  Horner  4897, 
provides  for  the  taxing  of  certain  fees  by  county  au- 
ditors in  behalf  of  their  respective  counties,  the  fees  and 
amounts  to  be  designated  "Auditor's  costs,"  but  it  is  fmv 
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ther  provided  that  such  fees  so  taxed  "shall  in  no  sense  be- 
long to  or  be  the  property  of  the  auditor,  but  shall  belong 
to  and  be  the  property  of  the  county."  Among  the  many 
duties  of  a  county  auditor  prescribed  by  the  legislature  is 
that  "by  virtue  of  his  office  he  shall  be  clerk  of  the  board  of 
county  commissioners  of  his  county,  and  shall  keep  an  ac- 
curate record  of  all  the  corporate  proceedings  of  such 
board."  §5895  Horner  1897.  By  §6740  Horner  1897, 
it  is  made  the  duty  of  the  auditor  to  attend  the 
meetings  of  the  board  of  commissioners  and  to  keep  a  record 
of  their  proceedings.  '  If  the  legislature  has  provided  any 
extra  or  additional  compensation  for  a  county  auditor  for 
performing  the  duty  prescribed  in  the  section  of  the  stat- 
uate  just  cited,  I  am  unable  to  find  it,  and  counsel  have  not 
pointed  it  out  in  their  brief.  I  have  thus  referred  to  all 
the  statutes  that  have  any  bearing  upon  the  question  now 
under  consideration,  and  it  seems  manifest  that  in  none  of 
them  is  any  provision  made  authorizing  the  payment,  by  a 
board  of  commissioners,  of  a  claim  against  a  county  of  the 
character  of  that  described  in  the  indictment ;  while  on  tlie 
contrary  there  appears  to  have  been  a  studied  effort  on  the 
part  of  the  legislature  in  these  several  enactments  to  guard 
against  such  claims  and  the  payment  thereof.  While  it  is 
unnecessary  to  refer  by  sections  to  the  law,  it  is  sufficient 
to  say  that  the  legislature  has  clothed  the  several  boards  of 
commissioners  in  this  State  with  power  and  jurisdiction, 
under  certain  conditions  and  within  fixed  limitations,  to 
have  constructed  under  their  orders  free  gravel  roads.  This 
authority  is  conferred  upon  them  in  the  same  manner  as 
their  authority  to  grant  liquor  licenses,  to  order,  on  petition, 
the  construction  of  public  ditches,  to  lay  out,  vacate,  anci 
change  public  highways,  to  build  court-houses,  etc.,  is  con- 
ferred. The  board  of  county  commissioners  is  a  statutory 
body,  and  all  its  powers,  its  authority  and  its  jurisdiction 
are  conferred  upon  it  by  the  legislature,  whose  creature  it 
is.    When  a  board  of  county  commissioners  is  exercising  its 
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jurisdiction  and  powers  relating  to  the  construction,  etc,  of 
gravel  roads,  as  delegated  to  it  by  the  legislature,  it  is  sim- 
ply acting  as  a  board  of  county  commissioners,  and  in  no 
other  capacity.  When  the  respective  commissioners  are 
sitting  as  a  board,  transacting  the  public  business  entrusted 
to  them,  it  is  made  the  duty  of  the  county  auditor,  as  I 
have  shown,  to  attend  their  sessions  and  to  keep  a  record 
of  their  proceedings.  This  duty  is  enjoined  upon  him  by 
statute,  and  in  assuming  his  official  position  he  engages  to 
perform  that  duty.  It  is  as  much  his  duty  to  attend  the  ses- 
sions of  the  board  when  it  is  engaged  in  hearing  and  deter- 
mining matters  pertaining  to  the  construction,  repair,  etc., 
of  gravel  roads,  and  to  keep  a  record  of  such  proceedings,  as 
it  is  his  duty  to  attend  the  sessions  of  the  board  when  it  is 
engaged  in  the  examination  and  allowance  of  claims  against 
the  county,  in  passing  upon  applications  for  liquor  licenses, 
in  acting  upon  petitions  for  the  location  or  vacation  of  high- 
ways, or  any  other  business  connected  with  such  board,  and 
to  keep  a  record  of  such  proceedings.  If  a  county  auditor 
is  entitled  to  extra  compensation  for  acting  as  clerk  of  the 
l)oard  of  commissioners  while  such  board  is  engaged  in  the 
discharge  of  the  duties  pertaining  to  the  construction  of 
gravel  roads,  by  the  same  course  of  reasoning  we  must  reach 
the  conclusion  that  he  would  be  entitled  to  extra  compensa- 
tion for  attending  the  meetings  of  the  board  and  keeping 
a  record  of  its  proceedings  when  engaged  in  the  dispatch  of 
its  business  pertaining  to  any  of  its  enumerated  duties.  To 
put  such  a  construction  upon  the  law  would  create  such  an 
endless  chain  system  of  extra  compensation  to  public  officers 
as  would  put  to  blush  the  most  greedy  official,  and  destroy 
the  commendable  work  of  the  legislature,  wliich  for  years 
has  been  to  erect  a  barrier,  by  its  wise  and  just  laws,  against 
just  such  attacks  as  this  upon  the  public  treasury.  I  am 
convinced,  from  an  examination  and  consideration  of  all  the 
laws  regulating  the  fees  and  salaries  of  county  officers,  that 
the  claim  of  the  auditor  of  Lawrence  county,  as  described 
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in  the  indictment,  was  unauthorized  by  any  law  now  upon 
the  statute  books,  and  was,  therefore,  an  illegal  and  unlaw- 
ful claim,  and  shoidd  not  have  been  allowed. 

The  next  inquiry  naturally  and  logically  leads  me  to  the 
consideration  of  the  question,  was  the  allowance  of  such 
claim  by  the  appellees,  acting  as  a  board  of  county  commis- 
sioners, an  unlawful  act,  within  the  meaning  of  the  statute, 
upon  which  the  indictment  rests  ?  Appellees  were  bound  to 
know  that  the  claim  of  the  auditor,  upon  which  they  were 
called  upon  to  act,  was  an  illegal  claim,  and  hence  not  bind- 
ing upon  the  county;  for  they  are  presumed  to  know  the 
law,  and  as  I  have  shown  there  is  no  warrant  in  the  statute 
in  justification  or  support  of  the  claim.  There  is  but  one 
theory  upon  which  appellees  can  be  relieved  from  criminal 
liability  under  the  charges  in  the  indictment,  and  that  is 
that,  in  the  allowance  of  the  claim,  they  acted  in  a  judicial 
capacity,  and  for  a  judicial  action,  although,  in  contraven- 
tion of  a  criminal  statute,  a  prosecution  will  not  lie.  In- 
deed, I  am  told  by  counsel  in  their  brief,  that  it  was  upon 
this  theory  alone  that  the  trial  court  sustained  the  motion 
to  quash.  I  can  not  believe  that  this  theory  can  be  success- 
fully maintained.  In  the  first  place,  if  it  can,  the  statute, 
§7853  Burns  1894,  is  nugatory,  inoperative,  and  in- 
effectual. When  a  claim  is  filed  in  the  auditor's  office 
against  the  county  (and  the  law  requires  all  such  claims  to 
be  so  filed)  it  can  only  be  disposed  of  in  two  ways;  (1)  by 
the  voluntary  withdrawal  of  it  by  the  claimant,  or  (2)  by  an 
action  of  the  board  either  in  allowing  or  disallowing  it. 

Statutes  are  not  passed  for  idle  or  meaningless  purposes, 
and  when  the  legislature  declared,  as  it  did  in  the  section 
just  referred  to,  and  §6548  Bums  1894,  that  it  should 
be  unlawful  for  any  board  of  county  commissioners  to  make 
any  allowance  to  any  county,  etc.,  officer,  "not  specifically 
required  by  law,"  "unless  in  cases  of  indispensable  public 
necessity,"  etc,  and  "except  when  the  statutes  confer  the 
clear  and  unequivocal  authority  to  do  so,"  it  meant  to  define 
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a  crime  against  the  public,  and  to  provide  a  punishment 
adequate  to  the  crime.  If  members  of  a  board  of  county 
commissioners  can  shield  themselves  from  an  act  declared 
by  the  legislature  to  be  a  crime,  by  claiming  that  they  acted 
in  a  judicial  capacity,  then  all  restrictions  as  to  their  pow- 
ers in  the  allowance  of  claims  might  as  well  be  removed.  A^ 
I  have  seen,  a  board  of  commissioners  is  a  creature  of  stat- 
ute. Tl^is  being  true,  it  has  no  authority  beyond  that  ex- 
pressly given  by  statute.  It  necessarily  follows  that  when 
a  claim  is  presented  to  it  for  allowance,  and  there  is  no  stat- 
ute which  gives  it  validity,  there  exists  no  authority  or 
power  to  allow  it.  There  being  no  such  authority,  it  can 
not  assume  or  usurp  judicial  functions  to  sanction  the  in- 
dividual acts  of  its  members,  or  to  protect  them  from  crim- 
inal liability. 

In  Waymire  v.  Powell,  105  Ind.  828,  the  court,  by 
Mitchell,  J.,  said:  ^The  compensation  of  officers  is,  as  a 
rule,  prescribed  by  law,  and  it  has  often  been  declared  by 
this  court,  that  before  any  public  officer  may  demand  or  re- 
ceive compensation  out  of  the  public  treasury  for  services 
performed  by  him,  it  is  required  that  he  show:  1.  That  a 
specific  compensation  is  allowed  by  law  for  the  services 
for  which  remuneration  is  claimed.  2.  That  express  au- 
thority exists  for  making  payment  out  of  the  public  funds." 
Citing  Nolle  v.  Board,  etc.,  101  Ind.  127 ;  Board,  etc.,  v. 
Oresham,  101  Ind.  53;  Board,  etc,  v.  Harman,  101  Ind. 
551 ;  Bynum  v.  Board,  etc.,  100  Ind.  90;  Wright  v.  Board, 
etc.,  98  Ind.  88.  "In  the  case  of  Board  v.  Oresham,  supra, 
this  court  said,  in  reference  to  the  rule  above  stated :  *It  is 
of  the  highest  concern  to  the  public  that  this  should  be  so; 
otherwise  it  would  be  within  the  power  of  one  body  of 
county  officials  to  compensate  the  other  county  officers  out 
of  the  public  treasury,  as  a  matter  of  grace  and  favor,  with- 
out limit  or  restraint.'  "  In  the  case  from  which  I  have  just 
quoted,  it  was  held  that  county  commissioners  can  not  com- 
pensate other  county  officers  for  official  services  without  ex- 
press authority  of  law. 
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This  court,  in  Board,  etc,  v.  Nichols,  12  Ind.  App.  315, 
had  Tinder  consideration  the  question  as  to  what  capacity  a 
board  of  commissioners  acted,  in  considering  and  allowing  a 
claim  against  the  county,  and  it  was  there  said :  "The  board 
in  hearing  such  claim,  acts  merely  in  the  capacity  of  an 
auditing  committee.  Its  action  is  ministerial  and  not 
judicial.  Any  order  made  by  it  in  allowing  or  refusing  to 
allow  the  claim  does  not  rise  to  the  dignity  of  a  judicial 
determination  or  judgment."  The  case  of  Board,  etc.,  v. 
Heaston,  144  Ind.  583j  is  instructive  upon  this  point.  In 
that  case,  Jordan,  J.,  said :  "We  have  seen  that  *  *  ♦ 
the  board  is  the  agency  of  the  county  for  the  transaction  of 
its  business.  A  portion  of  this  business  is  the  auditing  and 
allowing  of  ^egal  claims.'  We  are  of  the  opinion,  and  are 
constrained  to  hold,  that  when  the  board  examined  into  and 
allowed  the  claims  presented  to  them  by  appellee,  it  stood 
in  the  eye  of  the  law  as  the  representative  of  its  county,  and 
thereby  acted  in  its  administrative  capacity,  and  not  in  the 
character  of  a  court ;  that  while  its  order  so  made  might  be 
termed  quasi-judicial,  yet  it  did  not  attain  to  the  rank  of  a 
judicial  determination  or  judgment  so  as  to  bring  it  under 
the  protection  of  the  rule  res  judicata.  The  fact  that  the 
statute  pertaining  to  the  auditing  of  claims,  grants  an  ap- 
peal to  the  circuit  court  at  the  option  of  the  claimant,  lends 
no  force  to  the  contention  that  the  board  acts  as  a  court  in 
allowing  the  same."  In  other  states,  the  same  rule  obtains, 
and  it  is  held  that  the  allowance  of  a  claim  by  the  board  is 
not  res  judicata.  Commissioners,  etc.,  v.  Keller,  6  Kan. 
510;  Board,  etc.,  v.  Catlett,  86  Va.  158;  Abemathy  v. 
Phifer,  84  N.  C.  711. 

In  Myers  v.  Oibson,  152  Ind.  500,  while  the  question  was 
not  directly  presented,  yet  in  the  decision  the  doctrine  an- 
nounced in  the  cases  above  cited  was  discussed  and  approved. 
In  that  case,  in  addition  to  referring  to  and  approving  the 
rule  that  in  the  allowance  of  a  claim  a  county  board  acts  in 
its  executive  and  administrative  and  not  in  its  judicial  ca- 
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pacity,  Monk,  C.  J.,  said :  "It  is  settled  law  that  a  board  of 
commissioners  in  this  State  has  no  powers,  except  such  as 
are  expressly  given  by  statute,  and  such  as  are  necessary  to 
the  exercise  of  the  powers  expressly  given ;  and  the  powers 
so  given  are  limited  and  must  be  exercised  in  the  manner 
provided  by  statute/'  Citing,  Myers  v.  Oibsony  147  Ind. 
452 ;  Board,  etc.,  v.  Pollard,  17  Ind.  App.  470. 

In  Board,  etc.,  v.  Buchanan,  21  Ind.  App.  178,  the  rule 
that  a  board  of  county  commissioners,  in  allowing  a  claim 
against  the  county,  acts  in  an  administrative  and  not  a 
judicial  capacity  was  recognized  by  holding  that  the  allow- 
ance by  the  board  of  illegal  fees  to  a  county  clerk  was  no 
defense  in  an  action  by  the  county  to  recover  such  fees.  In 
that  case,  Robinson,  J.,  said :  "The  fact  that  the  claim  for 
the  fees  in  question  was  filed  before  the  board  of  county  com- 
missioners and  was  allowed  and  paid  accordingly,  con- 
stitutes no  defense  to  this  action.  The  Supreme  Court  has 
held  that  the  board  of  commissioners  can  not  bind  the  county 
by  allowing  an  unlawful  claim,  and  that  the  payment  of 
such  a  claim  in  defiance  of  a  statute,  is  not  a  payment  by 
the  county  within  the  rule  that  a  payment  under  mistake 
of  law  can  not  be  recovered."  Citing  Board,  etc.,  v.  Ileas- 
ton,  144  Ind.  583.  These  authorities  negative  the  theory 
that  the  appellees  acted  in  a  judicial  capacity. 

The  two  sections  of  the  statute  we  have  under  considera- 
tion, §§7853,  6548,  Burns,  1894,  relate  to  the  same  sub- 
ject-matter and  should  be  construed  together.  They  differ 
only  in  verbiage,  and  that  in  the  former  a  penalty  is  pre- 
scribed, while  in  the  latter  the  penalty  is  omitted.  The 
former  is  more  elastic,  in  that  in  cases  of  indispensable  pub- 
lic necessity,  to  be  found  and  entered  of  record,  the  board 
may  be  authorized  to  make  allowances  which  are  not  spe- 
cifically provided  for  by  law.  In  the  former,  also,  the  re- 
spective officers  are  named  to  which  allowances  are  prohib- 
ited which  are  "not  specifically  prescribed  by  law",  while  in 
the  latter  the  prohibition  goes  to  "any  county,  township  op 
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other  public  oflficer",  as  to  the  allowance  of  a  claim,  "except 
when  the  statutes  confer  the  clear  and  unequivocal  authority 
to  do  so."  By  both  of  the  sections,  the  act  of  making  unau- 
thorized or  unwarranted  allowances  is  made  unlawful.  X^on- 
struing  these  two  sections  of  the  statute  together,  I  have 
no  trouble  in  applying  the  facts  charged  in  the  first  count 
of  the  indictment  to  them  in  reaching  the  conclusion  that 
such  facts  constitute  a  crime  within  their  meaning  sufficient 
to  put  appellees  upon  trial.  I  have  considered  these  two 
sections  of  the  statute  in  conjunction,  for  the  reason  that 
jointly  they  fully  and  forcibly  express  the  legislative  inten- 
tion to  make  the  act  complained  of  a  crime,  and  while  a 
penalty  is  only  prescribed  by  section  7853,  supra,  it  is  now 
the  settled  law  in  this  State,  that  where  a  statute  makes  an 
act  unlawful,  but  fails  to  provide  a  penalty,  we  may  look  to 
another  statute  for  the  penalty,  if  such  there  be.  See  State 
V.  Buskirk,  20  Ind.  App.  496. 

The  law  in  force  until  March  11,  1895,  allowed  county 
commissioners  to  employ  and  pay  a  clerk,  whose  duty  it  was, 
under  the  statute,  to  record  all  proceedings  of  the  board 
when  acting  in  the  capacity  of  gravel  road  directors,  in  a 
book  provided  for  that  purpose.  §6868  Burns  1894. 
This  law,  however,  was  repealed  by  the  act  approved  March 
11,  1895.  Acts  1895,  p.  362.  After  the  passage  of  the  act 
of  1895,  the  board  of  county  commissioners  had  no  authority 
to  employ  a  clerk.  The  charge  in  this  case,  however,  is  not 
in  the  employment  of  a  clerk  in  violation  of  the  statute,  but 
in  making  an  allowance  to  a  county  auditor  for  extra  serv- 
ices— for  services  which  he  was  bound  to  perform  by  virtue 
of  his  office — and  in  the  absence  of  an  indispensable  public 
necessity  found  by  the  board  to  exist  and  entered  upon  its 
order-book.  The  question  has  been  put  at  rest  in  this  State, 
that  a  board  of  county  commissioners  can  not  make  such  an 
allowance  to  a  county  auditor  in  the  absence  of  such  finding. 

In  Nowles  v.  Board,  etc.,  86  Ind.  179,  the  Supreme  Court 
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said:  "In  addition  to  this  the  39th  section  provides,  that 
'The  board  of  county  commissioners  shall,  unless  in  cases  of 
indispensable  public  necessity,  to  be  found  and  entered  of 
record  as  part  of  their  orders,  make  no  allowance  not  specific- 
ally required  by  law  to  any  coimty  auditor',  and  makes  a 
violation  of  this  provision  a  misdemeanor.  These  services 
were  not  foimd  to  be,  nor  were  they  in  fact,  such  services 
as  are  contemplated  by  the  above  section,  and  as  their  pay- 
ment is  not  specifically  required  it  follows  that  the  payment 
is  prohibited,  and  that  no  recovery  can  be  had  for  them. 
These  services  must  be  deemed  a  part  of  the  services  for 
which  the  salary  is  allowed,  and  that  sum  must  compensate 
the  appellant/' 

In  Wright  v.  Board,  etc.,  98  Ind.  88,  appellant,  as 
auditor,  filed  a  claim  against  the  county  for  services  ren- 
dered in  the  establishment  of  a  free  gravel  road.  In  passing 
upon  the  validity  of  the  claim,  the  court  said:  "Where  a 
^ed  salary  is  provided  by  law,  and  fees  for  services  are 
specifically  designated,  the  officer  can  rightfully  claim  no 
other  compensation.  Unless  a  statute  expressly,  or  by  fair 
implication,  makes  provision  for  compensation,  a  claim  can 
not  be  enforced  by  legal  process  against  the  county  except 
where  there  is  a  contract  stipulating  for  the  services,  and 
the  contract  is  itself  within  the  authority  of  the  county 
commissioners.^'  See,  also,  Wright  v.  Board,  etc.,  98  Ind. 
108;  S tropes  v.  Board,  etc.,  84  Ind.  560. 

In  the  case  of  Board,  etc.,  v.  Barnes,  123  Ind.  403,  the 
board  of  commissioners  declared  that  "an  indispensable  pub- 
lic necessity  exists  during  the  construction  of  free  gravel 
roads  in  Tippecanoe  county,  whereby  the  auditor  is  com- 
pelled to  perform  a  large  amount  of  extra  labor,  for  whicli 
no  compensation  is  allowed  by  law.''  In  view  of  this  extra 
labor,  an  indispensable  public  necessity  was  declared  for 
extra  compensation  to  the  auditor.  Notwithstanding  this 
declaration,  the  Supreme  Court  held  that  the  auditor  could 
not  recover,  and  in  so  holding,  said:  "A  board  of  county 
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commissioiiers  can  not  add  to  its  power  nor  give  effect  to  an 
unauthorized  act  by  any  declaration  of  its  own.  It  can  not 
make  a  question  of  power  one  of  expediency  by  any  assertion 
or  recital.  Cobwebs  of  that  sort  will  be  swept  away  by  the 
courts,  and  the  action  of  the  tribunal  so  thorouglily  exam- 
ined and  explored  as  to  enable  the  courts  to  determine  the 
true  character  of  the  act  or  transaction.  What  can  not  be 
accomplished  directly  can  not  be  accomplished  by  indirec- 
tion. Declarations  will  not  be  permitted  to  conceal  or  cover 
the  proceedings,  for  the  courts  will  strip  off  covers  and  as- 
certain the  real  nature  of  the  transaction.  We  do  not,  there* 
fore,  attach  any  importance  to  the  recitals  in  the  orders 
before  us,  but,  putting  them  aside,  we  look  only  to  the  real 
act  performed  by  the  board.  We  have  no  diflSculty  in  ascer- 
taining the  real  character  of  the  act  in  this  instance,  for 
the  purpose  sought  to  be  accomplished  is  transparent.  No 
one  can  doubt  that  the  purpose  of  the  board  of  commission- 
ers was  to  add  to  the  fees  of  the  county  auditor.  The  ques- 
tion, therefore,  is,  has  a  board  of  commissioners  power  to 
add  to  the  fees  of  the  auditor  of  the  county  ?  We  know 
that  comprehensive  powers  are  conferred  upon  county  com- 
missioners; we  know,  too,  that  they  are,  in  a  sense,  the 
county.  But,  after  all,  the  county  is  no  more  than  a  public 
corporation,  created  by  statute  and  deriving  its  powers  from 
the  legislature.  If  a  county  is  not  given  power  to  fix  the 
fees  of  public  oflBcers  by  statute,  it  can  possess  no  such 
power.  It  adds  nothing,  therefore,  to  the  strength  of  the  ap- 
pellee's position  to  affirm  that  the  board  of  commissioners  is 
the  county.  But  it  is  not  strictly  true  that  the  board  is  the 
county.  It  can  by  no  possibility  be  true  that  the  board  is 
the  county,  for,  in  a  just  sense,  the  inhabitants  of  the  organ- 
ized locality  constitute  tlie  county.  In  strict  accuracy  the 
commissioners  are  public  officers  representing  the  county, 
with  powers  and  duties  defined  and  prescribed  by  statute. 
The  money  which  they  control  is  the  money  of  the  county, 
the  debts  which  they  incur  are  the  debts  of  the  county,  and 
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the  authority  they  exercise  is  such  as  resides  in  them  as  the 
officers  and  representatives  of  the  county.  But  the  source  of 
their  power  is  the  statute,  and  the  standard  by  which  it  is 
to  be  measured  is  that  supplied  by  the  legislative  enact- 
ments. It  is  true,  as  we  have  suggested,  that  the  grant  of 
a  principal  power  carries  by  implication  such  subsidiary 
powers  as  are  necessary  to  effectuate  the  principal  power, 
but  the  authority  to  fix  the  fees  of  a  county  officer  is  not  a 
subsidiary  power,  nor  can  it  be,  since  the  regulation  of  the 
fees  and  salaries  of  elective  officers  is  a  matter  of  principal 
importance  in  every  instance.  Our  own  cases  declare  that  a 
public  officer  is  not  entitled  to  any  other  compensation  than 
that  fixed  by  the  legislature  itself,  or  by  some  officer  or  body 
to  whom  authority  to  fix  the  compensation  has  been  dele- 
gated.'* 

In  Lee  v.  Board,  etc.,  124  Ind.  214,  a  like  question  was 
presented,  and  in  deciding  it  the  court  said :  "The  practical 
question  in  this,  and  all  other  cases  of  this  class,  is,  was  the 
work  for  which  the  public  officer  asks  compensation  out  of 
the  public  treasury,  such  as  is  embraced  in  the  general  duties 
of  his  office,  and  for  which  the  law  provides  compensation  ? 
If  it  was,  manifestly  the  commissioners  had  no  power  to  add 
to  the  compensation  prescribed  by  the  statute ;  if  it  was  not, 
then  it  is  pertinent  to  inquire  whether  the  county  commis- 
sioners have  power  to  supplement  the  provisions  made  by 
the  legislature,  by  adding  new  duties  to  a  public  office,  and 
fixing  compensation  for  the  added  duties  by  contract  with 
the  officer.  Until  it  can  be  shown  that  county  boards  are 
invested  with  power  to  supply  what  may  be  regarded  as  de- 
fects or  deficiencies  in  the  law,  by  enlarging  the  duties  of 
county  officers,  and  providing  compensation  for  what  may 
be  deemed  to  be  extraordinary  services,  claims  of  the  char- 
acter of  that  in  question  can  receive  no  countenance  from 
the  courts.  In  view  of  the  uniform  decisions  of  this  court, 
from  its  earliest  organization  until  now,  and  of  the  prohib- 
itory legislation  concerning  allowances,  which  looks  in  the 
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face  cf  county  boards  at  every  turn,  it  is  a  matter  of  surprise 
that  it  should  be  supposed  that  an  inferior  tribunal,  pos- 
sessed of  limited  jurisdiction,  such  as  is  committed  to  boards 
of  commissioners,  was  the  repository  of  such  general  and 
extraordinary  power."  See,  also.  Board,  etc.,,  v.  Johnson, 
127  Ind.  238 ;  Waymire  v.  Powell,  105  Ind.  328. 

In  the  case  of  Board,  etc,  v.  Buchanan,  21  Ind.  App.  178, 
this  court  held  that  a  public  officer  takes  and  holds  his 
office  for  the  compensation  stipulated  by  statute,  whether  the 
duties  of  the  office  be  increased  or  diminished.  In  the  same 
case  it  was  held  that  an  illegal  claim  for  fees  allowed  to  the 
clert  of  the  circuit  court  by  the  board  of  commissioners 
would  not  constitute  a  defense  to  an  action  by  the  county 
to  recover  back  such  fees.  Under  the  statute  and  the  au- 
thorities, the  claim  described  in  the  indictment,  and  which 
was  allowed  by  the  appellees,  acting  as  a  board  of  commis- 
sioners, was  an  illegal,  unfounded,  and  unwarranted  claim. 
It  can  not  be  upheld  upon  any  hypothesis.  It  is  charged  that 
appellees  unlawfully  and  wrongfully  allowed  this  claim,  and 
that  the  duties  performed  by  the  auditor,  upon  which  the 
claim  was  founded  and  allowed,  were  and  are  duties  which 
he  was  and  is  legally  required  to  perform  as  a  part  of  the 
duties  of  his  office  without  extra  compensation.  The  ap- 
pellees urge  that  the  first  count  of  the  indictment  does  not 
charge  that  the  allowance  made  to  the  auditor  was  not  made 
as  a  part  of  his  salary.  This  was  not  necessary.  It  does 
charge  that  the  claim  presented  was  for  extra  services  per- 
formed pertaining  to  free  gravel  roads,  and  that  such  claim 
was  illegal  and  wholly  unwarranted.  This  shows  that  the 
claim  was  for  extra  work,  and  it  necessarily  follows  that  it 
was  no  part  of  the  auditor's  salary,  which  is  fixed  by  law, 
and  the  commissioners  do  not  have  to  allow  it. 

It  is  further  urged  that  the  indictment  is  not  good  because 
it  does  not  charge  fraud  or  corruption.  I  can  not  believe 
that  such  omission  makes  the  indictment  bad.  It  charges  a 
Specific  violation  of  a  statutory  crime  in  the  substantial  Ian- 
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guage  of  the  statute.  It  charges  that  the  appellees  wrong- 
fully and  unlawfully  made  an  allowance  to  a  public  officer, 
the  county  auditor,  without  first  performing  mandatory 
steps  required  by  law,  and  which  the  law  says  shall  be  pun- 
ished criminally.  The  public  money  may  be  given  away 
without  either  fraud  or  corruption,  and  yet  be  a  violation  of 
the  law,  and  for  such  violation  a  prosecution  will  lie.  It  has 
many  times  been  held  that  an  indictment  which  sub- 
stantially follows  the  language  of  the  statute  in  defining  a 
crime,  etc.,  is  sufficient.  Of  the  many  authorities  so  hold- 
ing, I  cite  the  following:  Stewart  v.  States  111  Ind.  664; 
Benham  v.  State,  116  Ind.  112;  Oraeter  v.  State,  105  Ind. 
271 ;  State  v.  Miller,  98  Ind.  70 ;  Gillett  on  Crim.  Law, 
§132a. 

It  may  be  suggested  that  the  indictment  is  not  sufficient 
in  substance  and  form,  for  the  reason  that  it  does  not  ap- 
pear that  the  services  of  the  auditor,  for  which  he  was  al- 
lowed, were  not  rendered  in  some  other  capacity  than  that 
of  auditor,  for  which  he  was  entitled  to  compensation.  The 
indictment  does  charge  that  the  services  for  which  he  was 
allowed  were  the  services  which  were  required  of  him  to  be 
performed  as  such  auditor.  This  can  not  be  a  conclusion  of 
law,  but  a  statement  of  a  substantive  fact.  The  duties  of  a 
county  auditor  are  prescribed  by  law,  and  one  of  those  duties 
is  to  act  as  clerk  of  the  board  and  to  keep  its  record.  The 
only  service  he  could  perform  for  the  county  in  such  ca- 
pacity was  to  act  as  clerk  for  the  board  and  keep  a  record 
of  its  proceedings  while  it  was  engaged,  as  such  board,  in 
the  transacting  of  its  business  pertaining  to  gravel  roads. 
If  the  appellees  were  acting  in  the  capacity  of  a  board  of 
county  commissioners,  which  the  indictment  avers  they 
were,  and  if  the  services  for  which  the  auditor  charged  were 
for  services  performed  in  his  capacity  of  clerk  of  such  board, 
which  the  indictment  says  he  was,  then  it  precludes  the  idea 
that  either  the  board  or  the  auditor  was  acting  in  any  other 
capacity.    It  follows  as  a  necessity  that  the  appellees  were 
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not  acting  as  a  board  of,  gravel  road  directors^  and  that  the 
services  for  which  the  auditor  was  allowed  were  not  per- 
formed by  him  as  clerk  of  the  board  of  gravel  road  directors. 
The  statute^  §6868  Burns  1894,  prior  to  its  amend- 
ment in  1895,  made  the  board  of  county  commissioners 
ex  officio  a  board  of  gravel  road  directors,  but  it  did  not 
make  the  auditor  ex  officio  clerk  of  such  board.  It  author* 
ized  the  board  of  gravel  road  directors  to  appoint  a  superin- 
tendent and  a  clerk  They  were  required  to  keep  a  record  of 
their  proceedings  in  a  book  provided  for  that  purpose  by 
the  county  commissioners,  and  it  was  the  duty  of  the  clerk 
appointed  by  them  to  keep  such  record,  and  for  his  services 
he  was  to  receive  not  to  exceed  $1.50  per  day  for  the  time 
actually  employed  by  him.  There  was  no  requirement  of 
the  statute  that  the  board  of  gravel  road  directors  should  em- 
ploy the  auditor  as  clerk,  and  there  is  no  presumption  that 
they  did  in  this  instance,  for  they  were  authorized  to  employ 
any  "suitable  person.'*  The  act  constituting  the  board  of 
commissioners  a  board  of  gravel  road'  directors  went  into 
effect  March  24,  1879.  See  Acts  1879,  p.  226,  §6868 
Bums  1894.  In  1895,  §6868,  supra,  was  amended, 
and  all  that  part  relating  to  the  employment  of  some  "suit- 
able person"  to  act  as  clerk,  and  defining  his  duties,  was 
eliminated.  Acts  1895,  p.  362.  So  as  the  law  now  is,  and 
has  been  since  March,  1895,  the  board  of  gravel  road  di- 
rectors have  no  authority  to  employ  a  clerk.  It  might  be  sug- 
gested that  the  services  for  which  appellees,  acting  as  a  board 
of  county  commissioners,  allowed  the  auditor,  might  have 
been  for  services  rendered  by  him  as  clerk  of  the  board  of 
gravel  road  directors,  under  an  appointment,  and  before  the 
law  was  amended  in  1895,  and  that  the  indictment  should 
have  negatived  such  facts.  It  indeed  would  be  a  stretch  of 
the  imagination  and  a  forced  construction  that  would  lead  to 
such  conclusion.  When  the  indictment  avers  that  the  serv- 
ices for  which  the  auditor  charged  and  was  allowed  were 
services  which  he  was  required  to  perform  by  virtue  of  his 
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office  as  auditor,  and  when  we  remember  that  the  auditor's 
salary  is  fixed  by  law,  and  that  the  statute  specifically  pro- 
vides that  he  "shall  receive  no  other  compensation  what- 
ever," it  would  be  absurd  to  hold  that  because  the  indict- 
ment did  not  negative  these  facts  it  should  be  held  as  not 
charging  a  crime. 

Another  rule  of  construction  in  criminal  law  is  that  no 
greater  certainty  is  required  in  criminal  than  in  civil  pro- 
ceedings. McCool  V.  State,  23  Ind.  127.  Certainty  to  a 
common  intent  is  all  that  is  required  in  criminal  pleadings, 
and  an  indictment  need  not  be  more  certain  than  a  civil 
pleading.  Lay  v.  State,  12  Ind.  App.  362 ;  State  v.  Sarlls, 
135  Ind.  195. 

Reverting  again  to  the  question  of  pleading  an  exception 
or  negativing  a  state  of  facts  to  which  the  indictment  does 
not  apply,  it  seems  that  the  rule  is. firmly  established  that 
it  is  unnecessary  to  plead  such  exception  or  negative,  except 
where  there  is  an  exception  in  the  statute  defining  the  of 
fcnse,  then  the  indictment  must  negative  the  exception.  The 
law  in  relation  to  pleading  exceptions  in  criminal  pleading 
is  that  if  the  exception  is  contained  in  a  subsequent  clause 
or  statute,  it  is  a  matter  of  defense,  and  need  not  be  nega- 
tived in  the  indictment.  This  rule  applies  even  where  the 
exception  is  created  by  a  proviso  in  the  statute. 

In  Russell  v.  State,  50  Ind.  174,  it  was  said :  "The  law  in 
relation  to  exceptions  in  a  statute  is,  that  if  the  exception 
be  contained  in  a  subsequent  clause  or  statute,  it  is  a  matter 
of  defense  and  need  not  be  negatived  in  the  indictment." 
In  referring  to  that  case  and  quoting  the  language  above 
used,  the  Supreme  Court,  in  State  v.  Maddox,  74  Ind.  105, 
said :  "This,  we  understand,  is  the  settled  rule  of  law  on  the 
subject  now  under  consideration."  Citing  Archibald's  Crim. 
Pr.  &  PI.  (8th  ed.)  p.  361.  The  case  of  Hewitt  v.  State,  121 
Ind.  245,  was  a  prosecution  for  killing  a  dog.  The  statute, 
§2852  Bums  1894,  makes  it  a  misdemeanor  to  mis- 
chievously kill  a  dog  that  has  been  listed  for  taxation.    This 
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section  of  the  statute  contains  a  proviso  to  the  effect  that  it 
does  not  apply  if  the  dog,  when  killed,  was  engaged  in  com- 
mitting damages  to  the  property  of  any  person  other  than 
its  o\\Tier,  or  if  it  is  known  to  be  a  dog  that  will  kill  sheep, 
etc.  It  was  urged  that  the  indictment  was  not  good,  and 
one  of  the  objections  to  it  was  that  the  exception  contained 
in  the  proviso  was  not  negatived.  In  deciding  the  point, 
Mitchell,  C.  J.,  said :  "It  will  be  seen  that  the  exception  is 
in  a  substantive  clause  embraced  in  a  proviso,  and  not  in 
the  clause  of  the  statute  which  declares  and  defines  the  of- 
fense. The  indictment  is  good,  therefore,  within  the  estab- 
lished rule  that  'Where  an  offense  is  created  by  statute,  and 
an  exception  is  made,  either  by  another  statute  or  by  another 
substantive  clause  of  the  same  statute,  it  is  not  necessary  for 
the  prosecutor,  either  in  the  indictment  or  by  evidence,  to 
show  that  the  defendant  does  not  come  within  the  e:iception ; 
but  it  is  for  the  defendant  to  prove  the  affirmative  and  which 
he  may  do  under  the  plea  of  not  guilty.'  "  To  the  same  effect 
is  the  case  of  Mergcntheim  v.  State,  107  Ind.  567.  But  in 
the  case  before  us  there  is  no  proviso  in  the  statute,  or  in 
any  other  statute,  creating  an  exception.  The  offense  of 
which  appellees  are  charged  is  plainly  defined  by  the  statute, 
and  the  language  used  in  defining  the  offense  is  plain,  clear, 
and  unequivocal.  There  is  no  hidden  meaning  in  it.  The 
statute  simply  says  that  it  shall  be  unlawful  for  the  board 
of  commissioners  to  do  a  certain  thing,  and  the  indictment 
charges  that  they  did  the  very  thing  wliich  the  statute  has 
defined  as  an  offense,  and  the  charge  is  in  the  substantial 
language  of  the  statute.  I  do  not  conceive  it  to  be  a  duty  of 
the  court  to  search  other  statutes  to  see  if  there  is  not  some 
remote  or  contingent  provision  therein  contained  whereby 
it  might  appear  that  the  county  auditor  had  performed  some 
extra  or  other  service  not  specifically  enjoined  upon  him  by 
virtue  of  his  office,  and  in  some  other  capacity,  for  which 
the  commissioners  might  be  authorized  to  make  him  an  al- 
lowance out  of  the  public  treasury.    If  such  a  contingency 
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exists,  then  it  could  be  pleaded  as  a  defense,  but  it  never 
has  been  held,  either  in  criminal  or  in  civil  proceedings, 
that  the  complaining  party  must  not  only  state  the  facts 
upon  which  he  rests  his  case,  but  must  also  state  the  facts 
upon  which  his  adversary  may  rest  his  defense.  Under  the 
rule,  which  is  unvarying,  in  this  State,  and  adhered  to  by 
all  the  text-writers,  the  indictment  did  not  have  to  aver  any 
facts  tending  to  show  that  the  appellees  might  make  a  suc- 
cessful defense  upon  the  provisions  of  some  other  statute. 

It  follows  from  this  that  it  was  not  necessary  to  charge 
in  the  indictment  facts  showing  that  the  services  performed 
by  the  auditor  were  not  other  services  not  required  to  be 
performed  by  him.  If  such  a  condition  existed,  appellees 
might  base  a  defense  upon  it,  but  in  my  judgment  the  in- 
dictment did  not  have  to  show  such  condition.  Having  ex- 
pressed ray  views  upon  the  general  principles  involved  and 
the  law  as  generally  applied  to  the  facts  charged,  I  will  now 
briefly  review  the  prevailing  opinion,  and  attempt  to  show 
why,  in  my  judgment,  my  associates  have  reached  a  wrong 
conclusion.  The  prevailing  opinion  rests  upon  four  propo- 
sitions: (1)  That  the  material  matters  alleged  in  the  indict- 
ment are  not  directly  alleged,  but  stated  by  way  of  recital ; 
(2)  that  it  does  not  appear,  except  by  inference,  that  the 
party  named  as  auditor  was  such  auditor  at  the  time  the 
services  were  rendered ;  (3)  that  the  averments  are  not  suf- 
ficient to  bar  another  prosecution  for  the  same  offense;  (4) 
that  the  indictment  does  not  state  the  facts  which  constitute 
the  definition  of  the  offense  in  the  statute  so  as  to  bring  the 
defendants  within  it. 

The  rule  is  correctly  stated  in  the  prevailing  opinion, 
that  material  matters  in  criminal  pleadings  mtist  be  directly 
alleged  and  not  stated  by  way  of  recital ;  but  the  rule  here  is, 
in  my  judgment,  misapplied.  The  opinion  says  that  the  al- 
legations as  to  the  necessity  for  the  allowance  and  as  to  its 
specific  requirements  by  law  are  by  recital  and  not  by  direct 
averment,  because  the  words  "illegal**  and  "unwarranted 
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are  conclusions  of  law,  and  do  not  describe  the  offense  at- 
tempted to  be  charged.  Section  7883  Bums  1894,  forbids 
the  allowance  of  any  claim  by  the  board  of  commissioners 
to  a  county  auditor  and  other  officers  named,  not  specifically 
required  by  law,  except  in  cases  of  indispensable  public 
necessity,  which  indispensable  public  necessity  shall  first 
be  found  and  entered  of  record.  Section  6548  Bums  1894, 
declares  that  it  shall  be  unlawful  for  such  board  to  allow 
any  county  or  other  public  officer  any  sum  of  money  out  of 
a  county  treasury  except  when  the  statute  confers  the  clear 
and  unequivocal  authority  to  do  so.  Now  the  first  count 
of  the  indictment  charges  that  the  appellees  were  members 
of  the  board,  and  that  while  acting  as  such,  unlawfully  and 
wrongfully  allowed  a  specific  claim  to  a  county  auditor ;  that 
there  was  no  indispensable  public  necessity  for  such  allow- 
ance; that  no  such  necessity  was  found  and  entered  of 
record ;  that  such  allowance  was  not  specifically  required  by 
law ;  that  such  allowance  was  unlawfully  made  for  certain 
pretended  services  in  the  performance  of  certain  duties,  to 
wit,  extra  work  on  account  of  gravel  roads  as  clerk  of  board, 
etc.  The  violation  of  any  criminal  statute  is  an  unlawful 
act,  for  it  is  in  defiance  of  law.  The  indictment  says  the 
act  charged  was  unlawful  and  wrongful.  The  words  "il- 
legal" and  "unwarranted"  used  in  the  indictment  do  not, 
in  my  judgment,  add  to  or  take  from  it.  If  an  act  is  un- 
lawful, it  is  both  "illegal"  and  "unwarranted,"  and  it  seems 
plain  to  me  that  this  is  the  sense  in  which  they  are  used 
in  the  indictment.  In  an  indictment  for  assault  and  bat- 
tery, it  is  sufficient  to  chai^  the  act  as  being  done  un- 
lawfully. There  is  just  as  good  reason  for  saying  that  that 
would  be  stating  a  conclusion  and  not  a  material  fact,  as  to 
say  here  that  the  facts  before  us  state  a  mere  conclusion.  To 
my  mind,  every  essential  and  material  fact  constituting  the 
offense  as  designated  by  the  statutes  is  specifically  and 
clearly  stated  in  the  indictment.  (2)  It  is  urged  in  the 
prevailing  opinion  that  it  does  not  appear  from  the  indict- 
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ment  that  the  party  named  was  the  county  auditor  at  the 
time  the  services  were  rendered.  Concede,  for  the  argu- 
ment, that  there  is  no  direct  averment  that  he  was  such 
auditor,  yet  every  reasonable  inference  shows  that  he  was. 
Malott  is  referred  to,  named,  and  described  as  the  "duly 
elected,  qualified  and  acting  auditor."  The  pretended  serv- 
ices for  which  he  was  allowed  was  for  "extra  work  on  ac- 
count of  gravel  roads  as  clerk  of  board  for  thirty-two 
months,"  etc.  I  have  shown  in  the  former  part  of  this  opin- 
ion that  a  county  auditor  is  ex  officio  clerk  of  the  board  of 
commissioners.  I  have  also  shown  that  until  the  act  of 
1895,  the  board  of  commissioners,  while  sitting  as  a  board 
of  gravel  road  directors,  were  authorized  to  employ  a  clerk 
to  keep  the  record,  and  to  pay  such  clerk  a  fixed  per  diem. 
He  was  not  to  be  paid  so  much  per  month,  but  so  much  per 
day  for  every  day  actually  so  employed.  Now  the  indict- 
ment charges  that  the  allowance  was  made  to  him  for  pre- 
tended services  as  clerk  of  the  board,  and  not  as  clerk  of 
the  gravel  road  directors.  If  the  claim  had  been  for  services 
as  clerk  of  the  gravel  road  directors,  it  would  have  been  for 
a  fixed  number  of  days  at  a  fixed  per  diem  as  designated  by 
statute.  The  only  way  a  county  auditor  can  act  as  clerk  of 
a  board  of  county  commissioners  is  to  act  by  virtue  of  his 
office,  and  this  duty  is  enjoined  upon  him  by  statute,  and 
the  statute,  as  I  have  shown,  fixes  his  salary  and  specifically 
says  that  he  shall  receive  "no  other  compensation  whatever." 
It  seems  to  me,  therefore,  that  no  reasonable  construction 
can  be  placed  upon  the  language  used  which  would  lead  to 
any  other  conclusion  than  that  it  definitely  and  clearly 
shows  that  Malott  was  auditor  at  the  time  the  services  were 
rendered  for  which  he  was  allowed.  I  can  not  believe  that 
courts  should  resort  to  fine  technicalities  and  hair-splitting 
distinctions  to  shield  public  officers  who  have  betrayed  the 
trust  confided  to  them,  when  in  plain  violation  of  a  law 
enacted  out  of  public  necessity  they  have  unlawfully  and 
wrongfully  plundered  the  public  treasury,  as  was  plainly 
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clone  in  this  case,  as  shown  by  the  indictment.  It  seems  to 
me  a  mere  subterfuge  to  say  that  the  indictment  does  not 
show  that  the  allowance  was  made  out  of  the  moneys  of  the 
county,  as  is  said  in  the  prevailing  opinion,  and  for  this 
reason,  it  is  bad.  Courts  take  judicial  knowledge  of  the 
laws  of  the  State,  and  are  bound  to  know  that  a  board  of 
county  commissioners  can  not  make  an  allowance  except  out 
of  the  moneys  of  the  county  they  represent.  It  is  provided 
by  statute  that  "neither  presumptions  of  law  nor  matters  of 
which  judicial  notice  is  taken  need  be  stated  in  an  indict- 
ment."     §1739  Ilomer   1897.      This  was  also  the  rule  at 

t 

common  law.  A  board  of  commissioners  is,  in  a  large  sense, 
the  fiscal  agent  of  the  county.  In  financial  matters  they  do 
not  have  jurisdiction  over  any  funds  except  the  county's, 
and  hence,  in  making  an  allowance,  it  is  not  necessary  to 
enter  as  a  part  of  the  order  that  it  is  to  be  paid  out  of  the 
county  treasury,  for  it  follows  as  a  matter  both  of  law  and 
fact.  In  §7853  Bums  1894,  the  legislature  did  not 
see  any  necessity  for  expressing  in  the  statute  that  the  county 
commissioners  should  not  make  any  allowance,  etc.,  to  be 
paid  out  of  the  moneys  of  the  county.  The  legislature  knew, 
as  courts  must  know,  that  that  is  the  only  way  such  allow- 
ances could  be  paid,  and  it  was  useless  so  to  express  it  in 
the  law.  'The  board  could  not  have  made  an  effective  order 
to  pay  the  allowance  out  of  any  money  over  which  they  had 
no  control,  and  as  the  only  funds  at  their  disposal  were  the 
county  funds,  it  follows  as  a  logical  and  legal  conclusion 
that  the  allowance  was  to  be  so  paid,  and  hence  the  aver- 
ments are  amply  sufficient  in  this  respect.  (3)  That  the 
averments  are  not  sufficient  to  bar  another  prosecution  for 
the"  same  offense.  I  am  unable  to  see  any  merit  in  this  con- 
tention.  Succinctly  stated,  the  indictment  shows  the  follow- 
ing material  facts:  That  appellees  were  members  of  the 
board  of  countv  commissioners ;  that  Malott  was  auditor  of 
the  county;  that  on  November  27,  1897,  appellees,  while 
sitting  and  acting  as  such  board,  unlawfully  voted  for  and 
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allowed  said  Malott  as  such  auditor  the  sum  of  $500  for 
extra  work,  etc.,  as  clerk  of  the  board,  etc. ;  that  there  was  no 
indispensable  public  necessity  for  such  allowance;  that  no 
such  indispensable  public  necessity  had  been  found  and  en- 
tered of  record ;  that  such  allowance  was  not  specifically  or 
otherwise  required  by  law;  that  said  claim  was  for  pre- 
tended services  rendered,  etc.,  and  that  the  duties  performed 
by  said  Malott  for  which  said  claim  was  filed,  pretended, 
and  allowed,  were  and  are  duties  which  he  was  legally  re- 
quired to  perform  as  a  part  of  the  duties  of  hia  said  office, 
without  extra  pay,  etc.  The  facts  thus  stated  are  all  plain 
and  distinct.  They  definitely  designate  the  date  of  the  al- 
lowance and  all  the  acts  constituting  the  offense.  The  facts 
are  in  perfect  harmony  with  the  statute.  The  offense  is  de- 
fined in  almost  the  exact  language  of  the  statute,  and  the 
acts  constituting  the  offense  are  clearly  stated.  All  that  is 
required  in  a  criminal  charge  is  that  it  should  be  prepared 
with  that  degree  of  certainty  that  the  court  and  jury  may 
know  what  they  are  to  try,  and  to  acquit  the  defendant  of 
or  punish  him  for ;  that  the  defendant  may  know  what  he  is 
to  answer  to,  and  that  the  record  may  show,  as  far  as  may 
be,  for  what  he  has  once  been  put  in  jeopardy.  Whitney  v. 
Stale,  10  Ind.  404 ;  McLaughlin  v.  State,  45  Ind.  838 ;  Gil- 
lett  on  Crim.  Law  (2nd  ed.)  125.  The  law  does  not  re- 
quire that  minute  facts  be  stated  so  as  to  save  the  defendant 
the  necessity  of  introducing  parol  evidence  to  show  the  iden- 
tity of  the  offense  charged  on  a  plea  of  former  jeopardy. 
State  V.  Malone,  8  Ind.  App.  8. 

To  my  mind  the  indictment  is  sufficient  under  the  general 
provisions  of  §1755  Homer  1897.  It  is  there  declared 
that  the  indictment  will  be  sufficient  if  it  can  be  understood 
therefrom  (1)  that  it  was  found  by  the  grand  jury;  (2)  that 
the  defendant  is  named ;  (3)  that  an  offense  was  committed 
within  the  jurisdiction  of  the  court,  or  is  triable  therein ; 
(4)  that  the  offense  charged  is  clearly  set  forth  in  plain 
and  concise  language;  (5)  that  the  offense  is  charged  with 
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such  a  degree  of  certainty  that  the  court  may  pronounce 
judgment  upon  conviction.  It  seems  to  me  that  all  these 
requirements  are  embodied  in  the  indictment  in  this  case. 
§1756  Homer  1897,  after  enumerating  certain  defects 
for  which  an  indictment  shall  not  be  quashed,  provides 
in  subdivision  ten  that  it  shall  not  be  quashed  ^^for  any 
other  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon 
the  merits."  I  am  utterly  imable  to  see  how  the  substantial 
rights  of  the  defendants  (appellees)  could  be  prejudiced  in 
a  trial  under  the  indictment  upon  the  facts,  on  the  merits  of 
the  case,  and  for  the  reasons  given  and  the  authorities  cited, 
I  am  led  to  the  conclusion  that  the  averments  of  the  indict- 
ment are  sufficient  to  bar  another  prosecution  for  the  same 
offense.  (4)  As  to  the  fourth  reason  urged  against  the  suf- 
ficiency of  the  indictment  in  the  prevailing  opinion,  what  I 
have  said  as  to  the  facts  stated  in  defining  the  offense  is 
applicable,  and  I  will  not  notice  it  further. 

The  whole  question  here  resolves  itself  to  this  proposi- 
tion: The  salary  of  the  auditor  was  fixed  by  law;  he  was 
not  entitled  to  any  extra  fees  or  other  compensation;  the 
appellees,  acting  as  a  board  of  commissioners,  imlawfully 
allowed  him  $500  out  of  the  public  treasury,  and  thus  in- 
creased his  salary  to  that  extent  in  plain  violation  of  the 
statute.  The  indictment,  it  seems  to  me,  shows  these  facts 
with  sufficient  certainty,  and  the  motion  to  quash  should 
have  been  overruled. 


Ross  V.  The  Union  Cement  and  Lime  Company. 

[No.  8,216.     Filed  November  2,  1900.  ] 

Mastbr  and  Servant. — Actum  by  Quarry  Employe  for  Personal  In- 
jttrtes. — FeUow  Servant.^'P}smtitt  was  employed  to  keep  the  floor 
of  a  quarry  tumiel  free  from  small  rocks,  under  the  direction  of  de- 
fendant's foreman.  The  rocks  to  be  cleared  away  were  snch  as  would 
be  thrown  out  from  time  to  time  by  blasting.  Two  days  before  plain- 
tiff was  injured,  a  large  rock  was  thrown  out  by  a  blast  and  was 
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supported  in  a  dangerous  position  by  smaller  rocks  thrown  out  in 
the  same  manner.  Some  of  the  loose  rocks  supporting  the  large  one 
were  removed  by  the  foreman,  and  while  plaintiff  was  working  in 
the  line  of  his  duty  the  stone  fell  on  and  injured  him.  Held,  that 
the  foreman  was  a  fellow  servant  of  plaintiff,  and  that  there  oould 
be  no  recovery. 

From  the  Floyd  Circuit  Court.    Affirmed. 

Evan  B.  Stotsenhurg,  for  appellant. 
M.  Z.  Stannard,  for  appellee. 

Black,  J. — This  was  an  action  commenced  in  the  Clark 
Circuit  (.^ourt,  from- which,  after  an  issue  had  been  formed 
by  an  answer  in  denial,  the  venue  was  changed  to  the  court 
below,  where  upon  trial  by  jury  a  general  verdict  was  re- 
turned in  favor  of  the  appellant,  who  was  the  plaintiff. 
With  the  general  verdict  the  jury  returned  answers  to  in- 
terrogatories, and  the  court  sustained  the  appellee's  motion 
for  judgment  in  its  favor  upon  the  special  finding  of  facts, 
and  gave  judgment  accordingly. 

The  complaint,  after  preliminary  averments,  showed 
that  the  appellant  was  employed  by  the  appellee  to  work  as 
a  laborer  in  its  quarry,  consisting  of  tunnels,  shafts  and 
mines  in  the  ground,  his  duty  consisting  of  loading  stono 
into  cars  and  of  keeping  the  floor  of  the  quarry  clear  and 
free  from  small  rocks  and  spawls ;  that  on  the  23rd  of  May 
1898,  the  appellee  without  the  knowledge  of  the  appellant 
left  a  large  rock  in  the  tunnel,  standing  on  a  loose  founda- 
tion 6i  broken  stones ;  that  said  rock  weighed  about  1,000 
pounds  and  was  not  propped  or  in  any  way  protected  from 
falling,  and  it  had  been  so  suffered  to  be  and  remain  in  said 
condition  for  forty-eight  hours  before  the  appellant  was 
injured  as  hereinafter  stated;  that  the  appellant  had  no 
knowledge  of  the  dangerous  position  or  condition  of  said 
rock,  but  while  he  was  engaged  in  the  business  of  cleaning 
up  the  floor  of  said  tunnel,  under  the  order  and  direction 
of  the  foreman  of  the  appellee,  and  without  any  fault  of 
the  appellant,  said  rock,  being  without  props  or  other  ap- 
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pliances  to  prevent  it  from  falling,  fell  over  upon  the  ap- 
pellant, crushing  and  pinning  him  to  the  ground,  etc.,  his 
injuries  being  stated,  etc. 

No  question  in  relation  to  the  pleadings  is  presented.  The 
facts  specially  found  by  the  jury  in  answer  to  interroga- 
tories were  in  substance  as  follows :  The  appellant  when  in- 
jured was  working  in  the  appellee's  tunnel,  and  had  worked 
at  loading  stone  for  five  weeks  before  that  time.  He  had 
worked  at  loading  rock  in  cars  in  the  open  face  quarry  be- 
fore working  in  the  tunnel,  and  he  had  worked  at  picking 
up  loose  stone  from  the  floor  of  the  tunnel  and  placing  the 
same  in  cars  for  three  weeks  before  the  injury.  It  was 
the  custom  of  the  appellee  to  blast  rock  in  its  tunnel  by 
means  of  explosives.  The  blasting  threw  quantities  of  loose 
rock  on  the  floor  of  the  tunnel,  and  it  was  the  appellant's 
duty,  when  a  quantity  of  rock  had  been  thrown  out  on  the 
floor  of  the  tunnel  by  means  of  blasts,  to  load  portions  of 
said  rock  into  cars.  lie  had  been  engaged  in  loading  into 
cars  loose  rock  thrown  on  the  floor  of  the  tunnel  by  means 
of  blasts  for  three  weeks  before  the  date  of  his  injury,  and 
he  was  so  engaged  when  injured  as  complained  of.  The 
rock  which  fell  upon  and  injured  the  appellee  was  thrown 
out  by  one  of  the  blasts.  It  stood  on  edge  supported  by  other 
loose  rocks  thrown  out  by  the  blasts.  The  appellant  was 
loading  rock  in  a  car  near  this  stone  for  two. hours  before 
he  was  injured.  In  loading  loose  rock  into  cars,  the  appel- 
lant, before  he  was  injured,  picked  up  loose  rock  from  the 
floor  of  the  tunnel  near  the  point  where  the  rock  stood 
which  fell  upon  and  injured  him.  In  cleaning  the  floor  of 
the  tunnel  before  the  stone  fell,  the  appellant  did  not  re- 
move any  portion  of  the  loose  rock  supporting  the  stone 
which  fell  upon  and  injured  him,  and  it  was  not  his  act  in 
removing  a  portion  of  the  loose  stone  which  supported  the 
stone  which  fell  upon  him  that  caused  it  to  fall.  In  clean- 
ing the  floor  of  the  tunnel,  Frank  Woerle,  appellant's  boss, 

Vol.  26—30 
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removed  a  portion  of  the  loose  rock  supporting  the  stone 
which  fell  upon  and  injured  the  appellant,  and  it  was  the 
act  of  the  appellant's  boss,  Frank  Woerle,  in  removing  a 
portion  of  the  loose  stone  which  supported  the  stone  which 
fell  upon  the  appellant  that  caused  it  to  fall.  The  jury 
answered,  "unknown,"  to  the  question,  "Would  the  stone 
which  fell  upon  plaintiff  have  continued  to  stand  in  its  up- 
right position  if  none  of  the  loose  stone  supporting  it  had 
been  removed  ?"  A  like  answer  was  returned  to  the  ques- 
tion, "Would  the  stone  which  fell  upon  the  plaintiff  have 
continued  to  stand  in  its  upright  position,  without  props 
or  other  appliances  to  prevent  it  from  falling,  if  the  loose 
stone  on  which  it  was  standing  had  not  been  removed  ?"  It 
was  further  found  specially,  that  Lewis  Girdler  was  the  gen- 
eral superintendent  in  charge  of  the  appellee's  mill,  quarries 
and  tunnels;  that  Peter  Eagan  was  the  foreman  in  charge 
of  appellee's  quarries  and  tunnels,  and  that  Frank  Woerle 
was  the  boss  of  the  crew  with  which  the  appellant  was 
working  at  the  time  he  was  injured;  that  Frank  Woerle,  in 
acting  as  boss  in  the  tunnel,  acted  under  the  order  of  Peter 
Eagan,  the  foreman  of  appellee's  quarries  and  tunnels,  and 
rhat  Peter  Eagan,  in  acting  as  foreman  of  appellee's 
quarries  and  tunnels,  acted  under  the  orders  of  Lewis  Gird- 
ler, the  appellee's  general  superintendent;  that  Frank 
Woerle,  did  not,  in  addition  to  acting  as  tunnel  boss,  on  the 
day  the  appellant  was  hurt  and  before  he  was  hurt,  assist  the 
appellant  and  the  other  loaders  in  loading  cars ;  that  Frank 
Woerle,  in  addition  to  acting  as  tunnel  boss,  on  the  day  ap- 
pellant was  hurt,  and  before  he  was  hurt,  did  assist  the 
sledgers  in  sledging  stone ;  that  it  was  the  duty  of  the  crew 
of  men  working  under  tunnel  boss  Woerle  to  break  up  and 
remove  the  stone  which  fell  upon  and  injured  the  appel- 
lant ;  and  that  the  appellee's  tunnel  was  lighted  by  electric 
light. 

In  all  matters  as  to  which  the  special  findings  are  silent, 
no  inference  may  be  indulged  against  the  general  verdict; 
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and  to  override  the  general  verdict,  the  special  findings  as 
to  some  material  fact  or  facts  expressly  found  must  be  ir- 
reconcilably inconsistent  with  the  general  verdict,  in  favor 
of  which  all  inferences  must  be  indulged  that  might  legiti- 
mately be  drawTDi  from  any  evidence  admissible  under  the 
issues  tried,  except  so  far  as  expressly  modified  and  con- 
trolled by  the  special  findings. 

The  action  was  one  at  common  law,  and  not  under  the 
statute  relating  to  the  liability  of  corporations  for  personal 
injuries  to  their  employes.  It  proceeded  upon  the  theory 
that  the  employer  was  responsible  by  reason  of  failure  to 
provide  a  reasonably  safe  place  for  the  employe  in  which 
to  work;  and  the  question  presented  by  the  appellee's  mo- 
tion for  judgment  is  whether  the  special  findings  show  that 
the  appellant's  injury  was  occasioned,  not  by  such  fault  of 
the  appellee,  but  through  the  act  or  omission  of  a  fellow 
servant  while  serving  as  such,  or  from  other  cause  the  dan- 
ger from  which  was  assumed  by  the  appellant  as  an  or*- 
dinary  risk  of  the  service. 

It  is  a  familiar  doctrine,  upon  which  we  need  not  here 
enlarge,  that  the  employer,  in  this  instance  a  corporation 
and  therefore  acting  only  through  officers,  agents  and  em- 
ployes, can  not  be  relieved  of  the  duty  of  providing  reason- 
ably safe  places  and  appliances  for  the  work  of  the  employe 
by  casting  it  upon  the  employer's  officer,  agent  or  servant, 
and  that  where  this  duty  is  so  entrusted  the  agent's  negli- 
gence is  that  of  the  master. 

It  is  alike  familiar  law,  that  a  master  is  not  liable  to  one 
of  his  servants  for  injuries  sustained  by  the  latter  through 
the  negligence  of  a  fellow  servant  or  any  other  assumed 
risk,  and  that  servants  ei^aged  in  the  same  general  line  of 
duty  are  fellow  servants  though  one  may  be  superior  and 
the  other  subordinate  and  under  the  immediate  direction 
and  control  of  the  former. 

The  special  findings  account  for  the  manner  and  method 
in  which  the  stone  which  fell  upon  the  appellant  came  to  be 
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in  its  situation,  position  and  condition  of  dangerousness  in 
the  tunnel^  and  also  for  the  immediate  cause  of  its  falL  It 
was  thrown  into  its  place  by  blasting,  which  was  an  ordinary 
method  of  carrying  on  a  part  of  the  general  work  in  which 
the  appellant  was  one  of  the  employes.  That  such  a  rock 
should  be  thus  put  in  such  a  place  was  not  a  part  of  furnish- 
ing a  place  to  work  by  the  master,  in  the  sense  of  the  rule 
above  mentioned,  but  was  a  part  of  the  work  to  be  done  in 
the  tunnel,  within  the  scope  of  the  business  in  which  the 
appellant  was  engaged.  No  fault  could  be  attributed  to  the 
master  with  relation  to  the  servants  thus  engaged  from  the 
mere  fact  tliat  such  a  rock  was  thus  cast  into  such  a  situa- 
tion and  position. 

The  inquiry  then  is  narrowed  to  the  question  whether  the 
tunnel  boss,  Woerle,  in  removing  a  portion  of  the  loose 
rocks,  whereby  the  large  stone  was  caused  to  fall,  was  repre- 
senting the  master  in  providing  a  place  to  work  or  was  en- 
gaged in  the  performance  of  his  work  as  a  co-employe  or  fel- 
low servant  of  the  appellant.  Though  superior  in  rank  to 
the  appellant,  Woerle  could  not  be  regarded  as  acting  as  a 
vice-principal,  if  he  appears  not  to  have  such  authority  in 
the  premises,  but  to  have  been,  in  the  act  in  question,  acting 
as  a  servant  of  the  appellee  engaged  in  the  same  general  line 
of  duty  with  the  appellant. 

The  large  stone  thrown  out  by  the  blasting  and  the  loose 
rocks  supporting  it  and  in  its  neighborhood  constituted  ma- 
terial on  which  it  was  the  duty  of  employes  to  perform  labor 
in  the  general  employment  of  preparing  stone  for  the  manu- 
facture of  cement,  in  which  general  employment  the  appel- 
lant was  engaged  at  work  with  others,  the  services  of  all  of 
them  in  various  capacities  being  directed  to  the  accomplish- 
ment of  one  general  result ;  and  the  act  of  one  of  these  em- 
ployes in  the  course  of  his  employment  in  this  common  work 
caused  the  large  stone  to  fall  over  when  the  appellant, 
engaged  in  his  part  of  the  same  general  employment,  was  so 
situated  that  the  stone  fell  upon  him.  ^ 
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The  position  of  the  stone  and  the  manner  in  which  it  was 
.supported,  constituting  parts  of  the  ordinary  exigencies  of 
file  general  work,  were  not  made  to  appear  to  the  jury  to 
have  rendered  the  place  unsafe,  as  alleged  in  the  complaint, 
but  the  stone  was  caused  to  fall  by  the  removal  of  a  part  of 
the  support  by  the  fellow  servant  in  performing  work  like 
that  in  which  the  appellant  was  engaged,  clearing  the  floor 
of  the  tunnel,  and  not  in  performing  work  under  an  employ- 
ment to  prepare  a  place  for  the  appellant  to  occupy  in  the 
performance  of  other  work  of  a  different  character. 

What  was  done  by  Woerle  in  the  premises  was  not  done 
by  him  as  the  representative  of  the  appellee,  so  far  as  the 
appellant  was  concerned ;  it  was  not  done  in  the  discharge 
of  a  duty  which  the  appellee  owed  to  the  appellant ;  it  was 
not  an  act  in  the  performance  of  what  the  appellee  as  master 
was  bound  toward  the  appellant  to  perform,  but  it  was  an 
act  done  in  the  performance  of  Woerle's  service  in  the  ca- 
pacity of  a  co-employe  of  the  appellant ;  and  for  the  manner 
in  which  the  employes  in  the  tunnel  performed  the  work  in 
which  they  were  engaged  in  common  there  the  master  was 
aot  responsible  to  any  of  them.  See  Dube  v.  Lewiston,  83  Me. 
211,  22  Atl.  112 ;  Cullen  v.  Norton,  126  N.  Y.  1,  26  K  E. 
905 ;  Brazil,  etc.,  Co,  v.  Cain,  98  Ind.  282 ;  Spencer  v.  Ohio, 
etc.,  R.  Co.,  130  Ind.  181 ;  Justice  v.  Pennsylvania  Co.,  130 
Ind.  821. 

Judgment  affirmed. 


Haas  v.  The  0.  B.  Cones  &  Son  Manufacturing 

Company. 

[No.  8,256.    Filed  November  2, 1900,] 

ESvmBNOE. — Notice. — Where,  in  an  action  for  the  purchase  price  of 
goods  sold,  defendant  claimed  he  had  disposed  of  his  store  and  bosi- 
ness  in  connection  therewith  prior  to  the  sale  of  the  goods,  evi- 
dence as  to  a  publication  of  a  notice  of  the  sale  of  the  store,  in  a 
newspaper,  in  the  town  in  which  the  store  was  located,  was  prop- 
erlj  excluded,  it  not  being  shown  that  plaintiff,  a  non-resident,  had 
notice  of  such  publication,  or  any  opportunity  of  seeing  a  oopy 
thereof,    pp.  470, 471. 
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Appeal  and  EKBxyB.— Evidence,— The  ruling  of  the  court  in  exclud- 
ing testimony  will  not  be  reversed  on  appeal  if  the  ruling  can  be 
sustained  upon  any  theory,  whether  advanced  at  the  time  of  the 
ruling  or  not.    p.  471. 

SAMR.—Jury.—A  judgment  in  an  action  on  an  account  will  not  be 
reversed  because  the  jury  took  to  their  room  the  complaint,  with 
which  was  filed  a  verified  bill  of  particulars,  at  the  end  of  which 
was  a  memorandum  of  interest  due  on  the  a(kx>unt,  where  the  proper 
amount  of  interest  was  included  in  the  verdict,    p.  471. 

From  the  Tipton  Circuit  Court.    Affirmed. 

W.  R.  Oglebay  and  J.  L.  Oglebay,  for  appellant. 
G,  H.  Qifford,  J.  B.  Coleman,  Walter  Carter  and  O.  J. 
Oifford,  for  appellee. 

Robinson,  C.  J. — Suit  by  appellee  to  recover  the  price 
of  goods  sold.  Upon  issues  formed  a  trial  by  jury  resulted 
in  a  verdict  for  appellee.  Overruling  appellant's  motion 
for  a  new  trial  is  assigned  as  error. 

The  first  cause  for  a  new  trial  discussed  is  the  refusal  of 
the  court  to  permit  the  introduction  in  evidence  of  the 
affidavit  of  the  publisher  of  a  newspaper  at  Worthington, 
Ind.,  that  a  certain  notice  attached  to  the  affidavit  was 
published.  This  notice  was  to  the  effect  that  the  business 
conducted  under  the  firm  name  of  M.  Haas  at  Worthing- 
ton, Ind.,  was  that  day  sold  to  Morris  Haas,  who  was  au- 
thorized to  collect  debts  and  accounts  due  the  old  firm.  This 
notice  was  signed  "M.  Haas,  Tipton,  Ind.,"  and  was  dated 
"Worthington,  Ind.,  March  30,  1898."  Moses  Haas  had 
purchased  the  store  in  1893  and  claimed  to  have  sold  it  in 
March,  1898.  During  this  time  Morris  Haas  was  in  charge 
of  the  store.  The  goods  for  which  suit  is  brought  were  sold 
in  September  and  October,  1898,  by  appellee,  who  lived  in 
Indianapolis.  The  publication  of  this  notice  in  a  newspaper 
at  Worthington,  Ind.,  would  not,  of  itself,  be  any  notice  to 
appellee  living  in  Indianapolis  that  appellant  had  sold  the 
store.  No  promise  was  made  at  the  time  of  the  offer  that 
notice  of  this  publication  would  be  shown  material  by  proper 
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connecting  evidence.  It  is  not  shown,  nor  attempted  to  be 
shown,  that  the  circumstances  were  such  that  appellee  may 
have  seen  or  may  have  had  the  opportunity  for  seeing  a 
copy  of  the  notice.  The  publication  of  the  notice  was  not, 
of  itself,  any  notice  to  appellee. 

It  is  true  that  when  an  objection  to  the  introduction  of 
testimony  is  overruled  no  grounds  of  objection  will  be  con- 
sidered on  appeal  except  tliose  presented  to  the  trial  court. 
But  this  rule  does  not  apply  where  testimony  is  excluded. 
There  may  have  been  no  objection  interposed,  or  the  court 
may  have  excluded  it  of  its  own  motion,  and  such  action 
will  stand  on  appeal  unless  the  party  appealing  can  show 
the  ruling  was  wrong  upon  any  theory.  If  the  ruling  can 
be  sustained  upon  any  theory,  whether  advanced  at  the  time 
of  the  ruling  or  not,  it  must  stand.  Baldwin  v.  Threlkeld, 
8  Ind.  App.  312  J  Leach  v.  Dickerson,  14  Ind.  App.  375; 
Abshire  v.  Williams,  76  Ind.  97.  See  Conden  v.  Morning- 
star,  94  Ind.  150. 

It  is  argued  that  the  verdict  is  not  sustained  by  sufficient 
evidence.  There  is  evidence  on  the  material  question  es- 
sential to  appellee's  recovery,  and  while  it  may  be  conflict- 
ing, we  can  not  weigh  it  to  determine  where  the  preponder- 
ance lies. 

The  third  reason  for  a  new  trial  is  that  the  assessment  of 
the  amount  of  recovery  is  erroneous,  being  too  large.  Ap- 
pellee was  entitled  to  six  per  cent,  interest  on  the  claims 
from  the  time  they  were  due  to  the  time  of  the  trial  which 
amounted  to  $1.92,  and  this  added  to  the  amount  of  the  two 
claims  is  the  amount  of  the  verdict. 

The  complaint,  with  which  was  filed  a  verified  bill  of 
particulars,  at  the  end  of  which  bill  was  a  memorandum  of 
interest  due  on  the  account,  was  taken  by  the  jury  to  the 
jury  room.  This  was  not  reversible  error.  The  bill  of  par- 
ticulars was  a  part  of  the  complaint.  It  is  manifest  from 
the  verdict  returned  that  appellant  was  not  in  any  way 
prejudiced  by  such  action.    Shulse  v.  McWilliams,  104  Ind. 
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512;  Summers  v.  Greathouse,  87  Ind.  205;  Snyder  v. 
Braden,  58  Ind.  143.  See  Smith  v.  Thurston,  8  Ind.  App. 
105. 

The  court  gave  to  the  jury  one  instruction.  Appellant 
tendered  no  instructions.  The  instruction  given  is  appli- 
cable to  the  evidence  and  is  a  correct  statement  of  the  law 
so  far  as  it  purports  to  go.  If  appellant  thought  the  in- 
struction  not  sufBciently  specific  his  remedy  was  to  ask  fur- 
ther  instructions.  Cincinnati,  etc.,  R.  Co.  v.  Smock,  133 
Ind.  411;  Du  Souchet  v.  Butcher,  113  Ind.  249;  Tracey  v. 
Hackei,  19  Ind.  App.  133.  Taking  the  instruction  given  as 
a  whole  we  do  not  think  any  juror  of  average  intelligence 
could  fail  to  understand  that  he  was  required  to  be  guided 
by  the  evidence.  City  of  Indianapolis  v.  Scott,  72  Ind.  196 ; 
Louisville,  etc.,  R.  Co.  v.  Falvey,  104  Ind.  409;  Citizens 
St.  R.  Co.  V.  Hoffhauer,  23  Ind.  App.  614. 

Appellee  was  permitted  to  show  the  terms  of  an  agree- 
ment as  to  the  purcjiase  and  sale  of  goods  between  appellant 
and  appellee  made  about  the  time  appellant  purchased  the 
store.  This  evidence  might  have  some  bearing  upon 
whether  appellant  and  Morris  Haas  were  partners,  or  were 
employer  and  employe.  But,  even  if  it  be  admitted  that 
the  evidence  was  not  material,  appellant  has  not  shown  how 
he  was  or  could  have  been  in  any  way  harmed  by  its  intro- 
duction. 

From  the  whole  record  we  can  but  conclude  that  no 
prejudicial  error  was  committed  against  appellant,  and  that 
the  motion  for  a  new  trial  was  properly  overruled.  It  ap- 
pears "that  the  merits  of  the  cause  have  been  fairly  tried 
and  determined  in  the  court  below."     §670  Bums  1894. 

Judgment  affirmed. 
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Shelby,  Adm.  ,  et  al.  v.  Bohn. 

[No.  8,163.    Filed  June  8,  1900.    Rehearing  denied  Not.  18,  1900.] 

Bonds.  —  Ouaranfy.  —  Liquidated  Damages,  —  Action.  —  Parties,  — 
Where  defendants,  by  a  separate  instrument,  guaranteed  the  per- 
formanoe  of  a  contract  entered  into  by  a  gas  company  to  supply 
plaintiff  with  gas,  binding  themselves  to  pay  plaintiff  a  certain  sum 
as  liquidated  damages  upon  a  breach  of  the  contract  on  the  part  of 
the  company,  it  is  not  necessary,  in  a  suit  on  the  bond,  to  allege 
the  insolvency  of  the  company,    p.  476. 

Same. — Action. — Decedents*  Estates. — An  answer  in  an  action  on  a 
bond  that  two  of  the  makers  died  after  the  breach  thereof,  as 
alleged  in  the  complaint,  and  that  their  estates,  which  were  solvent, 
had  been  fully  administered  upon  and  finally  settled,  and  that  plain- 
tiff neglected  and  failed  to  file  any  claims  against  said  estates,  ask- 
ing that  the  proper  share  of  each  of  said  estates  be  deducted  from 
any  amount  found  to  be  due  because  of  the  breach  of  the  bond,  was 
insufficient,  where  it  was  not  shown  that  such  estates  were  admin- 
istered upon  in  this  State,    pp.  476,  477. 

Same. — Action. — Ansioer.—An  answer  in  an  action  on  abend  given  to 
secure  the  performance  of  a  contract  entered  into  by  a  gas  com- 
pany that  after  the  breach  of  the  bond  the  company  was  placed  in 
the  hands  of  a  receiver,  who  sold  all  its  property  and  paid  the 
claims  of  the  company  in  full  and  had  ample  funds  in  his  hands  to 
pay  plaintiff 's  claim,  but  plaintiff  refused  to  present  or  file  his  claim 
with  the  receiver,  is  insufficient,  since  plaintiff's  right  of  action 
was  complete  upon  the  breach  of  the  contract,  and  it  is  not  shown 
that  the  company  was  solvent  at  such  time.    pp.  477,  478. 

From  the  Wayne  Circuit  Court.    Affirmed. 

T.  J.  Study,  R.  A .  Black,  Henry  Warrum,  I.  P.  Paulson, 
W.  F.  McBane,  E.  Marsh  and  W.  W.  Cook,  for  appellants. 

J.  L.  Bupe,  Charles  Downing  and  W.  A.  Hough,  for  ap- 
pellee. 

Henley,  J. — On  the  7th  day  of  July,  1890,  appellee  and 
the  People's  Gas  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  Indiana  and  doing  business  at 
Greenfield,  Indiana,  entered  into  a  contract,  in  which  con- 
tract it  was  agreed  that  appellee  should  pay  said  gas  com- 
pany $100,  and  said  gas  company  agreed  to  furnish  con- 
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tinuously  to  appellee  natural  gas  for  fuel  and  light  at  a 
certain  dwelling-house  in  the  city  of  Greenfield.  At  the 
same  time,  the  persons  who  composed  the  board  of  directors 
and  oflScers  of  said  gas  company  executed  and  delivered  to 
appellee  the  following  instrument  in  writing:  "Know  all 
men  by  these  presents,  That  we,  Noble  Warrum,  HoUis  B. 
Thayer,  Lee  C.  Thayer,  Israel  P.  Poulson,  Richard  A.  Black 
and  James  A.  New  are  held  and  firmly  bound  unto  Philip  J. 
Bohn,  in  the  penal  sum  of  one  hundred  ($100)  dollars, 
upon  condition  following:  Whereas,  the  People's  Gas  Co. 
of  Greenfield,  Indiana,  have  undertaken  to  furnish  natural 
gas  continuously  for  the  sum  of  $100  to  Philip  J.  Bohn, 
under  a  certain  written  contract  executed  contemporane- 
ously with  this  bond,  which  is  to  be  construed  together  with 
this  instrument.  Now  in  case  said  People's  Gas  Companj* 
shall  faithfully  comply  with  all  the  stipulations  in  said  con- 
tract contained,  then  this  obligation  shall  bo  null  and  void, 
otherwise  to  be  and  remain  in  full  force  and  effect.  Wit- 
ness our  hands  and  seals  this  7th  day  of  July,  1890.  H.  B. 
Thayer  (seal),  I.  P.  Poulson  (seal),  Lee  C.  Thayer  (seal), 
R.  A.  Black  (seal),  Jas.  A.  New  (seal),  Noble  Warrum 
(seal),  William  New  (seal)." 

It  is  averred  in  appellee's  complaint  that  he  has  fully  per- 
formed all  and  singular  the  duties  imposed  upon  him  by  his 
contract  with  the  People's  Gas  Company ;  that  the  People's 
Gas  Company  has  failed  to  furnish  him  gas  and  has  wholly 
failed  to  comply  with  the  terms  of  the  contract  upon  its 
part;  that  by  reason  of  the. violation  of  the  contract  upon 
the  part  of  the  People's  Gas  Company,  appellants  have  be- 
come liable  upon  the  bond  executed  to  appellee.  The  con- 
tract between  appellee  and  the  People's  Gas  Company,  and 
the  bond  executed  by  appellants  to  insure  its  performance 
upon  the  part  of  the  gas  company,  are  made  part  of  the 
complaint.  It  is  shown  by  the  averments  of  the  complaint 
that  two  of  the  bondsmen,  James  A.  and  William  New,  died 
before  the  commencement  of  the.  action.    Judgment  is  de- 
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manded  in  the  sum  of  $100.  After  the  action  was  com- 
menced, the  death  of  Noble  Warrnm  being  suggested,  the 
court  permitted  his  administrator  to  be  substituted  as  a  de- 
fendant. The  venue  of  the  cause  was  changed  from  Han- 
cock to  Wayne  county.  Appellants  filed  an  answer  in  seven 
paragraphs.  Appellee  demurred  to  the  fifth,  sixth,  and 
seventh  paragraphs  of  answer,  which  demurrer  the  lower 
court  sustained  to  each  of  said  paragraphs  of  answer.  Ap- 
pellants then  withdrew  their  first,  second,  third,  and  fourth 
paragraphs  of  answer  and  declined  to  plead  further.  Judg- 
ment was  rendered  for  appellee  in  the  sum  of  $100. 

By  appellants'  assignment  of  errors  in  this  court,  the  suf- 
ficiency of  the  complaint  and  the  action  of  the  lower  court 
in  sustaining  the  demurrer  of  appellee  to  the  fifth,  sixth, 
and  seventh  paragraphs  of  answer  are  questioned.  Counsel 
for  appellants  argue  that  the  complaint  is  insufficient  for 
two  reasons:  (1)  Because  there  is  a  defect  of  parties,  and 
(2)  because  the  complaint  fails  to  aver  the  insolvency  of 
the  principal  in  the  contract  for  the  performance  of  which 
the  bond  in  suit  was  executed.  As  to  the  first  objection,  it 
is  sufficient  to  say  that  the  record  does  not  present  the  ques- 
tion. It  is  conceded  by  both  parties  to  this  cause  that  ap- 
pellants are  boimd  as  guarantors  on  the  bond  sued  on.  The 
People's  Gas  Company  did  not  sign  the  bond  and  in  no  way 
was  a  party  to  it.  The  bond  was  the  separate  agreement  of 
appellee  and  appellants.  We  are  unable  to  see  how  the 
solvency  or  insolvency  of  the  People's  Gas  Company  could 
affect  the  liability  of  appellants.  Appellants  in  a  separate 
instrument  agreed  with  appellee  that  if  the  People's  Gas 
Company  failed  to  perform  the  obligations  imposed  upon 
it  by  a  certain  contract  with  appellee  they  would  re- 
spond in  damages  to  appellee  in  the  amount  of  $100.  Appel- 
lants did  not  agree  to  become  liable  with  the  People's  Gas 
Company  upon  the  contract  with  appellee.  Their  agree- 
ment was  that  the  People's  Gas  Company  should  perform 
its  contract,  and  upon  default  the  damages  to  be  assessed 
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against  them  were  liquidated  damages,  the  amount  being 
named  in  the  bond.  The  case  of  Sample  v.  Martin,  46  Ind. 
226,  is  very  much  ^like  this  case.  In  the  case  last  cited, 
the  Supreme  Court  say:  "The  complaint  alleges,  in  sub- 
stance, that  on  the  4th  day  of  February,  1870,  one  Dennis 
Smith, executed  to  the  plaintiff  a  promissory  note  for  the 
sum  of  $525,  payable  six  months  thereafter,  and  that  the 
defendants.  Sample  and  Hardy,  in  consideration  that  the 
plaintiff  would  lend  said  Smith  the  sum  of  money  specified 
in  the  note  at  the  time  of  the  execution  thereof,  made 
their  written  guaranty  thereon  in  these  words,  viz.,  We 
guarantee  payment.  (Signed)  James  G.  Hardy,  H.  T.  Sam- 
ple.' "  The  complaint  in  said  case  further  alleged  that  Smith 
wholly  failed  to  pay  said  note  when  it  became  due;  that  it 
remains  due  and  unpaid ;  that  payment  of  said  note  was  de- 
manded of  said  Hardy  and  Sample  and  payment  refused. 
Judgment  for  the  amount  is  demanded  against  Hardy  and 
Sample.  The  complaint  was  held  good.  Various  answers 
were  filed;  the  cause  went  to  trial,  resulting  in  a  verdict 
and  judgment  against  Hardy  and  Sample,  the  guarantors. 
The  Supreme  Court,  in  disposing  of  the  question  K)f  the  suf- 
ficiency of  the  evidence,  say  on  page  228 :  "We  are  asked  to 
reverse  the  judgment  upon  the  evidence,  upon  the  ground 
that  the  plaintiff  failed  to  sue  Smith  when  he  was  solvent 
and  able  to  pay,  afterwards  becoming  insolvent,  whereby 
the  defendants,  it  is  claimed,  ought  to  be  discharged.  The 
defendants  are  neither  sureties  nor  indorsers,  but  guar- 
antors. They  are  not  discharged  by  a  failure  to  use  dili- 
gence to  collect  the  note  from  the  maker,  nor  could  they 
require  the  plaintiff  by  notice  to  sue  the  maker,  as  is  pro- 
vided bv  statute  in  case  of  sureties."  So  that  whether  we 
regard  the  instrument  sued  on  as  a  guaranty  or  as  an  un- 
conditional promise  to  pay,  the  averment  of  the  insolvency 
of  the  People's  Gas  Company  was  immaterial.  Bumham  v. 
Gallentine,  11  Ind.  295 ;  Ward  v.  Wilson,  100  Ind.  52. 
The  other  questions  presented  by  the  record  involve  the 
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sufQciencj  of  the  fifth,  sixth,  and  seventh  paragraphs  of 
answer  to  the  complaint.  The  fifth  paragraph  of  answer, 
omitting  the  formal  parts,  is  as  follows:  "For  a  fifth  and 
further  paragraph  of  partial  answer  to  plaintiff's  complaint, 
the  defendants  say  that  long  since  the  alleged  breach  of  the 
bond  as  mentioned  in  plaintiff's  complaint,  that  two  of  the 
makers  of  said  bond,  to  wit,  James  A.  New  and  William 
New,  had  departed  this  life  and  that  their  estates,  which 
were  solvent,  have  been  fully  administered  upon  and  finally 
settled ;  that  the  plaintiff  neglected,  failed  and  refused  to  file 
any  claim  against  either  of  said  estates  for  the  breach  of 
said  bond  mentioned  in  plaintiff's  complaint.  Wherefore 
the  defendants  ask  that  the  proper  share  of  each  of  said  de- 
cedents be  deducted  from  any  amount  that  might  be  found 
due  the  plaintiff  for  any  breach  of  said  bond."  This  para- 
graph of  answer  is  fatally  defective  because  it  does  not  show 
where  the  estates  alleged  to  have  been  left  by  William  New 
and  James  A.  New  were  situated,  and  it  does  not  show  that 
either  of  said  decedents  ever  lived  in  this  State,  or  could 
have  been  sued  in  its  courts,  nor  does  it  show  that  either 
of  said  estates  was  ever  administered  upon  in  this  State.  In 
the  case  of  Whittlesey  v.  Ileberer,  48  Ind.  260,  the  Su- 
preme Court  said :  "It  appears  from  the  answer  that  Bippus 
left  an  estate  sufficient  for  the  payment  of  all  his  debts. 
But  it  does  not  appear  where  he  died,  or  where  that  estate 
is  situate.  It  may  be  presumed,  when  the  contract  is  sued 
upon  in  this  State,  that  it  was  made  in  this  State,  the  con- 
trary not  appearing.  But  there  is  no  presumption  arisinrr 
from  the  fact  that  a  man  is  dead,  that  he  died  in  this  State. 
It  does  not  appear  that  Bippus  ever  lived  in  the  State,  and 
there  is  no  presumption  that  he  died  here,  nor  is  there 
any  presumption  that  his  estate  or  any  part  of  it  is  situate 
here." 

The  sixth  paragraph  of  answer  avers  that  since  the  breach 
of  the  bond  sued  upon,  upon  the  proper  petition  pf  the  stock- 
holders, the  People's  Gas  Company  was,  by  order  of  the 
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Hancock  Circuit  Court,  placed  in  the  hands  of  a  receiver, 
who  sold  all  its  property,  rights,  and  franchises  and  the 
proceeds  derived  from  such  sale,  paid  all  claims  against 
said  company  in  full,  and  there  was  left  in  the  hands  of 
the  receiver  after  such  payment  a  large  amount  of  money 
belonging  to  said  company,  and  that  if  appellee  had  filed 
his  claim  with  said  receiver,  he  had  ample  funds  in  his 
hands  suflScient  to  have  paid  the  claim  in  full,  but  that  ap- 
pellee refused  to  present  or  file  his  claim  with  said  receiver. 
We  think  this  answer  also  fatally  defective.  It  shows  upon 
its  face  that  appellee  was  entitled  to  an  action  upon  the 
bond  before  the  company  went  into  the  hands  of  the  re- 
ceiver; that  the  breach  of  the  bond  occurred  prior  to  the 
time  the  receiver  was  asked  for  or  appointed.  Appellee  was 
not  required  to  sue  the  People^s  Gas  Company  or  to  file  a 
claim  against  it  after  it  had  gone  into  the  hands  of  a  re- 
ceiver. When  a  breach  of  his  contract  with  the  company 
occurred,  his  right  of  action  against  the  appellants  was  com- 
plete. Sample  v.  Martin,  46  Ind.  226,  Baylies  on  Sur.  & 
Guar.,  sec.  3,  p.  134 ;  Bumliam  v.  OallenUne,  11  Ind.  295. 
Nor  is  there  any  sufficient  averment  in  this  paragraph  of 
answer  that  the  People's  Gas  Company  was  solvent  at  the 
time  of  or  since  the  breach  of  the  bond  complained  of,  or 
that  it  has  since  become  insolvent.  Fursi  &  Bradley  Mfg. 
Co.  V.  Black,  111  Ind.  308. 

The  seventh  paragraph  of  answer  proceeds  upon  the 
theory  that  the  appellee  himself  committed  acts  which  re- 
sulted in  the  wrecking  of  the  People's  Gas  Company,  and 
that  his  loss  was  through  his  own  wrongful  conduct.  It  is 
sufficient  to  say  in  regard  to  this  paragraph  of  answer,  that 
every  act  charged  against  appellee  he  had  a  perfect  right, 
under  the  law  and  under  his  contract,  to  do.  He  was  not 
bound  by  his  contract  with  the  People's  Gas  Company  to 
refrain  from  voting  at  the  election  of  directors,  nor  was  he 
bound  to  vote  for  the  appellants  or  any  other  named  per- 
sons for  directors  and  officers  of  said  gas  company,  and  there 
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is  no  averment  in  the  answer  that  appellee  exercised  any 
control  in  the  management  of  the  affairs  of  said  company. 
It  is  not  averred  that  he  was  a  director,  and  if  he  had  been 
a  director,  his  vote  alone  could  not  have  influenced  the  af- 
fairs of  said  company,  because  it  requires  a  majority  of  the 
board  of  directors  of  incorporated  companies  to  act  for  the 
company.  There  is  no  averment  in  this  paragraph  of 
answer  that  the  appellee  controlled  the  board  of  directors, 
either  by  undue  influence  or  in  any  other  way.  The  seventh 
paragraph  of  answer  is  wholly  insufficient. 

We  find  no  error  in  the  record.    Judgment  affirmed. 

Black,  J.,  took  no  part  in  the  consideration  or  decision  of 
this  case. 


Gk)OD  BoADS  Machinery  Company  v.  Moore  et  al. 

[No.  8,159.    FUed  November  14,  1900.] 

Alteration  of  Instruments. — Bonds.—  Contracts. — Principal  and 
Surety. — Release  of  Surety, — In  an  action  on  a  bond  given  to  secure 
the  performance  of  a  contract  entered  into  by  an  agent  for  the  sale 
of  goods,  it  was  shown  that  the  contract  authorized  the  agent  to 
sell  goods  "  in  the  State  of  Indiana  and,"  with  a  blank  of  two  and 
a  half  lines  in  the  printed  form  of  contract  after  the  word  "and/' 
but  the  contract  was  otherwise  complete  upon  its  face;  that  after 
the  execution  of  the  bond  by  defendants,  on  the  back  of  the  con- 
tract, and  without  their  knowledge  or  consent,  plaintiff  filled  in  the 
blank  space,  giving  the  agent  additional  territory  in  the  state  of 
Illinois.  Held,  that  the  alteration  was  material  and  unauthorized, 
and  released  the  sureties  on  the  bond. 

From-  the  Kosciusko  Circuit  Court.    Affirmed. 

D.  H.  Bowles,  W,  A.  Bastian  and  W.  W.  Thornton,  for 
appellant. 

L.  W.  Roy 86,  Bertram  Shane,  J.  W.  Cook,  A.  O.  Wood, 
and  F.  E.  Bowser,  for  appellees. 

Henley,  J. — The  material  averments  of  appellant's  first 
paragraph  of  complaint  are  that  by  written  contract  dated 
February  8, 1897,  it  appointed  appellee  Moore  its  agent  for 
the  sale  of  road  machinery  in  Indiana  and  a  part  of  Illinois ; 
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that  appellees  Hoover,  Stinson,  and  Foster  became  the  sure- 
ties for  said  Moore  by  signing  a  bond  indorsed  on  the  back 
of  said  contract,  conditioned  for  the  faithful  performance 
by  said  Moore  of  the  obligations  imposed  upon  him  by  the 
contract  with  appellant;  that  Moore  failed  to  remit  and 
account  for  the  proceeds  of  the  sales  made  by  him  under  the 
contract  with  appellant.  Judgment  for  the  amount  so  with- 
held is  demanded  against  Moore  and  his  sureties.  Copies  of 
the  contract  and  bond  and  a  bill  of  particulars  showing  the 
amount  claimed  are  filed  with  and  made  a  part  of  the  com- 
plaint. 

It  is  averred  in  the  second  paragraph  of  the  complaint 
that  by  written  contract  of  date  above  mentioned,  the  appel- 
lant appointed  said  Moore  as  its  agent  for  Indiana;  that 
appellees  Hoover,  Stinson,  and  Foster  became  sureties  as 
aforesaid,  but  that  long  prior  to  said  date  said  Moore  had 
desired  to  represent  appellant  in  the  state  of  Hlinois,  as 
well  as  in  Indiana,  and  had  been  negotiating  with  appellant 
on  that  subject ;  but  that  appellant  at  that  time  had  prom- 
ised a  part  of  Illinois  to  other  agents  and  could  not  tell 
what  part  of  Illinois  he  would  be  able  to  assign  to  said 
Moore;  that  appellant  prepared  and  sent  to  said  Moore  a 
contract  in  t/McIi  was  printed  the  following  clause :  "In  and 
for  the  following  named  territory,  viz.,  the  State  of  Indiana 

and  ;"  that  a  blank  was  left  after  the  word 

"and''  of  two  and  one-half  lines  of  said  printed  form ;  that 
appellant  told  said  Moore  that  as  soon  as  it  learned  wha' 
part  of  Illinois  it  could  assign  him,  a  description  of  the  part 
assigned  would  be  inserted  in  the  contract  where  the  blank 
lines  W3re  left  after  the  word  "and" ;  that  the  contract  in 
such  condition  with  the  bond,  indorsed  on  its  back,  was 
signed  by  said  Moore,  and  the  bond  was  signed  by  his 
sureties  and  was  so  delivered  to  appellant ;  that  thereafter, 
appellant  having  ascertained  what  part  of  Illinois  it  could 
assign  said  Moore,  filled  in  at  the  request  of  said  Moore  anc^ 
after  the  word  "and''  in  said  contract  the  following  words : 
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"Illinois  north  of  and  not  included  in  the  counties  of 
Adams,  Pike,  Scott,  Morgan,  Macoupin,  Montgomery, 
Shelby,  Coles,  and  Edgar." 

It  is  averred  that  exhibit  A  filed  with  the  complaint 
is  a  copy  of  the  contract  with  the  blank  filled  up  as  here- 
tofore set  out.  The  failure  to  comply  with  the  terms  of  the 
contract  in  remitting  money  to  the  appellant  is  averred,  and 
the  same  relief  prayed  for  as  in  the  first  paragraph.  Ap- 
pellees Hoover,  Stinson,  and  Foster  separately  demurred 
to  the  second  paragraph  of  the  complaint.  The  court  held 
the  second  paragraph  of  the  complaint  insufficient  as  against 
'  a  demurrer  for  want  of  facts.  Appellees  Hoover  and  Stin- 
son answered  jointly,  and  appellee  Foster  severally.  These 
answers  were  in  five  paragraphs,  a  general  denial  and  four 
special  paragraphs.  The  averments  of  the  answers  were 
identical.  Appellant^s  demurrer  for  want  of  facts  to  the 
last  four  paragraphs  of  each  answer  was  overruled.  Error 
is  assigned  only  in  the  overruling  of  appellant's  demurrer 
to  the  fourth  paragraph.  In  the  fourth  paragraph  of  the 
answer  of  Hoover  and  Stinson,  and  in  the  fourth  paragraph 
of  the  separate  answer  of  Foster,  it  is  averred  that  after  the 
bond  had  been  signed  and  delivered,  the  appellant,  without 
the  knowledge  or  consent  of  said  appellees,  altered  and 
changed  the  contract  between  itself  and  said  Moore  by  writ- 
ing in  and  adding  after  the  word  Indiana  that  part  of  the 
state  of  Hlinois  which  the  contract  contains.  To  these  four 
paragraphs  of  answer  appellant  filed  tliree  paragraphs  of  re- 
ply, to  the  second  and  third  of  which  demurrers  for  want  of 
facts  were  sustained.  The  first  paragraph  was  a  general  de- 
nial ;  the  second  paragraph  avers  that  after  the  contract  was 
made  Moore  applied  for  permission  to  sell  in  said  part  of 
Illinois  in  addition  to  Indiana,  and  that  appellant  gave  such 
permission  and  consented  thereto  in  writing,  by  inserting  in 
the  contract  after  the  words  "in  the  State  of  Indiana  and" 
the  words  "Illinois  north  of"  etc.,  and  that  such  insertion  was 
made  for  the  purpose  of  giving  and  evidencing  in  writing  its 
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consent  that  Moore  might  sell  outside  of  the  territory  orig- 
inally allotted. 

The  third  paragraph  of  reply  in  its  averments  is  very 
similar  to  the  second  paragraph  of  the  complaint^  averring 
the  fact  of  appellant's  inability  at  the  time  the  contract  was 
made  to  determine  what  part  of  Illinois  it  would  be  able  to 
assign  to  Moore,  and  that  it  being  the  mutual  desire  of  said 
appellant  and  said  Moore  to  go  to  work  without  delay^  the 
contract  was  executed  to  cover  the  State  of  Indiana,  and  the 
blank  left  for  the  purpose  of  inserting  therein  whatever  part 
of  Illinois  it  might  be  able  to  assign  him,  and  that  the  sah- 
sequent  filling  in  of  the  blank  at  the  request  of  said  Moore 
was  for-  the  sole  purpose  of  complying  with  the  original 
negotiations. 

The  cause  was  submitted  to  the  court  for  trial.  There  was 
a  finding  and  judgment  in  appellant's  favor  against  appeUee 
Moore,  and  a  finding  and  judgment  in  favor  of  the  appellees 
Hoover,  Stinson,  and  Foster.  The  questions  presented  by 
the  rulings  on  the  pleadings  are,  we  think,  properly  resolvec! 
into  the  following:  (1)  Under  the  terms  of  the  contract, 
was  the  alteration  a  material  one  ?  (2)  Was  the  alteration 
made  by  appellant  such  an  alteration  as  appellant  was,  un- 
der the  form  and  terms  of  the  contract,  authorized  to  make 
without  the  knowledge  or  consent  of  the  sureties  ? 

That  a  material  alteration  of  the  terms  of  a  contract  with- 
out the  consent  of  the  surety  will  release  the  surety  is  a 
proposition  of  law  too  well  settled  to  need  the  citation  of 
authorities  to  sustain  it.  Equally  well  settled  is  the  rule  in 
this  State  that  the  contract  of  a  surety  is  strictisgimi  juris. 
By  the  terms  of  the  contract  Moore  was  restricted  in  his 
sales  to  the  territory  named  therein.  The  words  used  in 
the  contract  restricting  him  to  "said  territory*'  must  mean 
the  territory  named.  He  was  not  given  the  exclusive  right 
to  the  territory  named  with  the  power  to  go  beyond,  but  was 
given  the  exclusive  right  to  the  territory  named  and  re- 
stricted to  "said  territory."  If  other  territory  was  added, 
the  presumption  is  that  the  sales  under  the  changed  contract 
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would  be  increased  in  proportion  as  the  territory  was  en- 
larged, and  as  the  sales  increased  so  would  the  liability  of 
the  sureties  increase.  Counsel  for  appellant  have  failed  to 
cite  us  to  any  authority  or  to  give  in  their  able  brief  any 
reason  why  such  a  change  as  the  one  made  in  the  contract 
under  consideration  is  not  a  material  change. 

We  come  then  to  the  next  question,  which  involves  the 
right  of  appellant  to  enlarge  the  scope  of  the  contract  by 
filling  in  words  at  the  blank  lines  descriptive  of  other  ter- 
ritory than  that  described  at  the  time  the  contract  was 
signed  and  the  bond  executed. 

The  contract  described  the  territory  as  "The  State  of 

Indiana  and  ,"  the  blank  space  following  the    word 

"and"  covering  three  lines  of  the  printed  contract.  The 
sureties  signing  the  bond  are  chargeable  with  notice  of  the 
existence  of  the  blank  lines  at  the  time  they  signed  the 
bond.  They  must  know  that  appellant  would  have  the 
right  to  fill  up  any  blank  necessary  to  make  the  contract  a 
complete  and  enforceable  one,  but  they,  the  sureties,  also 
knew  that  the  appellant  could  not  add  to  or  take  from  a  con- 
tract already  complete  in  its  terms  at  the  time  it  was  signed 
by  them,  no  matter  how  many  blanks  might  be  left  unfilled. 
In  this  case  the  blank  left  for  the  description  of  the  territory 
was  filled  by  inserting  the  words  "The  State  of  Indiana 
and ."  Eoom  was  left  on  the  blank  lines  of  the  con- 
tract after  writing  in  these  words,  upon  which  the  appellant 
could  have  described  a  continent,  but  the  contract  itself  ex 
pressly  provides  that  "this  agreement  contains  the  full  un- 
derstanding and  is  not  to  be  affected  by  any  verbal  state- 
ment whatever."  If  it  contained  the  full  understand- 
ing the  sureties  certainly  had  a  right  to  expect  their 
liability  to  be  measured  by  its  terms  as  they  existed  at  the 
time  of  signing.  We  think  the  true  rule  is  laid  down  in 
the  case  of  Inhabitants  of  South  Berwick  v.  Huntresa,  53 
Me.  89,  where  it  is  said :  "There  seems  to  be  a  manifest  dis- 
tinction between  the  addition  of  new  words,  or  the  erasur*^ 
of  words  and  substitution  of  others,  changing  the  liability 
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in  an  instrument  perfect  when  signed,  and  the  insertion  of 
words  to  fill  up  blanks  which  the  party  signing  knew  must 
be  filled  up  to  make  the  bond  or  contract  perfect  in  form  or 
substance.  In  the  one  case  it  is  in  effect  making  a  new  con- 
tract ;  in  the  other  it  is  but  finishing  and  making  perfect  the 
contract  agreed  upon."  In  this  case  there  is  no  question  af- 
fecting the  rights  of  innocent  third  parties,  but  in  none  of 
the  decided  cases  do  we  find  that  a  contract  of  any  kind 
complete  upon  its  face  can  be  changed  simply  because  spaces 
were  left  in  it  in  such  a  manner  as  to  permit  its  being 
changed.  Thus  in  the  case  of  Burrows  v.  Klunk,  70  Md. 
451,  17  Atl.  378,  3  L.  K.  A.  576,  it  is  said:  "The  indorser 
of  a  promissory  note  which  is  complete  on  its  face,  the  sum 
payable,  the  date,  the  time  of  payment  and  name  of  payee, 
all  being  inserted,  who  delivers  it  to  the  maker,  who  is 
neither  his  agent  nor  his  employe,  to  be  carried  to  the  payee, 
is  not  liable  to  a  bona  -fide  holder  for  value  for  the  increased 
amount  of  the  note  if  the  maker  raises  it  before  delivering 
it,  simply  because  spaces  were  left  in  the  note  in  such  a 
manner  as  to  permit  words  and  figures  to  be  inserted,  and 
thus  increase  the  amount  payable  and  readily  deceive  inno- 
cent third  parties."  These  cases  are  not  contrary  to  the  deci- 
sions of  our  own  courts.  It  is  held  in  the  case  of  Geddes  v. 
Blackmore,  132  Ind.  551,  that  where  one  signs  his  name  to  a 
piece  of  blank  paper  intending  that  it  should  be  filled  up  as  a 
note,  or  indorsement,  he  is  liable  on  the  same,  although  the 
person  to  whom  it  was  intrusted  violated  the  confidence  re- 
posed in  him  by  filling  it  up  with  another  sum  or  using  it 
for  another  purpose  than  the  one  intended.  ^Yils(m  v.  Kin- 
sey,  49  Ind.  35 ;  Cornell  v.  Nebeher,  58  Ind.  425.  Also 
see,  Roberts  v.  Adams,  8  Porter  (Ala.)  297. 

We  must  hold  in  the  case  at  bar  that  the  addition  of  more 
territory  to  the  contract  between  appellant  and  Moore  was 
a  material  and  unauthorized  change  of  the  contract  as  it  ex- 
isted at  the  time  the  sureties  executed  the  bond.  This  was 
the  view  taken  by  the  lower  court.    We  find  no  error. 

Judgment  aflSrmed. 
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Spaulding  et  al.  V.  Baxter  et  al. 

[No.  3,184.    FUed  November  15,  1900.] 

Municipal  Ck>RFOBATiONS.  —  Sewers.  —  Construction,  —  Declaratory 
Beaolution. — A  resolution  declaring  the  "desirability  of,  and  order- 
ing the  construction  of  a  sewer,"  is  a  substantial  compliance  with 
the  statute  as  to  the  declaration  of  necessity,  since  by  ordering  the 
improvement  made  the  council  necessarily  determines  the  necessity 
thereof,    p.  4^6. 

Same. — Sewers, — Assessments, — Complaint, — A  complaint  to  enforce  a 
sewer  assessment  lien  is  not  bad  as  failing  to  show  that  the  contract 
for  the  improvement  was  let  to  the  best  bidder,  where  it  is  averred 
that  notice  was  published  calling  for  bids,  and  afterwards  the  bid 
of  a  person  named  was  accepted,    p.  4^6. 

Same. — Sewers. — Resolution. — Notice. — An  assessment  made  for  the 
construction  of  a  sewer  is  not  invalid  because  of  the  failure  of  th^ 
council  to  adopt  a  resolution  of  necessity  and  give  notice  thereof  as 
provided  by  §4289  Bums  1894,  where  notice  was  given  for  hearing 
objections  to  the  final  estimates  as  provided  by  §4294  Bums  1894. 
pp.  486-488. 

Same. — Sewers. — Assessments, — A  resolution  for  the  construction  of  a 
sewer  provided  that  the  entire  cost  thereof  should  be  paid  from 
the  general  fimd  of  the  city,  and  the  clerk  was  ordered  to  ad- 
vertise for  bids,  conditioned  that  the  contractor  should  accept  the 
obligation  of  the  city  in  payment  for  the  work.  After  the  comple- 
tion of  the  work  it  was  ascertained  that  the  city  was  indebted 
beyond  the  constitutional  limit,  and  to  relieve  the  city  from  the 
debt,  and  give  the  contractor  better  security,  the  city  made  a  new 
and  different  estimate,  and  assessed  the  cost  thereof  to  the  property 
owners.    Hdd^  that  the  assessments  were  invalid,    pp.  488-49S, 

Sake. — Sewers. — Assessments, —  Estoppel. — ^Where  a  sewer  was  con- 
structed xmder  a  resolution  providing  that  the  cost  thereof  should 
be  paid  from  the  general  fund  of  the  city,  a  property  owner  who 
was  benefited  by  the  improvement  and  stood  by  and  permitted  the 
work  to  proceed  without  objection  is  not  thereby  estopped  from 
contesting  the  validity  of  an  assessment  against  his  property  made 
after  the  work  was  completed,  accepted,  and  paid  for  in  the  man- 
ner provided  for  in  the  resolution  and  contract,    p.  4^1, 

From  the  Blackford  Circuit  Court.    Reversed. 

J.  A.  Hindman,  for  appellants. 

J,  8.  Dailey,  Abram  Simmons,  F,  C,  Dailey  and  C,  W, 
Kinnan,  for  appellees. 
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KoBiNSON,  C.  J. — Complaint  in  four  paragraphs  by  ap- 
pellee Baxter,  as  assignee  of  the  contractor,  to  collect  a 
sewer  assessment.  Demurrer  overruled.  Answer  in  denial 
and  second  paragraph  of  special  answer.  Demurrer  to  sec- 
ond paragraph  sustained.  General  denial  withdrawn  and 
judgment  on  the  pleadings.  Errors  are  assigned  upon  the 
rulings  on  the  demurrer  to  the  complaint  and  answer. 

Objection  is  made  to  the  complaint  that  it  fails  to  show 
the  council  ever  adopted  any  resolution  declaring  the  neces- 
sity for  the  sewer ;  that  it  is  not  shown  the  contract  was  let 
to  the  best  bidder ;  and  that  it  is  not  shown  any  notice  was 
given  of  the  adoption  of  the  resolution  for  the  construction 
of  the  sewer.  The  complaint  avers  that  the  council  passed 
and  adopted  a  resolution  "declaring  the  desirability  of,  and 
ordering  the  construction  of,  a  sewer  along  "  (giving  the 
route).  The  language  used  in  the  pleading  is  sufficient  as  to 
the  statutory  requirements  of  a  declaratory  resolution.  De- 
claring the  desirability  of  an  improvement  substantially 
complies  with  the  statute.  Besides,  the  council  has  the  e::;- 
clusive  right  to  judge  of  the  necessity  for  the  improvement, 
and  when  it  acts,  and  orders  the  improvement  made,  such 
action  necessarily  involves  a  determination  of  the  necessity 
for  the  work.  See  Pittsburgh,  etc,  B.  Co.  v.  Hays,  17  Ind. 
App.  261. 

As  to  the  second  objection,  it  is  averred  that  notice  was 
published  calling  for  bids,  and  afterwards  the  bid  of  a  per- 
son named  was  accepted.  The  council  has  the  right  to  choose 
between  bidders,  and  in  exercising  that  right  we  must  pre- 
sume that  it  "acted  in  good  faith  and  for  the  best  interests 
of  both  the  city  and  the  property  holders,  and  exercised  its 
discretionary  powers  wisely."  Boyd  v.  Murphy ^  127  Ind. 
174. 

The  complaint  does  not  show  that  any  notice  of  a  resolu- 
tion of  necessity  was  given.  The  pleading  avers  that,  after 
the  adoption  of  the  resolution  doclaring  the  desirability  of 
a  sewer,  specifications  were  adopted  and  the  city  clerk  or- 
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dered  to  advertise  for  bids,  which  was  done;  that. the  con- 
tract was  let,  the  work  done,  sewer  accepted,  report  of  final 
estimate  hj  city  engineer,  and  notice  given  to  hear  and  con- 
sider objections  to  this  report.  §4289  Bums  1894  pro- 
vides: ^'Whenever  cities  or  incorporated  towns  subject  to 
the  provisions  of  this  act  shall  deem  it  necessary  to  construct 
any  sewer,  ****♦♦  the  council  or  board  of 
trustees  shall  declare  by  resolution  the  necessity  therefor^ 
and  shall  state  the  kind,  size,  location  and  designate  the 
terminal  points  thereof,  and  notice  for  ten  days  of  the  pas- 
sage of  such  resolution  shall  be  given  for  two  weeks  in  some 
newspaper  of  general  circulation  published  in  such  city  or 
incorporated  town,  if  any  there  be,  and  if  there  be  not  such 
paper,  then  in  some  such  paper  printed  and  published  in 
the  county  in  which  such  city  or  incorporated  town  is 
located.  Said  notices  shall  state  the  time  and  place,  when 
and  where  the  property  owners  along  the  line  of  said  pro- 
posed improvement  can  make  objections  to  the  necessity  for 
the  construction  thereof."  §4290  Bums  1894  provides  for 
apportioning  the  cost  of  the  improvement.  §4292  gives  the 
common  council  power  to  order  and  make  the  improvement 
by  a  two-thirds  vote  without  any  petition.  §4293  provides 
for  making  the  final  estimate  of  the  cost  of  the  improve- 
ment. §4294  provides  for  notice  and  hearing  of  objections 
to  final  estimates.  §4296  provides  for  issuing  bonds  and 
makes  them  a  lien  on  the  property  assessed. 

It  has  been  decided  that  the  resolution  of  necessity  and 
the  resolution  ordering  the  work  may  be  adopted  by  the 
council  as  one  resolution.  Barber,  etc.,  Co.  v.  Edgerton, 
125  Ind.  455.  The  statute  above  set  out  requires  that  notice 
of  the  resolution  of  necessity  shall  be  given,  but  it  has  been 
held  that  "As  to  whether  a  particular  improvement  is,  or 
is  not,  necessary  must,  of  necessity,  be  left  to  the  discretion 
of  the  common  coimcil  of  the  city  where  the  improvement 
is  to  be  made.  This  question,  we  think,  under  the  statutes 
in  force  in  this  State,  may  be  determined  by  such  council 
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without  notice  to  the  property  owner  who  is  to  be  affected 
by  such  improvement."  Barber,  etc.,  Co,  v.  Edgerton, 
supra;  Garvin  v.  Daussman,  114  Ind.  429 ;  Bozarth  v.  Mc- 
Gillicuddy,  19  Ind.  App.  26;  Pittsburgh,  etc,  B.  Co.  v. 
Hays,  17  Ind.  App.  261 ;  Hughes  v.  Parker,  148  Ind.  692 ; 
Lewis  V.  Albertson,  23  Ind.  App.  147. 

In  Hughes  v.  Parker,  supra,  in  answer  to  the  argument 
that  the  council  never  acquired  jurisdiction  of  the  subject- 
matter  of  the  improvement,  or  of  the  persons  of  the  prop- 
erty owners  assessed  therefor,  for  the  reason  that  no  resolu- 
tion  was  ever  paased,  or  notice  thereof  given,  as  required  by 
§4289  Bums  1894,  the  court  said:  "It  must  be  admitted 
that  the  proceedings  of  the  council  in  this  matter  were  irreg- 
ular. The  resolution  of  necessity  should  have  been  adopted 
and  notice  thereof  given  as  provided  in  the  statute.  But  it 
has  been  repeatedly  held  that  such  resolution  and  notice  are 
not  essential  to  give  jurisdiction  to  the  council,  provided  only 
that  notice  and  a  hearing  are  given  to  the  property  owners 
before  the  making  of  the  final  assessments."  The  complaint 
shows  that  notice  was  given  for  hearing  objections  to  the 
final  estimates  as  provided  in  §4294  Bums  1894,  and  under 
the  above  rulings  this  was  sufficient,  without  any  resolution 
of  necessity  and  notice  thereof.  The  demurrer  to  the  com- 
plaint was  properly  overruled. 

The  second  paragraph  of  answer  alleges  that  on  August 
18,  1896,  the  common  council  by  resolution  ordered  the 
construction  of  the  sewer;  that  the  resolution  contained 
among  others  the  following  provision:  "And  it  is  further 
ordered  and  ordained  that  in  the  opinion  of  the  common 
council  of  said  city  it  is  desirable  to  pay,  and  the  same  is 
hereby  ordered  to  be  paid,  the  entire  cost  of  building,  con- 
structing, and  laying  the  above  described  sewer,  out  of  the 
general  funds  of  said  city,  and  the  city  clerk  is  hereby  or- 
dered to  advertise  for  bids  for  three  consecutive  weeks  in 
the  Evening  Herald  of  said  city  for  sealed  proposals  for 
the  construction  of  said  sewer ;"  that  the  clerk  duly  adver- 
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tised  for  bids ;  that  no  other  order,  resolution,  or  advertise- 
ment for  bids  was  made  or  published ;  that  it  was  provided 
in  the  order,  resolution,  and  advertisement  for  bids,  that  all 
bids  should  be  submitted  on  blanks  furnished  by  the  city 
and  required  each  bidder  to  propose  to  accept  the  obliga- 
tions of  the  city  in  payment  for  the  work ;  that  one  Miller 
submitted  a  bid  and  proposed  to  accept  the  obligations  of 
the  city  for  the  work,  and  a  contract  was  entered  into  in 
which  Miller  agreed  to  accept  city  bonds  for  the  work ;  that 
as  the  work  progressed  estimates  were  made,  bonds  issued, 
and  accepted  by  Miller ;  that  on  September  7, 1897,  the  civiJ 
engineer  reported  the  completion  of  the  work,  which  report 
was  adopted  and  the  work  accepted;  that  no  notice  what- 
ever was  given  of  the  passing  of  the  resolution  for  the  con- 
struction of  the  sewer  and  ordering  the  work  to  be  done,  and 
relying  upon  the  belief  that  tlie  work  was  being  done  wholly 
at  the  cost  and  expense  of  the  city  and  that  the  same  would 
be  paid  out  of  the  general  funds  of  the  city  as  provided  for 
in  the  resolution,  ordinance,  and  contract,  appellants  offered 
no  objection  thereto,  and  allowed  the  same  to  proceed  to 
completion,  without  objection,  because  of  such  information 
and  belief  ;•  that  when  the  resolution  was  passed,  bids  adver- 
tised for,  and  the  contract  let,  the  debts  of  the  city  exceeded 
two  per  centum  of  the  taxable  property;  that  city  orders 
were  selling  at  a  discount  of  twenty  to  sixty  per  cent,  which 
was  generally  known ;  that  by  reason  of  such  excessive  in- 
debtedness contractors  refused  to  submit  competitive  bids 
for  the  work,  and  by  reason  of  the  doubt  and  hazard  in 
collecting  pay  for  the  work  the  contract  was  let  at  a  price 
greatly  in  excess  of  the  value  thereof,  to  wit,  $8,000 ;  that 
had  it  been  known  at  the  time  of  letting  the  contract  that 
the  cost  would  be  assessed  against  the  property,  a  contract 
would  have  been  made  for  building  the  sewer  as  it  was  built 
for  $9,000;  that  after  the  work  was  completed,  accepted, 
and  paid  for  in  the  manner  provided  in  the  resolution,  or- 
dinance, and  contract,  the  city  council,  on  October  12,  1897, 
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far  the  purpose  of  relieving  the  city  from  the  debt,  and  to 
give  the  contractor  better  security,  pretended  to  adopt  a  new 
and  different  estimate  of  the  cost  of  constructing  the  sewer, 
and  wrongfully  and  without  right  assessed  the  cost  of  the 
sewer  partly  against  the  property  abutting  on  the  sewer, 
and  the  remainder  against  property  pretended  to  be  bene- 
fited thereby,  and  upon  this  pretended  assessment  this  suit 
is  brought ;  that  there  never  was  any  resolution  or  ordinance 
adopted  by  the  council  for  the  construction  of  the  sewer  to 
be  paid  for  by  such  assessment;  that  there  was  no  adver- 
tisement for  bids,  nor  was  any  bid  submitted,  nor  any  con- 
tract made  for  the  construction  of  the  sewer  to  be  paid  for 
in  any  other  manner  than  by  the  city  out  of  the  general 
fund.  The  demurrer  to  the  answer,  in  so  far  as  any  ques- 
tion is  presented  for  review,  admits  that  the  facts  pleaded 
are  true.  Whether  the  proof  will  sustain  these  allegations 
is  not  a  matter  proper  for  discussion  in  arguments  and 
briefs,  nor  is  it  a  matter  with  which  we  have  anything  to  do. 
Section  4292  Burns  1894  authorizes  a  city  council,  if 
deemed  just  and  right  by  it,  to  pay  any  part  or  all  of  the  ex- 
penses of  an  improvement  like  that  in  question  out  of  the 
general  revenue  of  the  city.  Whether  such  expenses  should 
be  so  paid  Would  be  within  the  discretion  of  the  council,  just 
as  it  is  within  the  council's  discretion  whether  or  not  the 
improvement  shall  be  made  at  all.  The  theory  of  the  statute 
is  that  property  along  the  line  of  the  improvement  wiU  be 
especially  benefited,  and  should  pay  the  expenses,  and  a 
resolution  ordering  that  an  improvement  be  ,made  and  say- 
ing nothing  about  the  manner  of  deriving  the  funds  to  pay 
the  expenses  would  mean  that  the  expense  was  to  be  assessed 
on  the  property  along  the  improvement.  But  the  above  sec- 
tion is  in  the  nature  of  an  exception,  and  if  the  council  in 
the  exercise  of  a  sound  discretion  deem  it  just  and  right  it 
may  order  the  expenses  paid  as  therein  provided.  In  the 
case  at  bar,  for  some  reason  deemed  by  the  council  sufficient, 
it  made  the  choice  and  proceeded  in  the  matter  until  the 
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work  was  completed  upon  the  expressed  purpose  that  the 
expense  was  to  be  paid  out  of  the  general  fund;  It  is  no 
doubt  true  that  if  appellants  had  knowledge  of  a  resolution 
ordering  an  improvement,  and  the  resolution  said  nothing 
about  the  manner  of  payment,  they  would  be  held  to  know 
that  their  property  was  liable  to  be  assessed.  But  this 
would  not  necessarily  be  true  where  the  resolution  expressly 
provides  that  the  expense  is  to  be  paid  from  the  general 
fund. 

Upon  the  facts  as  pleaded  the  doctrine  of  estoppel  does 
not  apply  as  to  the  appellants.  It  is  true  they  saw  the  work 
processing,  and  made  no  objection,  but  the  council  had 
said  by  a  resolution  that  the  expense  was  to  be  paid  out 
of  the  general  fund.  The  question  of  a  special  assessment 
against  appellants'  property  was  not  presented  during  the 
progress  of  the  work.  Appellants  may  or  may  not  have 
known  of  the  city's  indebtedness,  but  this  fact  was  known  to 
the  contractor  when  the  contract  was  made.  It  is  a  familiar 
rule  that  a  person  contracting  with  a  municipality  must  at 
his  peril  inquire  into  the  power  of  the  municipality  or  of  its 
officers  to  make  the  contract.  Dillon  Munic.  Corp.  (4th  ed.) 
§447 ;  Clements  v.  Lee,  114  Ind.  397 ;  Board,  etc.,  v.  Oal- 
loway,  17  Ind.  App,  689;  Johnson  v.  Common  Council, 
etc,  16  Ind.  227;  Woodruff  v.  Board,  etc.,  10  Ind.  App. 
179 ;  State,  ex  rel.,  v.  Common  Council,  etc.y  138  Ind.  455 ; 
Board,  etc.,  v.  Fertich,  18  Ind.  App.  1 ;  Board,  etc.,  v.  All- 
man,  142  Ind.  573 ;  Bridge  Co.  v.  Board,  etc.,  19  Ind.  App. 
672. 

Appellants  knew  the.  improvement  was  going  on,  and'  it 
became  their  duty  as  property  owners  to  inform  themselves 
as  to  the  authority  by  which  the  council  was  making  the 
improvements.  City  of  Elkhart  v.  Wichwire,  121  Ind.  331. 
But  when  they  did  seek  information  from  the  public  records 
of  the  council  up  to  and  including  the  completion  and  ac- 
ceptance of  the  work,  they  were  informed  that  the  cost  was 
to  be  paid  out  of  the  general  fund  of  the  city,  and  that  it  was 
not  to  be  paid  for  by  special  assessments.    Under  the  pro- 
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visions  of  the  statute  it  can  not  be  said  that  it  could  make 
no  difference  to  appellants  whether  they  paid  their  portion 
through  general  taxation  or  special  assessment.  A  prop- 
erty owner  might  be  willing  to  pay  his  portion  of  a  general 
tax  to  be  levied  to  pay  for  an  improvement,  and  knowing 
the  improvement  was  being  made  he  could  have  no  reason 
to  believe  he  would  be  specially  assessed. 

If  the  city  entered  into  a  contract  which  it  had  no  power 
to  make,  it  does  not  necessarily  follow,  simply  because  the 
work  has  been  done,  that  after  the  work  is  done  a  material 
part  of  the  contract  may  be  changed  so  that  it  may  be  made 
effective.  The  contractor  accepted  and  acted  upon  the 
method  originally  adopted.  The  fact  that  a  property  owner 
acquiesced  in  that  particular  method  by  his  silence  does 
not  warrant  the  contractor  in  saying  that  he  did  the  wort 
on  the  faith  of  receiving  pay  from  the  property  owner.  The 
work  was  done  with  knowledge  of  the  fact  that  it  was  to  be 
paid  from  the  general  fund  of  the  city.  The  contractor 
must  know  whether  the  city  could  make  such  a  contract. 

If  in  fact  the  work  had  been  completed,  accepted  and 
paid  for  in  the  manner  provided  in  the  resolution,  ordinance 
and  contract,  the  city  had  no  power  then  to  make  a  new  esti- 
mate of  the  cost  and  assess  the  cost  and  expense  against 
property  owners  along  the  line  of  the  work.  The  city  in 
the  first  instance  could  adopt  either  of  the  two  methods, 
but  after  it  had  adopted  one  and  carried  the  work  to  com- 
pletion it  could  not  then  adopt  the  other  as  supplemental  to 
the  first.  Whether  the  contract  entered  into  by  the  city  was 
void  because  of  the  city's  indebtedness,  we  need  not  and  do 
not  decide.  Conceding  that  the  council  had  the  power  to 
make  the  improvement  and  provide  for  paying  the  cost, 
when  it  had  completely  exercised  this  special  power  the 
power  was  exhausted.  The  council's  right  to  act  was  by 
virtue  of  statutory  authority  only,  and  this  authority  ter- 
minated when  the  work  was  completed,  accepted,  and  paid 
for  as  provided  in  the  resolution  and  contract.    The  answer 
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shows  that  after  the  engineer  reported  the  completion  of  the 
work  and  it  was  accepted  and  paid  for  as  provided  in  the 
resolution  and  contract,  the  council  made  a  new  and  dif- 
ferent estimate  of  the  cost  and  assessed  the  same  against 
property  owners.  That  a  valid  assessment  might  be  made 
against  appellants,  at  least  color  of  jurisdiction  must  be 
shown,  but  it  is  evident  there  was  no  jurisdiction  of  appel- 
lants acquired. 

In  Doctor  v.  Hartman,  74  Ind.  221,  it  was  held  that  a 
board  of  commissioners  could  not  set  aside  an  order  accept- 
ing the  report  of  viewers  in  a  highway  proceeding  and  dis- 
miss the  petition.  In  Board,  etc.,  v.  State,  61  Ind.  75,  the 
right  of  the  board  to  set  aside  an  order  locating  a  county 
seat  was  denied.  In  City  of  Indianapolis  v.  Patterson,  33 
Ind.  157,  after  an  estimate  had  been  made,  approved  by 
the  council,  and  ordered  paid,  the  council  rescinded  its  order 
approving  this  estimate,  and  adopted  and  approved  another 
for  a  less  sum.  The  court  was  equally  divided  upon  the 
question  whether  the  power  of  the  council  over  the  estimate 
was  exhausted  when  it  had  first  approved  it  and  directed 
its  payment.  See,  also.  City  of  Chicago  v.  Wilder,  184  111. 
397,  66  N.  E.  395;  Connecticut,  etc.,  Ins.  Co.  v.  City  of 
Chicago,  185  111.  148,  56  N.  E.  1071;  Alford  v.  City  of 
Dallas  (Tex.  Civ.  App.),  35  S.  W.  816;  City  of  Covington 
V.  Ludlow,  1  Mete.  (Ky.)  295;  City  of  Madison  v.  Smith, 
83  Ind.  502 ;  Gavin  v.  Board,  etc.,  104  Ind.  201. 

We  are  not  prepared  to  assent  to  a  relaxation  of  the  rule 
requiring  strict  compliance  with  statutory  requirements  by 
a  municipality,  to  the  extent  shown  in  this  answer.  A  city 
may  make  improvements  and  provide  for  paying  for  the 
work,  not  by  virtue  of  any  inherent  authority  in  the  mu- 
nicipality, but  because  the  legislature  has  said  that  it  may. 
'Not  only  has  the  legislature  said  a  city  may  act  in  such 
matters,  but  it  has  said  how  it  shall  act,  and  the  prescribed 
statutory  method  constitutes  the  measure  of  its  power.  It 
may  be  true  that  some  of  these  statutory  provisions  are 


494        APPELLATE  COURT  OF  INDIANA, 

Chicago,  etc.»  R.  Co.  v.  Qrimm. 

merely  directory,  but  it  must  be  true  that  those  provisions 
which  are  intended  to  protect  the  property  owner  are  man- 
datory.    The  demurrer  to  the  second  paragraph  of  answer 
should  have  been  overruled. 
Judgment  reversed. 


The  CmcAOo  and  Eastern  Illinois  Railroad 

Company  v.  Grimm. 

[No.  8,010.    Filed  May  29,  1900.    Reheaijng  denied  Nov.  16,  1900.] 

NBaLiOENOE.  —  Question  of  Fact  —  RaUrocuis,  —  The  question  as  to 
whether  a  railroad  company  was  guilty  of  negligence  in  running 
a  passenger  train  with  the  locomotive  in  the  rear  was  properly  sub- 
mitted to  the  jury,  in  an  action  by  a  passenger  for  personal  injuxiea, 
caused  by  the  train  striking  a  horse  on  the  track,    p.  497. 

&AXB.— Proximate  Cause, — Railroads, — The  negligence  of  a  railroad 
company  in  running  a  train  with  the  locomotive  in  the  rear  was  the 
proximate  cause  of  an  injury  to  plaintiff  while  a  passenger  thereon* 
caused  by  the  train  striking  a  horse  on  the  track,    pp,  497, 498. 

Special  Findino.—  Verdict. —  Evidence. —  BaUroads. —  Personal  In- 
juries.—A  special  finding  in  an  action  against  a  railroad  company 
for  damages  for  personal  injuries  to  plaintiff  while  a  passenger  on 
defendant's  train,  caused  by  the  train  striking  a  horse  on  the  track, 
to  the  effect  that  the  train  wsl^  running  at  a  speed  of  twelve  miles 
an  hour,  over  a  safe  track,  well  fenced,  with  good  cattle-guards  at 
crossings,  safe  cars  and  locomotive,  in  charge  of  competent  men, 
when  the  horse  suddenly  sprang  upon  the  track,  fifteen  or  twenty 
feet  in  front  of  the  train,  and  it  was  impossible  to  stop  the  train  and 
avoid  a  collision,  is  not  in  irreconcilable  conflict  with  a  general  ver- 
dict for  plaintiff ,  where  the  evidence  showed  that  the  train  was  be- 
ing run  backward,  with  a  light  caboose  on  the  front,  and  that  a 
train  run  in  such  manner  was  easily  derailed  by  coming  in  contact 
with  an  obstruction  on  the  track,    pp.  498-600. 

CARBX&Ra.— Injury  of  PoAsen^/er.—iVegrZtgence.— Where  a  passenger  is 
injured  by  the  derailment  of  a  train  he  is  only  required  to  show 
that  he  was  injured  without  fault  on  his  part,  the  law  then  presun&es 
negligence  upon  the  part  of  the  carrier,  and  it  devolves  upon  the 
carrier  to  remove  such  presumption,    p.  500. 

EvmENCE.  —  Expert  Testimony. —  Railroads. — The  testimony  of  an 
experienced  railroad  man  as  to  the  danger  in  running  a  train  back- 
ward is  admissible  in  the  trial  of  an  action  for  personal  injuries 
received  by  a  passenger  who  was  injured  while  riding  on  a  train 
run  with  the  engine  in  the  rear.    pp.  601,  602. 
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FviDENcat. — Rebuttal. — Damages. — Railroads. — Where,  in  the  trial  of 
an  action  against  a  railroad  company  for  injuries  received  by  a  pas- 
senger caused  by  a  collision  of  the  train  with  a  horse  on  the  track,  the 
defendant  introduced  evidence  to  the  effect  that  the  road  was 
fenced,  and  stock  was  prohibited  from  running  at  large,  it  was 
proper  for  plaintiff  to  prove  in  rebuttal  that  stock  was  frequently 
seen  on  the  road.    pp.  60J^  506. 

Carrtbrs. — Persorud  Injury  of  Passenger. — Negligence. -— Instrue- 
tions. — An  instruction  in  the  trial  of  an  action  against  a  railroad 
company  for  personal  injuries  to  a  passenger  that  when  a  carrier 
receives  a  passenger  on  its  train  it  undertake  to  carry  him  safely 
to  his  destination  was  not  misleading  when  considered  with  another 
instruction  that  the  greatest  possible  care  to  be  exercised  by  a  rail- 
road company  for  the  safety  of  its  passengers  is  not  to  be  under- 
stood as  requiring  the  utmost  degree  of  care  which  the  mind  can 
attain  to  or  is  capable  of  Inventing,  but  simply  means  the  greatest 
degree  of  care  that  is  consistent  with  the  particular  mode  of  trans- 
portation,   pp.  SOS-SOS. 

From  the  Clay  Circuit  Court.    Affirmed. 

0.  A.  Knight,  for  appellant. 
S.  D.  Coffey,  for  appeUee. 

CoMSTOCK,  J. — The  complaint  in  this  cause  was  in  two 
paragraphs.  The  first  paragraph,  omitting  its  formal  parts, 
avers  that  on  the  19th  day  of  November,  189T,  and  for 
a  long  time  prior  thereto,  the  defendant  had  been  in  the 
business  of  a  common  carrier  in  carrying  and  transporting 
passengers  for  hire  over  its  railroad  from  the  city  of  Brazil 
to  a  coal  mine  known  as  the  Standard  Block  Coal  Company 
and  to  return  therefrom  to  the  city  of  Brazil ;  that  on  said 
day  the  defendant  undertook  and  agreed  with  the  plaintiff, 
for  a  reasonable  compensation  theretofore  paid  by  him  to 
paid  defendant,  safely  to  carry  and  transport  the  plaintiff 
from  said  city  of  Brazil  to  the  said  Standard  Block  Coal 
Company  mine  and  return  in  good  and  comfortable  cars; 
that,  pursuant  to  said  agreement  and  undertaking,  the  said 
plaintiff  entered  the  cars  of  said  defendant  at  the  said  city 
of  Brazil,  and  was  safely  carried  and  transported  therefrom 
to  the  said  mine,  but  the  plaintiff  alleofes  that  said  defend- 
ant did  not  keep  its  agreement  and  undertaking  safely  to 


496        APPELLATE  COUET  OF  INDIANA, 

Chicago,  etc.,  B.  Co.  v.  Grimm. 

carry  and  transport  the  plaintiff  from  said  mine  back  to  the 
said  city  of  Brazil  in  good  comfortable  cars,  but  failed 
therein  in  this,  to  wit:  that  the  plaintiff  entered  the  cars 
of  said  defendant  at  said  mine  known  as  Standard  Block 
Coal  Company,  for  the  purpose  of  being  carried  and  trans- 
ported from  said  mine  to  the  city  of  Brazil,  where  he  re- 
sided, which  car  was  in  a  train  consisting  of  eight  cars ;  that, 
instead  of  hitching  the  engine,  by  which  said  cars  and  train 
were  to  be  moved,  to  the  front  of  said  train  so  that  the  en- 
gineer might  and  could  see  and  observe  any  obstructions  on 
the  railroad  track  of  defendant,  and  check  said  train  in 
time  to  prevent  and  avoid  a  collision  with  such  obstruction, 
it  negligently  and  carelessly  attached  said  engine  to  the  rear 
of  said  train,  and  carelessly  and  negligently  run  said  train 
backwards  at  a  rapid  rate  of  speed,  to  wit,  nearly  twenty 
miles  per  hour ;  that  while  so  running  said  train  backwards, 
the  engineer  in  charge  of  said  engine  was  unable  to  see  and 
observe  obstructions  on  said  track  in  time  to  avoid  collision 
therewith,  and  by  reason  of  the  fact  that  tjie  cars  were  not 
preceded  by  an  engine  they  were  liable  to  be  derailed  upon 
coming  in  oontact  with  any  obstruction  on  said  track;  that 
while  thus  negligently  and  carelessly  running  said  train 
backwards  at  a  speed  of  nearly  twenty  miles  per  hour,  the 
same  came  in  contact  with  a  horse  on  said  track,  by  reason 
of  which  the  cars  ahead  of  him  were  derailed  and  thrown 
fr^m  the  track,  causing  the  other  cars  to  jam  together  with 
great  force  and  violence,  thereby  throwing  plaintiff  from 
his  seat  with  great  force  against  some  object  in  said  car, 
striking  him  in  the  small  of  the  back  and  side,  whereby  he 
received  the  injuries  complained  of.  The  acts  of  negligence 
charged  in  the  second  paragraph  are  substantially  the  same 
as  those  set  out  in  the  first.  A  demurrer  was  overruled  to 
each  paragraph;  the  cause  put  at  issue  by  general  denial. 
A  trial  resulted  in  a  general  verdict  in  favor  of  appellee  for 
$1,488.  With  the  general  verdict  answers  to  interrogatories 
were  returned. 

The  errors  assigned  are:  (1)  The  overruling  of  appel- 
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lant's  demurrer  to  each  paragraph  of  the  complaint;  (2) 
the  overruling  of  appellant's  motion  for  judgment  in  its 
favor  on  the  answers  of  the  jury  to  interrogatories,  notwith- 
standing the  general  verdict;  (3)  overruling  appellant's 
motion  for  a  new  trial. 

Counsel  for  appellant  contend  that  the  complaint  is  in 
tort ;  for  appellee,  that  it  is  in  contract.  Conceding,  without 
deciding,  that  it  is  in  tort,  it  will  be  so  treated  in  this  opin- 
ion. 

It  is  urged  against  the  complaint  (1)  that  no  actionable 
negligence  is  charged;  (2)  that  the  acts  of  negligence  at- 
tempted to  be  charged  are  not  shown  to  be  the  proximate 
cause  of  appellee's  injury.  We  would  not  be  warranted  in 
holding  as  a  matter  of  law  that  the  operating  of  a  train  of 
cars  as  averred  in  the  complaint  was  not  negligence.  It  was 
a  question,  in  our  opinion,  to  be  submitted  to  the  jury  under 
proper  instructions.  As  said  by  the  Supreme  Court  in 
Evansville,  etCj  R,  Co.  v.  Krapf,  143  Ind.  547 :  "It  is  not 
necessary  in  such  a  complaint  to  recite  all  the  facts  and  cir- 
cumstances that  may  tend  to  show  that  the  act  complained 
of  was  negligent.  It  is  settled  by  the  decisions  of  this  court 
that  a  complaint  charging  the  defendant  with  an  act  in- 
jurious to  plaintiff,  with  a  general  allegation  of  negligence 
in  the  performance  of  the  act,  is  sufficient  to  withstand  a 
demurrer  to  the  complaint  for  want  of  sufficient  facts ;  and 
that  under  such  allegation  any  evidence  tending  to  show  that 
the  act  was  negligently  done  may  be  admitted ;  otherwise  the 
evidence  would  have  to  be  pleaded  instead  of  the  facts." 
Upon  the  subject  of  proximate  cause,  the  Supreme  Court  in 
Louisville,  etc.,  R.  Co.  v.  Lucas,  119  Ind.  583,  6  L.  R.  A. 
197,  said :  "It  is  not  necessary  that  precisely  such  an  acci- 
dent as  actually  occurred  might  be  anticipated,  for  there  is 
liability  if  it  was  probable  that  some  injury  might  result 
from  a  negligent  breach  of  duty.  We  have  disposed  of  the 
argument  of  appellant  which  asserts  that  the  neirlisrence  at- 
tributed to  it  was  not  the  proximate  cause  of  appellee's  in- 

VOL.  35—32 
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jury  in  what  we  have  said,  for,  as  the  authorities  all  declare, 
if  the  injury  resulted  from  the  negligent  act  of  defendant, 
that  act  will  be  deemed  the  proximate  cause,  unless  the  con- 
sequences were  so  unnatural  and  unusual  that  they  could  not 
have  been  foreseen  and  provided  against  by  the  highest  prac- 
ticable care.  The  authorities  we  have  cited  declare  the  doc- 
trine we  have  stated,  as  do  those  which  follow,  and  many 
others.  Bishop  Non-Contract  Law,  §§46,  457;  Wharton 
on  Negligence  (2nd  ed.),  §77."  The  consequences  fol- 
lowing the  running  of  the  train  with  the  locomotive  in  its 
rear  as  averred  in  the  complaint  were  not  so  unnatural  or 
unusual  that  they  could  not  have  been  foreseen.  The  objec- 
tions to  the  complaint  are  not  well  taken. 

Counsel  for  appellant  next  contend  that  the  court  erred 
in  refusing  to  render  judgment  in  its  favor  on  the  answers 
of  the  jury  to  the  special  interrogatories  notwithstanding 
the  general  verdict,  upon  the  following  grounds:  (1)  The 
special  findings  of  fact  do  not  show  that  the  negligence 
charged  in  the  complaint  was  the  proximate  cause  of  ap- 
pellee's injury;  (2)  because  they  show  that  appellant  exer- 
cised the  highest  degree  of  practicable  care  to  guard  appellee 
against  injury ;  (3)  because  the  collision  with  the  horse  was 
unavoidable.  The  special  facts  found  show  the  train  was 
running  at  the  speed  of  twelve  miles  an  hour  over  a  safe 
track  and  roadbed,  with  safe  cars  and  locomotive,  all  prop- 
erly equipped;  that  the  road  was  securely  fenced,  with 
good  cattle-guards  at  highway  crossings,  and  wing  fences 
thereat;  with  a  competent  and  careful  engineer;  with  en- 
gineer and  fireman  at  their  posts  looking  ahead  for  signals ; 
with  conductor  standing  on  steps  at  one  side  on  front  end 
of  caboose ;  with  a  brakeman  standing  on  steps  at  the  other 
side  on  front  end  of  caboose ;  both  provided  with  lanterns  to 
signal  engineer  in  case  of  danger;  a  brakeman  standing  at 
the  brake  on  platform  at  front  end  of  caboose ;  all  three  of 
these  in  a  position  to  see  ahead,  and  all  watching  for  dan- 
gers ahead ;  that  it  was  light  enough  to  see  200  or  300  feet 
ahead  of  the  train ;  that  a  horse  suddenly  sprang  upon  the 
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track  fifteen  or  twenty  feet  in  front  of  the  caboose,  just  in- 
side the  right  of  way  at  highway  crossing;  that  promptly 
signals  were  given  to  engineer,  but  it  was  impossible  to  stop 
the  train  and  avoid  the  collision  by  anything  the  engineer 
oould  have  done ;  the  collision  occurred  with  the  horse ;  three 
cars  were  derailed ;  that  appellee  had  frequently  ridden  on 
said  train  and  knew  how  it  was  run  and  operated ;  that  the 
collision  with  the  horse  was  the  cause  of  the  derailment,  and 
that  the  collision  was  unavoidable;  that  the  engineer  and 
brakeman  used  every  effort  to  stop  the  train  after  the  horse 
sprang  upon  the  track;  that  the  train  was  a  miners^  train 
composed  of  box  cars;  that  the  collision  occurred^  not  on 
main  line,  but  on  a  switch  or  lateral  branch  known  as  Casey- 
ville  branch;  that  said  train  could  not  be  stopped  in  time 
to  avoid  collision,  and  that  the  horse  was  not  observed  until 
he  sprang  upon  the  track. 

Answers  of  the  jury  to  interrogatories  will  overthrow  the 
general  verdict  only  when  there  is  such  an  antagonism  upon 
the  face  of  the  record  as  is  beyond  the  possibility  of  being 
removed  by  any  evidence  legitimately  admissible  imder  the 
issues  in  the  cause.  Indianapolis,  etc.,  R.  Co.  v.  Lewis,  119 
Ind.  218.  Sponhaur  v.  Malloy,  21  Ind.  App.  287,  300,  and 
authorities  there  cited. 

Every  presumption  is  indulged  in  favor  of  the  general 
verdict.  It  implies  that  the  jury  found  every  fact  charged 
in  the  complaint  to  entitle  appellee  to  recover,  and  that 
every  defexfte  set  up  to  defeat  a  recovery  of  the  plaintiff  was 
found  against  the  defendant. 

Is  the  special  finding  of  facts  irreconcilably  in  conflict 
with  the  general  verdict  ?  It  is  shown  by  the  evidence  that 
cattle  and  horses  were  frequently,  before  the  accident,  found 
on  the  track  over  which  appellant  ran  its  trains,  and  that 
the  men  on  more  than  one  occasion  stopped  the  train  to  drive 
them  off.  When  appellee  was  injured,  appellant's  train  was 
being  run  backwards  at  the  rate  of  twelve  miles  an  hour  with 
a  light  caboose  on  the  front.  It  was  shown  by  the  testimony 
that  a  train  run  in  this  manner  would  be  derailed  in  nine 


600        APPELLATE  COURT  OF  INDIANA, 

Chicago,  eto.,  R.  Co.  v,  Grimm. 

instances  out  of  ten  if  it  came  in  contact  with  an  obstruction 
on  the  track.  This  evidence  removes  any  apparent  con- 
flict in  the  general  verdict  and  the  answers  to  the  interroga- 
tories as  to  the  proximate  cause  of  appellee's  injury. 

As  to  the  second  reason  given  for  judgment  on  the  an- 
swers to  interrogatories,  it  is  proper  to  say  that  the  negli- 
gence charged  is  the  running  of  a  train  backward  at  a  rapid 
rate  of  speed,  so  that  the  engineer  was  unable  to  see  an  ob- 
struction on  the  track  in  time  to  stop  the  train  and  avoid  the 
same,  and  that  the  train  was  liable  to  be  derailed  by  reason 
of  the  light  car  coming  in  contact  with  obstructions.  It  may 
be  conceded  that  the  collision  with  the  horse  was  unavoid- 
able, under  the  circumstances,  but  that  was  not  sufficients 
It  only  devolves  upon  a  passenger  to  show  that  he  was  in- 
jured without  fault  on  his  part.  The  law  then  presumes 
negligence  upon  the  part  of  the  carrier,  and  it  is  for  the 
carrier  to  remove  this  presumption. 

In  discussing  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial,  it  is  claimed  by  counsel  for  appellant 
that  the  verdict  is  contrary  to  the  evidence,  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law.  The  evidence 
discloses  that  at  the  time  of  the  accident  the  train  was  made 
up  of  a  caboose  in  front  of  seven  box  or  freight  cars  in  which 
from  300  to  400  passengers,  miners,  were  riding,  and  the 
locomotive  was  attached  with  its  front  end  to  the  rear  end 
of  the  last  car,  pushing  the  train.  It  was  running  at  the 
rate  of  from  twelve  to  twenty  miles  an  hour  ovA*  a  track  on 
which  horses  had  been  frequently  seen.  The  engine  could 
have  been  placed  at  the  front  end  of  the  train  at  the  loss  of  a 
few  minutes'  time.  In  the  opinion  of  experts  it  was  dan- 
gerous to  run  the  train  in  this  manner.  Derailment  was 
likely  to  occur  if  the  caboose  came  in  contact  with  an  ob- 
struction. It  was  the  duty  of  the  railroad  to  use  the  highest 
degree  of  practicable  care  to  prevent  injury.  Louisville,  etc, 
R.  Co.  V.  Luca^,  110  Tnd.  583.  The  evidence  shows  that  it 
failed  to  do  this.  It  follows  that  the  verdict  is  sustained  by 
the  evidence  and  is  not  contrary  to  law. 
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The  admission  of  certain  testimony  is  also  made  a  reason 
for  a  new  trial.  Appellant  objected  to  each  of  the  following 
questions  propoimded  to  John  Davis,  a  witness  for  appellee : 
*'You  may  state  to  the  jury  what  difference  there  is,  if  any, 
as  to  the  safety  of  running  a  train  backward  or  forward  ? 
A.  Why,  there  is  a  difference  in  running  a  train  forward 
and  backward ;  that  is,  with  the  locomotive  in  the  rear.  Q. 
1*11  ask  you  to  state  to  the  jury  what  effect  a  heavy  engine 
has,  as  to  the  question  of  its  weight,  as  to  its  being  calculated 
to  destroy  any  object  on  the  track  ?  A.  Why,  a  heavy  engine 
is  more  liable  to  destroy  anything  by  cutting  it  up  and  not 
derailing  the  engine."  The  foUowiiig  question  was  asked 
said  witness :  "I'll  ask  you  to  state  to  the  jury  as  an  expert  at 
what  rate  of  speed  it  would  be  safe  for  a  train  carrying  pas- 
sengers to  run  backward  ?  A.  That  would  be  a  hard  question 
for  me  to  determine  as  an  expert,  as  they  claim  my  opinion 
is.  It  would  not  be  safe  to  run  a  train  backwards  at  all  with 
passengers."  Appellant  also  objected  to  each  of  the  following 
questions  propounded  to  W.  W.  Lathrop,  a  witness  for  appel- 
lee :  "What  is  there,  if  anything,  as  to  the  weight  of  the  en- 
gine affecting  the  safety  of  the  train  ?"  Answer :  "It  has.  You 
take  the  locomotive  engines,  the  standard  engines  they  are 
using  now,  and  these  big  engines  are  much  heavier  than  the 
standard  engines,  the  weight  of  them  is  far  superior  to  the 
weight  of  a  car.  In  striking  any  object  it  would  have  a  ten- 
dency to  throw  it  off  the  track,  where  otherwise  it  would  go 
under."  Also  the  following:  "What  tendency,  if  any,  would 
it  have  to  pulverize  any  object  which  was  struck  on  the 
track  ?"  Answer :  "It  would  have  more  tendency  to  crush,  the 
greater  weight,  of  course."  Also  the  following:  "What  woidd 
likely  be  the  result  of  striking  a  horse,  the  cars  being  backed, 
the  engine  at  the  rear  end  of  the  train  being  run  backward  ? 
What  would  probably  be  the  result  of  striking  a  horse?" 
Answer :  'Ttfy  opinion  would  be,  nine  times  out  of  ten  you 
would  knock  the  horse  on  the  track,  and  you  would  run  onto 
it.    Derail  the  cars  ?    Yes."    These  questions  were  objected 
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to  and  grounds  of  objection  stated  at  the  proper  time  and 
exceptions  taken.  It  is  insisted  that  this  testimony  was  in- 
admissible because  it  "did  not  relate  to  any  question  of  art, 
science,  skill  or  trade^  but  was  purely  speculative  and  con- 
jectural.^'  In  this  claim,  counsel  are  in  error.  Mr.  Rogers, 
in  his  Expert  Testimony,  p.  236,  §104,  says:  "An  ex- 
perienced railroad  man,  who  has  made  a  business  of -the  nm- 
ning  and  management  of  railroads,  is  as  fairly  an  expert  as 
one  skilled  in  any  other  art,  and  he  may  give  testimony  as  an 
expert  in  questions  of  railroad  management.  The  running 
and  management  of  railways  is  so  far  an  art,  outside  of  the 
experience  and  knowledge  of  ordinary  persons  as  to  render 
the  opinions  of  persons  skilled  therein  admissible  in  evi- 
dence.". Louisville,  etc.,  R.  Co.  v.  Frawley,  110  Ind.  18. 
The  witnesses  referred  to  were  experienced  railroad  men. 
No  question  was  raised  as  to  their  qualifications  to  testify. 
They  testified  that  it  was  much  more  dangerous  to  run  a 
train  of  cars  in  front  of  an  engine  than  with  the  engine  in 
front  of  the  cars.  They  gave  their  reasons  for  the  opinion 
expressed.  They  expressed  the  opinion  that  a  car  coming  in 
contact  with  a  horse,  the  engine  being  in  the  rear  of  the 
train,  is  likely  to  knock  it  down  on  the  track,  where  the  cars 
will  run  over  it,  and  in  most  instances  result  in  the  derailing 
of  the  cars ;  while  if  the  animal  is  struck  by  the  engine,  it  is 
likely  to  be  thrown  from  the  track,  or  by  reason  of  the 
greater  weight  of  the  engine  to  be  cut  or  pulverized  so  that 
the  cars  will  pass  over  it  without  being  derailed.  The  testi- 
mony was  competent.  Cooper  v.  Central  Railroad,  etc.,  44 
Iowa  134;  Indiana,  etc.,  R.  Co.  v.  Hale,  93  Ind.  79;  New 
YorJc,  etc.,  R.  Co.  v.  Grand  Rapids,  etc.,  R.  Co.,  116  Ind. 
60 ;  Louisville,  etc.,  R.  Co.  v.  Donnegan,  111  Ind.  179.  The 
reasons  of  the  opinions  entertained  by  these  witnesses  were 
competent;  it  was  for  the  jury  to  determine  their  weight. 
Appellant  objected  to  certain  questions  propounded  upon 
cross-examination  to  witnesses  for  and  employes  of  appel- 
lant,—Eldridge,  Miller,  and  O'Dell.     The  action  of  the 
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court  is  made  as  to  each  witness  a  reason  for  a  new  trial. 
The  appellant  objected  to  each  of  the  following  questions 
asked  J.  T.  Eldridge,  a  witness  for  appellant,  on  his  cross- 
examination :  "You  have  frequently  come  down  with  the 
engine  in  front,  have  you  not?"  "Yes,  I  have  seen  them 
come  down  that  way."  "How  frequently  have  you  seen  it 
done  ?  How  many  times  ?"  "I  have  seen  it  done  several  times 
years  ago."  Also  each  of  the  following  questions  asked 
Albert  B.  Miller,  a  witness  for  appellant,  on  his  cross-exami- 
nation :  "Did  you  ever  see  that  engine  come  backward  from 
Coal  Bluff  down  to  Brazil?"  Also  the  following:  "You 
have  seen  that  train  come  down  from  the  east  end  of  the 
switch  with  the  engine  in  front,  have  you  not  ?"  The  wit- 
ness answered :  "Yes."  Also  the  following:  "When  they 
come  from  Coal  Bluff  to  Brazil  they  put  the  engine  in 
the  rear,  did  they  not  ?"  The  witness  answered :  "Yes." 
Also  the  following:  "How  did  you  get  aroimd  it  on  that 
occasion?  You  say  you  never  saw  it  come,  backed  down 
to  Brazil  ?"  The  witness  answered :  "We  pull  the  train 
down  to  run  around  on  another  •track  and  then  shove  the 
trains  out  and  come  around  on  the  other  end  and  hitch 
on  and  then  the  engine  would  be  ahead  in  coming  to 
Brazil."  Also  the  following:  "Had  there  been  any  trouble 
about  that?"  Witness  answered:  "Not  that  I  know  of." 
Also  each  of  the  following  questions  asked  G.  B.  O'Dell: 
"There  has  been  no  change  in  the  tracks  since  the  accident 
occurred  ?"  "No  change  in  the  tracks."  "Have  you  not  seen 
the  train  made  up  that  way  frequently?"  "Yes."  It  is 
urged  that  these  questions  were  not  proper  unless  they  were 
limited  to  a  time  at  and  before  the  accident,  and  that  they 
were  without  the  issues  in  the  cause;  the  question  being 
whether  the  train  at  the  time  of  the  accident  was  being  run 
under  all  the  circumstances  with  care  and  skill,  or  in  a 
negligent  manner.  It  is  further  insisted  that  they  were  not 
proper  cross-examination.  The  testimony  in  chief  of  these 
witnesses  was  calculated  to  leave  upon  the  minds  of  the  jury 
the  impression  that  it  was  necessary  to  run  the  train  from 
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tlie  east  end  of  the  Casey\'^ille  branch  of  the  appellant's  road 
to  Coal  Bluff  backwards,  because  there  was  no  turntable  out 
of  Brazil  on  which  the  engine  could  be  turned,  and  because 
the  engine,  if  it  came  into  Coal  Bluff  in  front  of  the  train 
could  not  be  gotten  in  front  as  the  train  came  from  that 
point  to  Brazil.  The  evidence  sought  by  the  question  ob- 
jected to  tended  to  show  that  it  was  not  difficult  to  bring 
the  train  with  the  engine  in  front  to  Coal  Bluff,  and  no  dif- 
ficulty at  Coal  Bluff  in  changing  the  engine  so  as  to  bring  it 
to  Brazil  in  front.  Manifestly  the  purpose  of  placing  the 
engine  at  the  rear  of  the  train  at  the  east  end  of  the  Casey- 
ville  branch  was  to  save  the  time  at  Coal  Bluff,  necessary 
to  change  the  engine  to  the  other  end  of  the  train  before 
starting  from  that  point  for  Brazil. 

Over  the  objection  of  appellant,  Henry  Develin,  a  witness 
for  appellant  was  permitted  in  rebuttal  to  answer  the  fol- 
lowing questions :  "You  may  tell  the  jury  how  frequently,  if 
at  all,  you  have  seen  stock  on  the  railroad  in  the  vicinity  of 
this  collision."  The  witness  answered:  "Just  east  of  there. 
I  don't  recollect  of  seeing  any  just  at  that  crossing  where 
the  wreck  occurred,  but  somewhere  between  that  place  and 
where  I  got  on  at  number  eleven  I  saw  stock  frequently." 
The  objection  made  was  that  plaintiff  went  into  this  subject 
in  his  examination  in  chief,  and  because  it  is  not  proper  re- 
butting testimony,  and  because  the  question  does  not  fix  the 
time  prior  to  the  accident.  Also  the  following:  "You  may 
tell  if  you  know  anything  as  to  the  train  men  seeing  them," 
The  witness  answered:  "My  impression  is  they  knew  it." 
The  court  struck  out  the  answer.  The  following  was  also 
propounded:  "I  want  you  to  state  to  the  jury  where  the 
miners'  train  was  left  after  the  miners  were  taken  to  their 
work  in  the  mines  ?"  Also  the  following :  "Does  the  engine 
remain  at  the  mines  or  does  it  leave?"  "What  trouble  is 
there,  if  any,  in  hitching  to  the  west  end  of  the  train  at  the 
east  end  of  the  switch  ?"  The  witness  answered :  "No 
trouble  at  all  that  I  know  of."    The  following:  "If  there  is 
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any  means  there  of  changing  the  engine,  or  hitching  it  on 
the  other  end  to  pull  the  train  down  with  the  engine  in  front, 
state  how  that  is  done  ?"  The  witness  answered :  "There  were 
two  switches  there,  one  on  either  side  of  the  main  switch  that 
goes  to  Caseyville;  the  length  of  the  switches,  I  judge,  is 
about  a  quarter  of  a  mile/'  This  answer  was  followed  by 
the  following  question,  to  which  no  objection  was  made: 
"What  means  have  they  there  of  changing  the  engine  in  the 
proper  way  to  come  to  Brazil?"  The  witness  answered: 
"They  could  cut  loose  at  the  main  line  and  go  on  the  side 
switch,  get  on  the  main  line  behind  it  and  push  it  on  the 
main  line  and  be  all  right  for  Brazil."  The  following  ques- 
tion was  then  propounded  to  the  witness  over  appellant's 
objection :  "How  of ten#have  you  seen  that  done  ?"  To  which 
he  answered :  "Many  times."  We  have  not  given  the  answer 
to  each  of  the  other  questions,  but  they  were  all  answered. 
It  is  claimed  that  none  of  them  was  proper  in  rebuttal,  be- 
cause appellee  had  gone  into  these  subjects  in  the  examina- 
tion in  chief  of  his  witnesses.  It  is  further  claimed  that  they 
had  no  relevancy  to  the  issue  in  the  case.  The  admission 
of  this  testimony  was  not  error.  The  witness,  in  substance, 
testified  that  there  was  no  trouble  in  bringing  trains  down 
from  the  east  end  of  the  Caseyville  branch  with  the  engine 
in  front,  and  that  there  was  no  trouble  in  changing  the  posi- 
tion of  the  engine  at  Coal  Bluff  so  as  to  have  it  in  front  of 
the  train  in  coming  to  Brazil;  that  he  had  seen  it  done 
"probably  a  hundred  times."  It  was  proper  in  rebuttal  of 
the  testimony  of  appellant  as  to  the  diflSculty  of  so  doing. 
Witness  for  appellant  testified  that  the  road  was  fenced,  pro- 
tected by  proper  cattle-guards,  and  that  an  order  of  the  board 
of  commissioners  of  Clay  county  prohibited  stock  from  run- 
ning at  large.  The  legitimate  purpose  of  this  testimony  was 
to  show  that  danger  was  not  to  be  apprehended  from  stock 
running  at  large.  It  was  therefore  proper  for  appellee  to 
show  that  stock  was  frequently  seen  on  the  road. 

The  remaining  reason  for  a  new  trial  argued  by  coimsel 
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for  appellant  is  that  the  court  erred  in  giving  to  the  jury 
instructions  numbered  three  and  seven,  respectively,  asked 
by  appellee.  It  is  insisted  that  said  instruction  number 
three  is  contradictory  to  instruction  number  three  and  one- 
half,  given  at  the  request  of  appellant,  and  that  it  told  the 
jury  it  was  the  duty  of  the  appellant  to  carry  appellee  with 
absolute  safety.  Nebeher  v.  Sullivan,  99  Ind.  300,  is  cited, 
in  which  it  is  held  that,  when  the  instructions  are  contradict- 
ory and  tend  to  mislead  the  jury,  the  judgment  will  be  re- 
versed. Instruction  number  three  is  in  the  following  lan- 
guage: ^^A  railroad  company  engaged  in  the  business  of 
transporting  passengers  is  termed  a  common  carrier  of  pas- 
sengers, and  where  it  receives  a  passenger  on  its  train  to  be 
transported  from  one  point  to  anothtr  for  hire,  its  under- 
taking is  to  carry  him  safely  to  his  destination."  Instruc- 
tion nimiber  three  and  one-half  referred  to,  is  as  follows: 
"The  rule  of  greatest  possible  care  to  be  exercised  by  a  rail- 
road company  for  the  safety  of  its  passengers  is  not  to  be 
understood  as  requiring  the  utmost  degree  of  care  which  the 
mind  can  attain  to  or  is  capable  of  inventing.  It  simply 
means  the  greatest  degree  of  care  that  is  consistent  with  the 
particular  mode  of  transportation.  So  in  this  case  if  you 
find  from  the  evidence  that  the  train  on  which  the  plaintiff 
was  riding  was  not  a  regular  passenger  train,  but  a  miners' 
train  composed  of  freight  or  box  cars,  and  was  run  and 
operated  at  the  time  of  the  accident  in  the  usual  manner  in 
which  it  had  been  run  and  operated  for  many  years  prior 
to  the  accident  and  that  the  train  was  operated  in  a  manner 
not  careless  or  negligent,  and  plaintiff  was  and  had  been 
familiar  with  the  manner  of  running  and  operating  such 
train,  then  I  instruct  you  that  the  defendant  was  only  re- 
quired to  use  the  highest  degree  of  care  consistent  with  the 
running  and  operation  of  this  particular  kind  of  a  train, 
and  if  you  find  that  it  was  so  operated  at  the  time  of  the 
accident  then  the  defendant  would  not  be  liable  to  plaintiff 
in  this  action,  because  it  had  fully  performed  its  duty  in  thia 
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respect,  and  if  while  so  being  run  and  operated  it  came  into 
collision  with  a  horse  which  suddenly  sprang  upon  the  track 
in  front  of  it,  and  the  collision  with  the  horse  was  unavoid- 
able and  the  train  was  derailed  and  the  plaintiff  was  injured 
by  reason  thereof,  the  defendant  is  not  liable  in  this  action 
and  your  verdict  should  be  for  the  defendant." 

Instruction  number  three^  referred  to,  told  the  jury  that 
a  carrier  undertakes  to  carry  a  paasenger  aaf ely  to  his  dea- 
tination.  This  is  the  unquestioned  duty  of  the  carrier.  lii 
the  performance  of  this  duty,  it  must  exercise  the  highest 
degree  of  practicable  skill  and  care,  as  stated  in  instruction 
three  and  one-half.  Construed  together,  and  all  the  instruc- 
tions  under  the  universal  rule  must  be  so  considered,  they 
were  not,  in  our  opinion,  misleading.  The  jury  coidd  not 
have  inferred  that  it  was  the  duty  of  appellant  to  carry  ap- 
pellee with  absolute  safety. 

Instruction  number  four  stated  that:  "Although  a  com- 
mon carrier  of  passengers  does  not  insure  the  safety  of  pas- 
sengers, the  law  will  not  tolerate  any  negligence  on  the  part 
of  such  carrier,  and  if  it  is  guilty  of  any  negligence  result- 
ing in  the  injury  of  such  passenger,  it  is  liable  for  such  in- 
jury.'' 

Instruction  number  seven  stated :  "If  you  find  from  the 
evidence  in  this  cause  that  the  defendant  was  guilty  of  neg- 
ligence in  running  its  train  with  the  engine  in  the  rear,  if  it 
did  so  run  it,  and  that  by  reason  of  so  running  it  the  car  in 
which  the  plaintiff  was  riding  was  derailed,  by  reason  of 
coming  in  contact  with  an  obstruction  on  the  track,  if  it  was 
so  derailed,  whereby  plaintiff  was  injured  in  the  manner 
described  in  the  complaint,  then  it  is  no  defense  for  the  de- 
fendant to  prove  that  such  train  so  negligently  run  was  oper- 
ated as  skilfully  and  carefully  as  a  train  run  in  that  manner 
could  be  operated.'' 

The  first  instruction,  which  is  lengthy,  stated  the  issues ; 
the  seventh  informed  the  jury  that  if  appellee  was  injured 
by  reason  of  the  negligence  in  running  its  train  backwards 
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instead  of  forwards,  then  it  would  be  no  defense  for  the  de- 
fendant to  prove  that  the  train  thus  run  was  operated  as 
carefully  as  a  train  could  be  run  in  that  manner.  Crediting 
the  jury  with  the  average  intelligence  of  jurors,  the  instruc- 
tions given  were  not  misleading.  Considered  together,  they 
fairly  state  the  law  applicable  to  the  evidence  in  the  cause. 
We  find  no  error  for  which  the  judgment  should  be  re- 
versed.   Judgment  aflSrmed. 


Atkinson  v.  VanCleavb. 

|No.  8,169.    FUed  June  22,  1900.    Rehearing  denied  Nov.  16,  1900.] 

Malicious^  Prosecution. — Evidence. — Financial  Condition  of  Defend- 
ant,— In  the  trial  of  an  action  for  malicious  prosecution,  it  was  not 
error  to  admit  evidence  as  to  defendant's  financial  condition,  p.  609, 

Same. — Evidence. — Malice. — Advice  of  Lawyer. — Where,  in  the  trial 
of  an  action  for  malicious  prosecution,  defendant  introduced  evi- 
dence to  show  that  he  acted  upon  the  advice  of  a  lawyer  in  insti- 
tuting the  criminal  prosecution,  evidence  that  the  person  referred  to 
did  not  hold  himself  out  to  the  public  as  a  lawyer  was  competent 
as  tending  to  show  that  defendant  acted  upon  the  advioe  of  one 
who  was  not  a  lawyer,    pp.  609,  610. 

^AXE^Evidence  — Malice.— Advice  of  Lawyer.-^The  fact  that  defend- 
ant in  an  action  for  malicious  prosecution  stated  the  facts  to  an 
attorney  at  law  and  sought  his  advice  before  instituting  the  crim- 
inal prosecution,  is  not  conclusive  evidence  that  he  acted  without 
malice,  or  that  probable  cause  existed,    p.  610, 

&AME.—iProbahle  Cause. — Instructions. — Where,  in  an  action  for  mali- 
cious prosecution,  the  facts  necessary  to  constitute  probable  cause 
were  controverted,  it  was  proper  for  the  court  to  inform  the  jury 
that  certain  facts,  if  proved,  would  not  constitute  probable  cause. 
pp.  610,  611. 

9 

From  the  Newton  Circuit  Court.     Affirmed. 

Daniel  Fraser  and  W.  H.  Isham,  for  appellant 
B.  P.  Davidson  and  Allen  Boulds,  for  appellee. 

Henley,  J. — This  was  an  action  for  damages  growing 
out  of  the  alleged  malicious  prosecution  of  appellee  by  ap- 
pellant. Appellee  recovered  judgment  in  the  lower  court 
for  $1,500.     The  only  error  assigned  in  this  court  arises 
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upon  the  action  of  the  lower  court  in  overruling  appellant's 
motion  for  a  new  trial.  Counsel  for  appellee  have  not  fav- 
ored ufl  with  a  brief.  It  is  urged  by  counsel  for  appellant 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient  evi- 
dence. The  evidence  is  conflicting  upon  all  the  essential 
questions  in  issue.  Much  evidence  was  introduced  by  both 
parties  to  this  action,  and  upon  the  evidence  submitted  we 
must  regard  the  questions  which  were  within  the  province 
of  the  jury  as  correctly  decided.  ^ 

It  is  next  insisted  by  counsel  for  appellant  that  the  lower 
court  erred  in  permitting  certain  evidence  to  go  to  the  jury 
as  to  the  value  and  extent  of  the  property  of  the  appellant. 
It  is  true  that  the  courts  of  this  country  are  not  uniform  in 
their  decisions  upon  this  subject.  Perhaps,  we  might  say, 
that  the  weight  of  authority  is  with  the  appellant.  But  the 
question  seems  to  be  settled  by  the  courts  of  this  State  in 
favor  of  permitting  evidence  as  to  the  value  and  extent  of 
the  property  of  a  defendant  in  a  case  of  this  kind.  It  has 
been  repeatedly  held  that  in  suits  for  damages,  where  the 
wrongdoer  is  not  amenable  to  the  penal  laws  of  the  state,  that 
it  is  within  the  discretion  of  the  jury  to  award  damages  by 
way  of  punishment  in  addition  to  the  compensation  for  the 
injuries  sustained.  This  is  an  action  of  that  character.  It 
is  an  action  for  the  recovery  of  damages  growing  out  of  a 
malicious  tort.  The  exact  question  was  before  this  court  in 
the  case  of  Sexson  v.  Hoover,  1  Ind.  App.  65.  Also  see, 
Lytton  V.  Baird,  95  Ind.  349 ;  Farman  v.  Lauman,  73  Ind. 
568 ;  Meyer  v.  Bohlfing,  44  Ind.  238 ;  Taher  v.  Hutson,  5 
Ind.  322 ;  Johnson  v.  Smith,  64  Me.  553 ;  Winn  v.  Peckham, 
42  Wis.  493 ;  Whitfield  v.  WestbrooJc,  40  Miss.  311 ;  Cole- 
man V.  Allen,  79  Ga.  637,  5  S.  E.  204;  Abbott's  Trial  Ev., 
p.  654. 

It  is  also  complained  that  the  court  permitted  evidence 
as  to  whether  there  was  a  business  sign  or  advertisement  as 
a  lawyer,  or  attorney  at  law,  at  the  office  of  Newton  Sleeper. 
The  witness  Sleeper  was  the  attorney  to  whom  appellant 
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went  for  advice  as  to  whether  or  not  he  should  begin  the 
criminal  action  against  the  appellee,  out  of  which  grew  the 
present  suit.  We  can  not  understand  how  this  evidence  could 
have  harmed  appellant.  Nor  do  counsel  in  any  way  attempt 
to  show  how  the  same  could  have  resulted  in  harming  the 
appellant.  It  has  been  held  in  this  State  that  it  is  not  com- 
petent to  show  that  in  the  institution  of  a  prosecution  the  de- 
fendant acted  upon  the  advice  of  a  person  not  an  attorney 
or  counselor  at  law  for  the  purpose  of  disproving  malice. 
It  seems  to  us  that  evidence  which  tended  to  prove  in  any 
manner  that  the  witness  did  not  hold  himself  out  to  the  pub- 
lic as  a  lawyer  would  be  competent  as  tending  to  show  that 
the  defendant  acted  upon  the  advice  of  one  who  was  not  a 
lawyer. 

It  is  next  insisted  by  counsel  for  appellant  that  the  court 
erred  in  instructing  the  jury  as  follows:  "The  mere  fact 
that  a  party  procures  and  acts  upon  the  advice  of  an  attorney 
so  obtained  does  not  of  itself  exempt  him  from  liability,  or 
afford  absolute  justification  of  the  prosecution.  It  is  merely 
competent  evidence  to  rebut  malice  and  want  of  probable 
cause."  We  think  this'  instruction  states  the  law.  It  has 
always  been  held  in  this  State  that  in  actions  for  malicious 
prosecution,  the  defendant  may  prove  that  before  he  began 
the  prosecution  he  made  a  full  and  fair  presentation  of  the 
facts  of  the  case  to  an  attorney  at  law,  who  advised  a  prose- 
cution. The  advice  must  be  sought  in  good  faith  and  for 
an  honest  purpose.  Lytton  v..  Baird,  95  Ind.  349 ;  Aldridge 
V.  Churchill,  28  Ind.  62 ;  Paddock  v.  Watts,  116  Ind.  146. 
But  the  fact  that  the  defendant  before  the  institution  of  the 
prosecution  stated  the  facts  to  counsel  and  sought  his  advice 
is  not  conclusive  evidence  that  he  acted  without  malice  or 
that^probable  cause  existed.    Lytton  v.  Baird,  supra. 

Counsel  for  appellant  complain  in  a  general  way  of  the 
other  instructions  given  the  jury.  The  instructions  com- 
plained of  cover  twenty-five  pages  of  the  transcript.  In  one 
instance  only  do  counsel  assign  a  reason  or  cite  authorities 
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to  show  that  certain  instructions  do  not  state  the  law.  It  is 
insisted  that  the  court  erred  in  instructing  the  jury  that 
certain  facts  as  a  matter  of  law  were  or  were  not  sufficient 
to  constitute  probable  cause.  The  facts  being  controverted 
it  was  the  duty  of  the  court  to  inform  the  jury  what  was 
necessary  to  constitute  probable  cause,  and  it  could  not  be 
error  for  the  court  to  inform  the  jury  that  certain  facts,  if 
proved,  would  not  constitute  probable  cause.  The  court 
having  the  right  to  decide  what  is  probable  cause  would  cer- 
tainly have  the  right  to  decide  what  is  not  probable  cause. 
Upon  this  question  we  cite :  Pennsylvania  Co.  v.  Weddle, 
100  Ind.  138;  Cottrell  v.  Cottrell,  126  Ind.  181;  Taylor  v. 
Baltimore,  etc.,  R.  Co.,  18  Ind.  App.  692 ;  Indiana  Bicycle 
Co.  V.  Willis,  18  Ind.  App.  525. 

We  have  given  the  questions  presented  careful  considera- 
tion and  find  no  error. 

Judgment  affirmed. 

Wiley,  J.,  took  no  part. 


The  Citizens'  Street  Railway  Company  v.  Damm. 

[No.  8.208.    Filed  November  20,  IMO.] 

Street  Railways. — Pieraondl  Injuries.  — Complaint— A  complaint 
against  a  street  railway  company  for  personal  injuries  charged  that 
plaintiff  and  her  husband  were  riding  in  a  bnggy,  and,  in  attempt- 
ing to  cross  defendant's  track,  their  horse  took  fright,  and  became 
unmanageable ;  that  when  the  horse  was  on  the  track  in  such  fright- 
ened condition  a  car  was  approaching  at  a  distance  of  from  200  to 
400  feet,  and  plaintiff  was  in  full  view  of  the  motorman;  that 
plaintiff  could  not  extricate  herself  from  the  buggy,  and  the  horse 
and  buggy  could  not  be  removed  from  the  track,  and  that  the  car 
was  run  against  plaintiff,  without  any  attempt  on  the  part  of  the 
servants  in  charge  thereof  to  check  the  same,  and  injured  her. 
Held,  that  the  complaint  stated  a  cause  of  action,  and  a  demurrer 
thereto  was  properly  overruled.  '  pp,  61fS-515. 

Same. — Specidt Findings.  ^Verdict. — Answers  to  interrogatories  in  an 
action  for  personal  injuries  caused  by  collision  with  a  street  car 
showed  that  plaintiff  and  her  husband  were  out  driving,  and,  in  at- 
tempting to  cross  defendant's  track,  their  horse  became  frightened 
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and  balked  on  the  track ;  that  when  the  buggy  stopped  on  the  track 
the  car  was  more  than  100  feet  away,  and  the  motorman  was  in  a 
position  to  see  the  peril  of  plaintiff,  and  could  have  stopped  the  car 
in  time  to  have  prevented  the  collision;  that  before  the  collision  the 
motorman  sounded  the  gong  and  turned  off  the  power,  then  re- 
leased the  brake  and  allowed  the  car  to  proceed  and  strike  the 
plaintiff;  that  plaintiff  could  have  seen  the  car  before  attempting 
to  cross  the  track,  and  stopped,  and  thus  avoided  the  collision,  if 
she  had  looked.  Held,  that  the  answers  are  not  in  irreconcilable 
conflict  with  a  general  verdict  for  plaintiff,  pp.  615-6S0. 
APPBA.L  AND  ERROH.-^Becord.—Marginai  Notes.— Evidence. — Ques- 
tions depending  upon  the  evidence  will  not  be  considered  on  appeal, 
where  the  evidence  covers  over  500  pages  of  typewritten  matter, 
and  the  record  contains  no  marginal  notes,  as  required  by  rule 
thirty  of  the  Appellate  Court,    pp.  620,  521. 

From  the  Henry  Circuit  Court.    Affirmed. 

J.  W.  Ryan,  W.  A,  Thompson  and  M.  E.  Parhner,  for 
appellant. 

J.  N.  Templer,  C.  C.  Ball,  E.  R.  Templer,  R.  8.  Oregory, 
A.  C.  Silverburg  and  0.  J,  Lotz,  for  appellee. 

Wiley,  J. — Appellee  was  plaintiff  below  and  sued  appel- 
lant to  recover  damages  for  injuries  received  by  reason  of 
appellant's  alleged  negligence.  The  amended  complaint, 
which  was  in  a  single  paragraph,  avers  that  appellee  and  her 
husband  were  riding  in  a  buggy  drawn  by  one  horse  and 
were  crossing  Main  street  where  it  intersects  Plum  street  in 
the  city  of  Muncie;  that  appellant  owned  and  operated  a 
line  of  street  railway  on  Main  street ;  that  while  so  driving 
in  a  careful,  cautious,  and  proper  manner,  the  horse  at- 
tached to  the  buggy  in  which  they  were  riding  became  fright- 
ened, reared,  pitched,  and  became  immanageable,  and  that 
appellee  and  her  husband  were  unable  to  control  the  horse, 
and  it  was  about  to  run  away ;  that  thereupon  appellee's  hus- 
band got  out  of  the  buggy  and  took  hold  of  the  horse  by  the 
bits  in  order  to  manage  and  hold  him ;  that  said  horse  being 
unmanageable,  passed  out,  upon,  and  over  appellant's  track, 
while  they  were  exercising  all  their  powers  to  control  him, 
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but  were  unable  to  do  so ;  that  when  said  buggy  was  upon 
said  track  and  said  horse  in  such  frightened  condition,  one 
of  appeUee's  cars  propelled  by  electricity  was  approaching 
appellee  in  the  buggy,  at  a  distance  of  200  to  400  feet  from 
where  she  was  upon  the  track,  and  the  said  buggy  and  ap- 
pellee were  in  full  view  of  appellant's  motorman  and  serv- 
ants in  charge  of  said  car ;  that  appellee  and  her  husband  by 
"calls,  screams,  and  loud  hallooing  and  waving  of  hands  at, 
to,  and  towards  defendant's  said  motorman,  employes,  and 
servants  in  charge  of  said  car  demanding  them  to  stop  said 
car."  It  is  also  averred  that  the  space  between  said  ap- 
proaching car  and  said  buggy,  where  it  was  stopped  on  the 
track,  was  an  open  and  level  street  in  full  view  of  said  em- 
ployes, so  that  they  could  and  did  see  the  condition  appellee 
was  in,  and  that  said  horse  and  buggy  were  on  the  track  iliost 
of  the  time,  and  when  not  on,  so  close  to  it  that  the  car  could 
not  pass  without  striking  them ;  that  said  servants  could  have 
seen  that  said  horse  and  buggy  w,ere  on  the  track;  that  the 
liorse  was  frightened  and  unmanageable ;  that  she  could  not 
extricate  herself  from  said  buggy;  that  said  horse  and 
buggy  could  not  be  removed  from  the  track,  and  that  in  total 
disregard  of  appellee's  peril,  appellant,  by  its  servants,  ran 
said  car  at  a  speed  of  ten  miles  per  hour,  without  checking 
or  attempting  to  check  the  speed,  against  and  upon  said 
horse,  buggy,  and  appellee.  It  is  further  alleged  that  she 
was  unable  to  get  out  of  the  buggy  and  was  unable  to  get 
the  horse  and  buggy  oflF  the  track  so  as  to  avoid  a  collision 
with  the  car.  The  complaint  described  at  great  length  and 
with  particularity  the  various  injuries  appellee  received 
from  the  collision,  and  avers  that  such  injuries  were  re- 
ceived without  any  fault  or  negligence  on  her  part  or  on 
the  part  of  her  husband. 

A  demurrer  for  want  of  facts  addressed  to  the  copiplaint 
was  overruled.  Appellant  answered  by  denial.  Trial  by 
jury  resulted  in  a  general  verdict  for  appellee  for  $2,250. 

Vol.  25—88 
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The  jury  also  found  specially,  as  to  certain  facts,  by  answers 
to  interrogatories.  Appellant  moved  for  judgment  on  the 
answers  to  interrogatories,  for  a  new  trial,  and  for  a  venire 
de  novo,  and  each  of  these  motions  was  overruled. 

It  is  proper  to  say  that  there  were  two  trials  of  this  cause 
below.  The  first  trial  resulted  in  a  general  verdict  for  ap- 
pellee, and  with  the  general  verdict  the  jury  found  specially 
as  to  certain  facts  by  answers  to  interrogatories.  After  the 
return  of  the  verdict  and  the  answers  to  the  interrogatories, 
appellant  moved  for  a  new  trial  and  for  judgment  on  the 
answers  to  interrogatories  notwithstanding  the  general  ver- 
dict. The  former  nuotion  was  sustained  and  the  motion  for 
judgment  was  overruled.  All  these  adverse  rulings,  includ- 
ing the  overruling  of  the  motion  for  judgment  in  the  first 
trial  are  assigned  as  errors.  Appellant's  learned  counsel 
have  presented  their  views  of  the  law  questions  involved  in 
this  appeal  in  voluminous  briefs,  and  most  of  their  discussion 
is  addressed  to  the  question  of  appellee's  contributory  negli- 
gence. The  argument  embraces  three  pivotal  propositions : 
(1)  The  sufficiency  of  the  amended  complaint;  (2)  the  suf- 
ficiency of  the  evidence  to  support  the  verdict,  and  (3)  the 
overruling  of  the  motion  for  judgment  on  the  answers  to 
.  interrogatories. 

We  are  not  convinced  by  the  argument  of  counsel  that  the 
complaint  is  defective.  The  evident  theory  of  the  complaint 
is  that  appellee  was  placed  in  an  unexpected  and  hazardous 
position  by  circumstances  over  which  she  had  no  control, 
from  which  she  could  not  extricate  herself,  and  that  appel- 
lant's servants  in  charge  of  the  car  saw  her  in  such  condi- 
tion in  sufficient  time  to  have  averted  the  accident  by  the 
exercise  of  ordinary  care.  It  is  shown  that  the  accident  oc- 
curred at  a  street  crossing,  and  in  this  connection  it  must 
be  remembered  that  the  street  car  company  at  such  point  has 
no  superiority  of  right  over  that  of  a  person  about  to  cross 
the  track  at  such  point.  We  think  the  facts  stated  in  the 
complaint  bring  the  case  within  the  rule,  so  far  as  the  suf- 
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ficiency  of  the  complaint  is  concerned,  that  where  one  per- 
son sees  another  in  a  position  of  peril  from  whiqh  he  is  un- 
able to  extricate  himself  with  reasonable  care,  it  is  the  high- 
est duty  of  such  person  so  to  act  as  not  to  increase  the  peril, 
unil  if  he  does  act  in  a  manner  to  increase  the  danger  with 
full  knowledge  of  the  facts,  it  is  negligence  for  which  he  may 
be  required  to  respond  in  damages.  See  Lake  Erie,  etc,  R. 
Co.  V.  Juday,  19  Ind.  App.  436,  and  cases  there  cited.  See, 
also,  the  recent  care  of  Elwood,  etc,  St.  B.  Co.  v.  Ros$y 
(Ind.  App.)  58  N.  E.  535.  Here  the  complaint  charges  that 
the  servants  of  the  appellant  saw  the  danger  in  which  appel- 
lee was  placed,  and  yet  continued  to  run  the  car  at  full  speed 
and  made  no  effort  either  to  check  or  to  stop  it.  This  case, 
so  far  as  the  facts  charged,  is  similar  in  all  essential  respects 
to  the  case  of  Muncie  St.  R.  Co.  v.  Maynard,  5  Ind.  App. 
372,  in  which  it  was  held  that  those  in  charge  of  an  engine 
upon  a  street  car  track  seeing  a  team  of  horses  near  the  track 
showing  signs  of  fright,  must,  in  order  to  relieve  the  com- 
pany from  liability,  heed  the  danger,  slacken  speed,  and  if 
necessary  to  avoid  injury,  stop  the  train;  See,  also,  Louis- 
ville, etc,  R.  Co.  V.  Stanger,  7  Ind.  App.  179.  See,  also, 
Chicago,  etc,  R,  Co,  y.  Nash,  1  Ind.  App.  298.  The  demur- 
rer to  the  complaint  was  properly  overruled. 

We  will  next  consider  the  overruling  of  appellant's  mo- 
tion for  judgment  on  the  answers  to  interrogatories.  The 
jury  found  that  appellee  was  driving  with  her  husband  for 
her  health ;  that  she  was  pregnant  with  child,  and  had  been 
in  that  condition  for  three  months;  that  they  drove  from 
Plum  street,  which  intersects  Main  street,  and  attempted  to 
cross  the  latter  street  along  and  upon  which  appellant  owns 
and  operates  a  street  car  line ;  that  immediately  before  the 
collision,  the  horse  appellee's  husband  was  driving  balked 
and  was  rearing  and  jumping  upon  or  near  the  track ;  that 
appellee  could  not  have  s^otten  out  of  the  buggy  without 
great  danger  of  receiving  bodily  injury;  that  the  appellant's 
employes  could  have  stopped  the  car  in  time  to  have  pre- 
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vented  the  collision,  if  they  had  used  reasonable  and  ordi- 
nary diligence ;  that  when  the  buggy  stopped  on  the  track  the 
car  was  125  to  150  feet  away,  and  that  appellant's  servants 
could  have  seen  the  buggy  by  the  exercise  of  reasonable  dili- 
gence ;  that  the  said  servants  checked  the  speed  of  said  car, 
but  did  not  stop  it;  that  said  servants  were  guilty  of  negli' 
gence  in  failing  to  stop  the  car  and  thus  have  prevented  the 
collision;  that  as  a  result  of  the  collision  appellee  was  in- 
jured in  the  head,  arm,  side  and  abdomen ;  that  she  has  not 
recovered  from  her  injuries ;  that  she  was  damaged  in  the 
sum  of  $2,250;  that  the  horse  and  buggy  were  draped  by 
the  car  twelve  to  fifteen  feet ;  that  the  motorman  in  charge 
of  the  car  was  in  a  position  to  see  the  peril  appellee  was  in 
for  more  than  100  feet  immediately  before  the  collision; 
that  appellee  was  not  guilty  of  contributory  negligence;  that 
appellee  was  about  twenty-seven  years  old,  possessing  good 
eyesight,  good  hearing,  and  possessing  all  of  her  natural 
senses  unimpaired ;  that  appellee  and  her  husband,  as  they 
approached  Main  street  from  Plum  street  were  driving  in  a 
trot;  that  appellee  looked  west  and  her  husband  looked  east 
(the  car  was  approaching  from  the  west)  ;  that  appellee 
could  have  seen  the  approaching  car  if  she  had  looked ;  that 
she  could  have  heard  the  car  if  she  had  listened ;  that  if  she 
had  looked  to  the  west  before  attempting  to  cross  the  track 
and  stopped,  she  could  have  avoided  the  collision;  that  by 
thus  stopping  she  would  have  been  delayed  from  one  to  two 
minutes ;  that  appellee  knew  that  appellant  operated  a  line 
of  street  cars  on  said  Main  street,  and  ran  its  cars  thereon 
regularly ;  that  the  buggy  did  not  pass  over  the  track  before 
the  accident;  that  appellant's  servants  immediately  before 
the  accident  sounded  the  gong,  turned  off  the  electric  cur- 
rent and  materially  reduced  the  speed ;  that  after  so  reduc- 
ing the  speed  the  brakes  were  released,  and  the  car  pro- 
ceeded without  a  reapplication  of  the  power  while  the  buggy 
was  on  the  track,  and  that  appellant's  negligence  consisted  in 
failing  to  stop  the  car  after  the  servants  in  charge  of  it  saw 
that  appellee's  horse  was  frightened. 


MAY  TERM,  1900— Vol.  25.  517 

Citizons*  Street  R.  Co.  v.  Damm. 

It  is  earnestly  argued  that  appellant  was  entitled  to  judg- 
ment on  the  answers  to  interrogatories,  notwithstanding  the 
general  verdict,  for  the  reason  that  the  facta  specially  found 
are  antagonistic  to  and  in  irreconcilable  conflict  with  the 
general  verdict,  in  that  they  show  that  appellee  was  guilty 
of  negligence  which  contributed  to  her  injury.  If  the  special 
finding  of  facts  does  show  that  appellee  was  negligent,  then 
it  would  overcome  the  general  verdict  and  be  of  control- 
ling influence,  for  the  general  verdict  finds  that  she  did  not 
contribute  to  her  injury  by  her  own  negligence.  It  is  urged 
that  it  was  negligence  for  her  while  riding  with  her  husband 
to  undertake  to  cross  the  street  car  track  on  Main  street,  un- 
der the  facts  specially  found.  Our  attention  has  been  called 
in  argument  to  the  rigid  and  stringent  rule  governing  cross- 
ing steam  railway  tracks  that  intersect  highways  and  streets, 
by  persons  in  vehicles  and  on  foot,  and  many  authorities 
have  been  cited  in  support  of  the  rule.  That  rule,  however, 
is  not  applicable  here,  for  the  reason  that  persons  about  to 
cross  a  street  car  track  in  a  city  at  the  intersection  of  streets 
are  not  held  to  that  high  degree  of  care  required  of  persons 
in  crossing  steam  railway  tracks.  The  right  of  crossing  the 
street  is  equal  as  between  a  street  car  and  a  citizen ;  neither 
has  a  superior  right  to  the  other.  The  right  of  each  must  be 
exercised  with  due  regard  for  the  right  of  the  other,  and  in 
such  careful  manner  as  not  reasonably  to  abridge  or  inter- 
fere with  the  right  of  the  other.  This  equality  of  ^right,  how- 
ever, does  not  absolve  one  who  is  about  to  cross  the  tracks 
from  the  duty  of  taking  proper  precautions  to  avoid  acci- 
dents. Booth  on  St.  Railway  Law,  §304;  O'Neil  v. 
Dry  DocJe,  etc.,  8t.  R.  Co.,  126  K  Y.  125,  29  N.  E.  84; 
Buhrens  v.  Dry  Dock,  etc.,  St.  R.  Co.,  53  Hun  571,  6  N. 
Y.  Supp.  224.  Under  what  circumstances  a  person,  either 
walking  or  riding  in  a  vehicle,  may  safely  attempt  to  cross 
a  street  car  track  in  front  of  a  car  must  be  determined  by 
facts  which  vary  so  much  in  different  cases  that  courts  have 
not  attempted  to  establish  specific  rules  on  the  subject.    But 
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there  have  been  some  decisions  resting  upon  particular  facts 
which  illustrate  the  general  rule  as  to  the  degree  of  care 
that  must  be  exercised.  Thus  it  was  held  in  New  York  that 
an  attempt  to  pass  in  front  of  a  street  car  running  at  an  or- 
dinary rate  of  speed,  fifty  feet  distant,  is  not,  as  a  matter  of 
law,  negligence.  Wells  v.  Brooklyn  City  R.  Co.,  58  Hun 
389,  12  N.  Y.  Supp.  67.  Also,  that  if  there  is  time  to  cross 
before  the  car  arrives,  a  party  is  not  bound,  in  order  to  avoid 
the  charge  of  negligence,  to  await  until  the  car  has  passed 
because  there  might  be  danger  of  slipping  and  falling.  Bax- 
ter V.  Second  Ave.  B.  Co.,  3  Kobt.  (N.  Y.)  510.  It  has  also 
been  held  that  where  a  pedestrian  is  about  to  cross  a  street 
car  track  in  front  of  a  car  approaching  at  a  high  rate  of 
speed,  and  could  have  done  so  but  for  an  unavoidable  acci- 
dent, he  will  not  be  charged  with  contributory  negligence. 
Aaron  v.  Second  Ave.  B.  Co.,  2  Daily  127.  See,  also.  Booth 
on  St.  Eailway  Law,  §311.  The  case  last  cited  applies  with 
much  force  to  the  facts  specially  found  in  this  case.  As 
appellee  and  her  husband  drove  off  of  Plum  street  onto 
Main  street,  one  of  them  looked  in  one  direction  and  the 
other  in  the  opposite  direction.  It  is  not  found  as  a  fact  that 
they  saw  or  did  not  see  the  car,  but  there  was  nothing  to 
prevent  one  seeing  it  who  looked  in  the  direction  from  which 
it  was  approaching.  Under  the  authorities  in  this  State,  we 
must  presume  that  the  one  who  did  look  toward  the  car  saw 
it.  At  that  time  the  car  was  far  enough  away  to  give  them 
ample  time  to  cross  the  track  unless  some  unavoidable  acci- 
dent should  prevent.  They  were  not  bound  to  anticipate 
any  such  accident.  The  jury  found  that  when  they  reached 
the  track  and  the  horse  became  frightened,  began  to  rear  and 
plunge,  the  car  was  125  feet  to  150  feet  from  them.  This 
fact  alone  shows  that  there  was  an  abundance  of  time  for 
them  to  have  crossed  the  track  in  safety  before  the  car 
reached  the  point  where  they  attempted  to  cross,  if  the  horse 
had  not  balked  and  refused  to  go.  As  we  have  seen,  if  there 
was  sufficient  time  to  cross,  barring  unexpected  and  unavoid- 
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able  accidents,  they  were  not  bound  to  stop  and  wait  until 
the  car  had  passed.  Under  the  facts  specially  found,  the 
court  can  not  say  as  a  matter  of  law  that  it  was  negligence 
for  them  to  attempt  to  cross  the  track.  It  is  found  also 
that  if  appellee  had  listened,  she  could  have  heard  the  car, 
but  it  is  not  found  as  a  fact  that  she  did  not  listen.  If  she 
did  not  listen,  and  if  it  is  conceded  that  her  failure  to  listen 
was  negligence,  even  then  such  negligence  is  not  as  a  matter 
of  law  such  contributory  negligence  as  will  prevent  a  recov- 
ery for  the  injury  caused  by  the  collision,  unless  such  fail- 
ure to  listen  materially  contributed  to  the  accident.  "The 
negligence  which  prevents  a  recovery  is  that  which  material- 
ly contributes  to  the  accident."  Citizens  St.  R.  Co.  v. 
Abrightj  14  Ind.  App.  433.  The  proximate  cause  of  the  in- 
jury was  the  frightened  and  unmanageable  condition  of  the 
horse,  and  in  the  absence  of  such  condition  they  would  have 
passed  over  the  track  in  safety. 

It  is  also  found  that  appellant's  servants  saw,  or  could 
have  seen  by  the  exercise  of  reasonable  care  and  diligence, 
the  peril  in  which  appellee  was  placed  by  reason  of  the 
frightened  condition  of  the  horse.  The  law  casts  upon  per- 
sons in  charge  of  a  street  car  the  duty  of  vigilance  in  ob- 
serving the  danger  by  collision  to  persons  on  the  track,  even 
though  they  may  be  negligent  in  being  on  the  track,  and  to 
avoid  inflicting  an  injury  the  speed  of  the  car  must  be 
checked,  if  there  is  time  so  to  check  it,  after  the  danger  is 
observed ;  and  as  we  have  seen,  the  law  goes  to  the  extent  of 
requiring  the  car  to  be  stopped  if  necessary  to  prevent  acci- 
dent. See  Lake  Erie,  etc,  R.  Co.  v.  Juday,  19  Ind.  App. 
436,  and  cases  there  cited ;  Elwood  8t.  R.  Co.  v.  Ross,  supra, 
and  authorities  there  cited ;  Watson  v.  Broadway,  etc.,  Co., 
43  Hun  636,  110  N.  T.  6Y7,  18  K  E.  482. 

The  jury  found  that  there  was  ample  time  for  the  motor- 
man  to  have  stopped  the  car  after  seeing,  or  after  he  was 
bound  to  see,  the  impending  danger  in  which  appellee  was 
placed.  Under  the  facts  disclosed  by  the  answers  to  inter-, 
rogatories,  he  had  no  right  to  assume  that  the  buggy  in 
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which  appellee  was  riding  would  get  off  the  track  and  leave 
an  unobstructed  passageway  for  the  car.  Some  of  the  an- 
swers to  the  interrogatories  are  mere  conclusions,  but  this 
does  not  destroy  their  force  or  efficacy.  Eliminating  such 
conclusionSj  the  material  facts  found  are,  it  seems  to  us,  in 
perfect  harmotiy  with  the  general  verdict.  These  facts  dis- 
close two  propositions  which  are  of  controlling  influence  in 
the  decision  of  this  case:  (1)  That  appellant's  servants  were 
negligent  in  failing  to  stop  the  car  and  thus  avoid  the  acci- 
dent, and  (2)  that  appellee's  acts  were  not  the  proximate 
cause  of  her  injury,  and  hence  contributory  negligence  can 
not  be  attributed  to  her.  There  was  no  error  in  overruling 
appellant's  motion  for  judgment  on  the  answers  to  the  in- 
terrogatories. 

Appellant's  motion  for  a  new  trial  was  based  upon  many 
reasons,  but  the' only  one  discussed  is  that  the  verdict  was 
not  sustained  by  sufficient  evidence.  The  ent^ire  argument 
upon  this  branch  of  the  case  is  bottomed  upon  the  assumed 
proposition  that  the  evidence  shows  that  appellee  was  guilty 
of  contributory  negligence,  and  that  this  precludes  her  right 
to  recover.  The  consideration  and  determination  of  this 
question  require  an  examination  of  the  evidence.  The  bill 
of  exceptions  containing  the  evidence  covers  over  500  pages 
of  typewritten  matter.  There  is  not  a  marginal  note  on 
the  bill  of  exceptions.  Rule  thirty  of  this  court  pro- 
vides :  "Where  the  evidence  is  set  out  by  deposition  or  other- 
wise, the  names  of  the  witnesses  shall  be  stated  in  the  mar- 
,G:in.  The  appellant  shall  also  note  on  the  margin  all  motions 
and  rulings  thereon."  This  rule  has  been  wholly  dis- 
rci^arded.  Under  the  rules  of  this  court  (and  such  rules  are 
a  part  of  "the  law  of  the  land"),  appellant  has  brought  here 
an  imperfect  record,  upon  a  question  on  which  it  relies  for 
a  reversal.  The  rule  in  this  State  is  that  a  party  asking  a 
reversal  must  bring  to  the  appellate  tribunal  a  perfect  rec- 
ord. Such  record,  to  be  perfect,  must  not  only  comply  with 
the  various  provisions  of  the  statute  regulating  appeals  and 
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the  preparation  of  transcripts,  but  also  must  comply  with  the 
rules  of  the  court  The  rules  of  the  court  must  be  construed 
with  the  provisions  of  the  statute  as  constituting  the  law 
governing  appeals,  and  hence  we  can  not  disregard  either* 
This  rule  of  the  court  which  we  are  now  considering  has 
been  strictly  adhered  to  in  all  the  later  authorities,  and  it 
has  been  declared  that  it  is  not  only  the  right  but  the  duty  of 
the  court  to  enforce  it.  Smith  v.  State,  140  Ind.  340 ;  Egan 
V.  Ohio,  etc.,  B.  Co.,  138  Ind.  274 ;  Smith  v.  State,  137  Ind. 
198 ;  Harrod  v.  State,  24  Ind.  App.  159 ;  Otis  v.  Weiss,  22 
Ind.  App.  161 ;  Babcoch  v.  Johnson,  22  Ind.  App.  97 ;  Ew- 
bank's  Manual,  §119;  Elliott's  App.  Prbc.  §204.  We  de- 
cline therefore  to  consider  the  question  thus  raised. 

It  is  also  urged  that  the  damages  are  excessiva  This 
question  also  depends  upon  the  evidence,  and  for  the  same 
reason  we  can  not  consider  it. 

We  have  thus  disposed  of  all  question  discussed  by  coun- 
sel, and  we  have  not  found  any  reversible  error. 

Judgment  ajSrmed. 


Osborn  et  al.  v.  State,  ex  rel.  Jackson. 

[No.  8,382.     Filed  November  20.  1900.] 

Appsal. — Joint  Assignment  of  Error. —  Review. — A  ruling  which 
does  not  affect  all  who  jointly  assign  it  as  error  will  not  be  consid- 
ered on  appeal. 

From  the  Howard  Superior  Court.    Affirmed. 

J.  C.  Herron  and  F.  N.  Stratton,  for  appellants. 
N.  B.  Smith,  C.  N.  Pollard  and  0.  C.  Pollard,  for  ap- 
pellee. 

Black^  J. — This  was  an  action  on  a  guardian's  bond 
against  the  principal  obligor  and  one  of  his  sureties,  the 
other  surety  having  died.  These  two  defendants,  as  appel- 
lants, jointly  assign  errors,  setting  forth  in  their  assign- 
ment two  specifications,  as  follows:  "First.  That  the  court 
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erred  in  overruling  the  defendant  Jesse  L.  Osborn's  separate 
demurrer  to  the  sixth  paragraph  of  the  plaintiff's  reply  to 
the  first  paragraph  of  defendant  Jesse  L.  Osbom's  separate 
amended  answer.  Second.  That  the  court  erred  in  over- 
ruling the  defendant  Chas.  Osborn's  separate  demurrer  to 
the  sixth  paragraph  of  the  plaintiff's  reply  to  the  first  para- 
graph of  the  defendant  Chas.  Osbom's  separate  amended 
answer." 

If  there  was  error  as  assigned  in  the  first  specification  it 
was  an  error  affecting  the  appellant  Jesse  L.  Osbom  alone ; 
and  the  error,  if  any,  in  the  ruling  assailed  in  the  second 
specification  affected  only  the  other  appellant,  Charles  Os- 
bom. Each  of  the  alleged  errors  being  assigned  by  the  ap- 
pellants jointly,  and  not  being  available  in  favor  of  both  the 
appellants,  no  question  is  properly  presented  for  decision; 
for  an  error  assigned,  to  be  available  for  any  appellant,  must 
be  available  in  favor  of  all  who  join  in  assigning  it ;  and  a 
ruling  which  does  not  affect  all  who  jointly  assign  it  as  error 
will  not  be  considered  by  the  appellate  tribimal.  Hubbard 
V.  Bell,  4  Ind.  App.  180,  and  authorities  there  cited ;  Board, 
etc.,  V.  Fraser,  19  Ind.  App.  520. 

Judgment  affirmed. 


Town  of  Odon  v.  Dobbs,  by  his  Next  Frienp. 

[No.  8,277.     Filed  November  21,  1900.] 

Municipal  Corporations. —  Negligence. —  Complaint. — In  an  action 
against  a  town  for  damages,  the  complaint  contained  allegations 
showing  that  in  the  night-time  plaintiff,  while  riding  in  a  wagon 
drawn  by  gentle  horses,  driven  by  a  careful  driver,  was,  withotii; 
any  fault  on  his  part,  thrown  from  the  wagon  and  injured  because 
of  the  defective  construction  of  a  bridge  near  the  crossing  of  the 
two  principal  streets  of  the  town;  and  that  the  defects  in  the 
bridge  were  known  to  the  town,  and  unknown  to  the  plaintiff  and 
those  with  her.  Held,  that  the  complaint  stated  a  cause  of  action. 
pp.  5fSS,  5U, 

Same. — Streets  Must  Be  Kept  In  Safe  Condition. — It  is  the  duty  of  a 
town  to  keep  its  streets  in  reasonably  safe  condition,  not  alone  in 
the  center,  but  from  curb  to  curb,    p,  6iS. 
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From  the  Daviess  Circuit  Court.    Affirmed. 

J.  W.  Ogdon,  E,  Inman,  C,  K.  Tharp  and  J.  Downey, 
for  appellant. 

W.  B,  Gardiner,  C.  G.  Gardiner,  C.  E.  Barrett  and  E. 
A.  Brown,  for  appellee. 

Henley,  J. — This  was  an  action  by  appellee  against  ap- 
pellant to  recover  damages  on  account  of  an  injury  received 
caused  by  the  alleged  negligence  of  appellant  in  failing  to 
keep  its  streets  in  repair.  The  complaint  is  in  two  para- 
graphs. The  two  paragraphs  of  complaint  are  substantially 
the  same.  Both  paragraphs  were  ineffectually  challenged  in 
the  lower  court  by  demurrer.  The  cause  was  put  at  issue 
by  an  answer  in  general  denial.  There  VaS  a  trial  by  jury 
and  a  verdict  in  favor  of  appellee.  Over  appellant's  motion 
for  a  new  trial,  judgment  was  rendered  upon  the  verdict. 
Appellant  has  assigned  as  error  the  overruling  of  its  de- 
murrer to  each  paragraph  of  complaint,  and  the  overruling 
of  its  motion  for  a  new  trial. 

The  facts  averred  in  the  complaint,  upon  which  appel- 
lant's negligence  is  based,  are  that  appellant  is  an  incor- 
porated town ;  that  two  of  the  streets  most  traveled  in  said 
town  are  Main  and  Elm  streets,  which  streets  cross  each 
other  at  right  angles.  Main  street  running  east  and  west,  and 
Elm  street  running  north  and  south;  that  Main  street  is 
fifty-eight  and  one-half  feet  wide,  and  Elm  street  is  fifty 
feet  wide ;  that  at  the  intersection  of  said  streets  there  is  and 
was  a  ditch  or  water  course  two  feet  deep  and  eight  feet 
wide,  which  runs  along  the  north  side  of  Main  street  between 
the  sidewalk  and  the  wagon  road ;  that  in  order  that  the  pub- 
lic or  persons  using  said  Elm  street  might  travel  over  said 
street,  coming  from  the  north  and  turning  to  the  west 
on  Main  street,  it  was  necessary  that  appellant  construct  and 
maintain  over  and  across  said  ditch  or  water  course  a  bridge 
or  culvert.  That  at  the  time  said  accident  occurred  appel- 
lant disregarding  its  duty,  and  regardless  of  the  safety  of 
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the  people  who  might  travel  over  said  street,  negligently  and 
carelessly  constructed  and  maintained  a  wooden  structure 
over  and  across  said  gutter  and  ditch,  the  top  of  which  was 
covered  by  twelve  planks  each  about  eighteen  inches  wide. 
Eight  of  the  planks  were  sixteen  feet  long  and  four  of  them 
were  fourteen  feet  long,  and  they  were  so  placed  that  at  the 
south  side  of  the  west  end  of  said  structure  the  ends  of  four 
of  the  planks  did  not  extend  as  far  west  by  about  two  feet 
as  the  other  planks  on  the  top  of  the  culvert.  That  appel- 
lant had  caused  said  street  to  be  worked  in  such  a  manner 
that  there  was  nothing  in  the  appearance  of  the  street  to 
indicate  the  whereabouts  of  said  structure  or  the  careless  and 
negligent  manner  of  its  construction,  all  of  which  appellant 
well  knew.  That  on  the  night  of  the  13th  day  of  February, 
1898,  appellee,  with  others,  was  riding  in  a  heavy  wagon 
returning  from  church  to  her  home.  That  the  wagon  was 
drawn  by  two  gentle  horses  driven  by  a  careful  driver.  That 
none  of  the  persons  in  said  wagon  were  familiar  with  said 
streets  or  with  said  culvert  nor  with  the  depth  or  width  of 
the  ditch  or  water  course,  and  while  carefully  and  prudently 
proceeding  along  said  Elm  street  southward,  for  the  pur- 
pose of  turning  west  on  Main  street,  and  while  passing  over 
said  culvert,  and  because  of  the  improper,  careless,  and 
negligent  manner  in  which  it  was  constructed,  the  right- 
hand  wheels  of  the  wagon  ran  off  of  the  west  end  of  said 
structure,  causing  appellee  to  be  thrown  from  her  seat  in 
the  wagon,  and  into  said  gutter,  with  great  violence,  and  that 
the  wheels  of  the  said  wagon  ran  against  and  over  appellee 
before  the  team  could  be  stopped.  That  appellee  was  by 
said  accident  permanently  and  seriously  hurt  and  deformed, 
all  without  any  fault  or  negligence  upon  her  part. 

We  think  the  complaint  states  a  cause  of  action.  The  de- 
fective condition  of  the  culvert,  the  absence  of  knowledge 
on  the  part  of  appellee  of  the  defect,  the  knowledge  of  the 
appellant  that  the  defect  existed,  are  facts  clearly  averred 
in  the  complaint.     Appellee  avers  in  her  complaint  that 
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she  was  injured  "while  passing  over  said  structure,  and 
because  of  the  improper,  negligent,  and  careless  manner  of 
the  construction  thereof  as  aforesaid,  and  not  otherwise," 
and  that  she  was  free  from  any  fault  contributing  to^  her  in- 
jury. There  are,  in  our  opinion,  no  special  averments  tend- 
ing to  show  contributory  fault  upon  the  part  of  appellee.  It 
was  appellant's  duty  to  keep  its  streets  in  a  reasonably  safe 
condition  for  travel,  not  alone  in  the  center  of  the  street,  but 
from  curb  to  curb.  City  of  Decatur  v.  Stoops,  21  Ind.  App. 
397.  The  complaint  clearly  shows  the  violation  of  a  duty 
imposed  upon  appellant  and  a  resulting  injury  to  appellee. 

The  other  questions  argued  by  counsel  for  appellant  re- 
late to  the  giving  and  the  refusal  to  give  to  the  jury  upon 
the  trial  certain  instructions.  Those  given  cover  every  phase 
of  the  case  as  made  by  the  evidence.  They  were  as  favor- 
able to  appellant  as  the  law  applicable  to  the  evidence  would 
justify,  and  it  appears  from  the  evidence  that  the  jury  re- 
turned a  just  verdict.  Stockwell  v.  Brant,  07  Ind.  474; 
State  V.  Ruhlman,  Ex.,  Ill  Ind.  17;  Sanders  v.  Weelberg, 
107  Ind.  266;  Norris  v.  Casel,  90  Ind.  143;  Woods  v. 
Board,  etc.,  128  Ind.  289. 

We  find  no  reversible  error.     Judgment  affirmed. 


The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Wright. 

[No.  8.217.     Filed  November  22,  1900.] 

CoNVEKSlON. — Pleading. — Evidence. — In  an  action  against  a  railroad 
company  for  the  conversion  of  property  delivered  to  it  for  trans- 
portation, the  company  may,  under  a  general  denial,  show  that  the 
property  was  taken  from  its  possession  by  writ  of  replevin  issued  in 
an  action  instituted  by  a  third  person,    pp.  5S6,  5.?7. 

Samb. — Common  Carrier. — Warehousemen. — ^Where  a  railroad  com- 
pany voluntarily  delivers  goods  to  the  wrong  person,  such  company 
is  liable  for  conversion,  either  as  common  carrier  or  warehouseman, 
without  regard  to  the  question  of  negligence,    p,  5S8, 

From  the  Delaware  Circuit  Court.    Affirmed. 
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J,  W.  Ryan  and  17.  A.  Thompson,  for  appellant. 
W.  W.  Orr,  F.  U.  Stradling  and  0.  T.  Sharp,  for  appel- 
lee. 

Blagk^  J. — This  was  an  action  commenced  in  the  court 
below  on  the  16th  of  January,  1896,  by  the  appellee  against 
the  appellant.  The  original  complaint  is  not  in  the  record. 
It  was  superseded  by  an  amended  complaint  filed  on  the 
19th  of  September,  1898. 

On  the  5th  of  March,  1896,  the  appellant  filed  its  petition 
verified  by  the  affidavit  of  James  L.  Simmons,  asking  that 
one  Louisa  J.  Martin  be  substituted  as  defendant  instead 
of  the  appellant.  On  the  12th  of  March,  1896,  the  court, 
as  appears  from  the  entry  made,  "having  seen  and  examined 
said  petition  of  the  defendant  herein  and  the  affidavit  in 
support  of  the  same,  and  having  heard  the  evidence  in  sup- 
port of  said  petition,  finds  for  the  defendant  on  said  peti- 
tion ;  and  the  court  being  fully  advised  in  the  premises,  now 
sustains  said  motion  and  orders  that  said  Louisa  J.  Martin 
be,  and  she  is  now,  made  a  party  hereto  and  to  this  case,"  and 
she  was  ordered  to  file  an  aswer ;  "and  the  court  declined  and 
refused  to  discharge  the  defendant  herein,  to  which  ruling 
of  the  court  in  refusing  to  discharge  the  defendant  at  the 
time  objected  and  excepted."  This  refusal  to  discharge  the 
appellant  is  assigned  as  error. 

The  amended  complaint,  filed  more  than  two  and  one-half 
years  later,  consisted  of  two  paragraphs.  In  the  title  and 
in  the  first  paragraph  no  mention  was  made  of  Louisa  J. 
Martin,  or  any  party  other  than  the  appellee  and  the  ap- 
pellant. At  the  close  of  the  second  paragraph  it  was  said : 
"And  Louisa  J.  Martin  is  now  made  a  defendant  to  this  ac- 
tion by  order  of  the  court  in  this  cause,  and  is  required  to 
show  cause  why  plaintiff  should  not  recover  judgment  as 
herein  prayed."  Otherwise  the  relief  demanded  in  each 
paragraph  was  asked  for  against  the  appellant  alone. 

Not  only  are  we  without  any  proper  information  as  to 
the  contents  of  the  complaint,  as  it  was  when  the  application 


MAY  TERM,  1900— Vol.  25.  527 

CleTeland,  etc.,  R.  Co.  v,  Wright. 

to  make  Louisa  J.  Martin  a  defendant  and  to  discharge  the 
appellant  was  heard  and  determined,  but  also  we  are  not 
informed  as  to  the  evidence  on  which  the  court  acted.  No 
attempt  appears  to  have  been  made  to  put  into  the  record 
the  evidence  introduced  at  this  hearing  in  support  of  the 
petition  or  against  it.  We  have  not  sufficient  knowledge  of 
the  foundation  of  the  court's  conclusions  to  authorize  us  to 
hold  that  there  was  error  in  the  refusal  to  discharge  the  ap- 
pellant. 

The  appellee  by  his  amended  complaint  sought  the  re- 
covery of  damages  for  the  wrongful  conversion  to  its  own  use 
by  the  appellant  of  a  pair  of  "bike"  wheels  and  steel  shields 
delivered  to  the  railroad  company  at  Tiffin,  Ohio,  to  be  car- 
ried and  delivered  to  the  appellee  at  Muncie,  Indiana. 

The  appellant  answered  in  two  paragraphs,  the  first  being 
the  general  denial.  A  demurrer  to  the  second  paragraph  was 
sustained.  In  the  second  paragraph  the  appellant  admitted 
that  it  received  and  had  in  its  possession  the  pair  of  bike 
wheels  mentioned  in  the  complaint,  the  property  of  the  ap- 
pellee, and  transported  them  from  Tiffin  to  Muncie,  and  al- 
leged that  while  they  were  in  its  possession,  on  the  9th  of 
January,  1896,  and  before  the  commencement  of  this  action, 
they  were  taken  from  the  appellant  and  delivered  to  Louisa 
J.  Martin,  under  a  writ  of  replevin  issued  in  an  action  of 
replevin  instituted  by  her  against  the  appellant  before  a 
justice  of  the  peace,  the  answer  setting  forth  the  facts  in 
detail. 

We  need  not  set  out  the  answer  at  length,  for  if  it  showed 
a  sufficient  excuse  for  the  failure  to  deliver  the  goods  to  the 
appellee  by  reason  of  a  justifiable  delivery  to  a  third  person 
under  valid  legal  process,  its  material  facts,  being  incon- 
sistent with  the  charge  of  wrongful  conversion  in  the  com- 
plaint, were  admissible  in  evidence  under  the  general  denial 
also  pleaded. 

It  is  true  that  evidence  of  a  demand  and  failure  to  de- 
liver would  tend  to  prove  a  conversion,  and,  if  unexplained, 
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it  would  authorize  a  finding  of  conversion.  But  under  the 
general  denial  the  appellant  might  explain  and  justify  its 
failure  by  showing  a  good  excuse  therefor,  and  might  there- 
by repel  the  inference  of  a  wrongful  conversion.  Ontario 
Bank  v.  Steamboat  Co.,  59  iN^.  Y.  510;  Gerard  v.  Jones, 
78  Ind.  378 ;  Ford  v.  Griffiji,  100  Ind.  85 ;  Swope  v.  Paul, 
4  Ind.  App.  463. 

The  appellant's  motion  for  a  new  trial  was  overruled. 
The  only  assigned  ground  for  a.new  trial  suggested  in  argu- 
ment is  that  the  verdict  was  contrary  to  law.  Reference  is 
made  in  argument  to  the  well  established  distinction  between 
the  liability  of  a  common  carrier  as  an  insurer  and  the  lia- 
bility of  a  warehouseman  for  negligence. 

The  complaint  contained  two  paragraphs,  in  one  of  which 
an  agreement  to  carry  and  safely  deliver  to  the  appellee  was 
alleged,  while  in  the  other  there  was  no  averment  of  an 
agreement.  In  each  it  was  alleged  that  the  appellant  failed 
and  refused  to  deliver  the  goods  to  the  appellee  and  wrong- 
fuUv  converted  them  to  its  own  use. 

If  after  the  goods  were  transported  and  stored,  and  while 
the  appellant  had  toward  them  the  relation  of  a  warehouse- 
man, they  were  delivered  by  the  appellant  to  a  wrong  per- 
son through  the  appellant's  negligence,  it  might  be  required 
to  respond  in  damages  as  for  a  conversion  to  the  owner  who 
had  delivered  the  goods  for  transportation  to  himself,  either 
imder  or  without  special  contract.  Indeed,  for  such  deliv- 
ery to  a  wrong  person,  not  upon  compulsion  by  legal  process, 
but  voluntarily,  though  through  mistake,  either  a  common 
carrier  or  a  warehouseman  would  be  responsible  as  for  con- 
version, without  regard  to  any  question  of  negligence.  See 
Merchants  Despatch,  etc.,  Co,  v.  Merriam,  111  Ind.  5 ; 
American  Ex,  Co,  v.  Stach,  29  Ind.  27 ;  Lawson  on  Bail- 
ments, §§16,  22. 

It  scarcely  need  be  said  that  the  rule  that  a  voluntary  or 
permissive  misdelivery  renders  the  bailee  liable  as  for  con- 
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version  does  not  apply  where  the  property  has  been  taken 
from  the  bailee  by  due  process  of  law. 

No  reversible  error  has  been  properly  indicated  to  us  by 
the  appellant.    Judgment  affirmed. 


O'Reilly  et  al.  v.  Long. 

[No.  3,810.    Filed  November  22,  1900.] 

Bbal  Actions. — Mesne  Profits.— An  action  for  mesne  profits  may 
be  maintained  independently  of  an  action  for  the  possession  of  the 
real  estate,    p.  629. 

Samb. — Mesne  Profits.—  Complaint. — A  complaint  in  action  for  mesne 
profits  which  fails  to  allege  that  plaintiff  was  entitled  to  the 
possession  of  the  real  estate  during  the  time  he  seeks  to  recover  fox 
the  use  and  occupation  is  fatally  defective,    pp.  629,  630. 

From  the  La  Porte  Circuit  Court    Affirmed. 

N.  F.  Wolfe,  E.  E.  Weir,  M.  H.  Weir  and  Lemuel  Bar- 
row,  for  appellants. 

F.  E.  Osbom  and  //.  W.  Sallwasser,  for  appellee. 

CoMSTocK,  J. — The  question  argued  by  appellants'  coun- 
sel upon  this  appeal  is  whether  a  separate  action  for  mesne 
profits,  independent  of  an  action  for  the  possession  of  real 
estate,  can  be  maintained  under  our  statute.  No  brief  has 
been  filed  on  behalf  of  appellee.  In  our  opinion  this  ques- 
tion should  be  answered  in  the  affirmative. 

It  still  remains  to  determine  the  sufficiency  of  the  com- 
plaint^ a  demurrer  to  which  for  want  of  sufficient  facts  to 
constitute  a  cause  of  action  against  appellee  was  by  the  trial 
court  sustained,  and  which  action  of  the  court  is  the  only 
error  assigned. 

The  complaint  avers  that  the  plaintiffs  (appellants  here) 
are  and  have  been  since  June  13,  1897,  the  owners  in  fee 
simple  of  certain  real  estate  (describing  it)  ;  that  the  de- 
fendant has  had  possession  of  the  said  premises  unlawfully 
and  vrfthout  right  and  has  kept  plaintiff  out  of  possession 
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of  the  same  from  the  13th  day  of  June,  1897,  up  to  the  Ist 
day  of  October,  1898 ;  that  the  value  of  the  use  and  occu- 
pation of  the  premises  is,  etc.,  etc. ;  that  the  defendant  has 
appropriated  the  same  to  his  own  use,  to  the  damage  of  the 
plaintiffs  in  the  sum  of  $200 ;  wherefore  they  demand  judg- 
ment against  defendant  for  $200,  and  other  proper  relief. 
The  complaint  fails  to  aver  that  the  appellants  were  en- 
titled to  the  possession  of  the  premises  during  the  time  the 
appellee  had  possession  without  right.  It  does  not  aver  that 
they  were  unlawfully  kept  out  of  their  possession. 

The  complaint  is  fatally  defective  in  failing  to  show  that 
appellants  were  entitled  to  the  possession  during  the  time 
for  which  they  seek  to  recover  for' the  use  and  occupation. 

Judgment  affirmed. 


Huncheon  v.  Long. 

[No.  8,321.     Filed  November  23,  1900.] 

Real  Actions.  —  Mesne  Profits.— Possession. — An  action  may  bo 
maintained,  after  the  surrender  of  possession  to  plaintiff,  for  the 
rents  and  profits  of  land  during  the  wrongful  holding  by  defendant. 

From  the  La  Porte  Circuit  Court.    Reversed. 

N.  F.  Wolfe,  E.  E.  Weir,  M.  H.  Weir  and  Lemuel  Dar- 
row,  for  appellant. 

F.  E.  0 shorn  and  //.  W.  Sallwasser,  for  appellee. 

CoMSTOCK,  J. — The  question  presented  by  this  appeal 
and  argued  by  coimsel  for  appellant  (the  appellee  has  filed 
no  brief)  is  the  same  question  attempted  to  be  raised  in 
O'Reilly  v.  Long,  ante,  529,  viz.,  whether  imder  the  statute 
of  this  State  a  separate  action  for  mesne  profits  independent 
of  an  action  for  the  possession  of  real  estate  (the  owner  of  the 
fee  being  in  possession  at  the  commencement  of  the  suit), 
can  be  maintained.  The  complaint  in  the  present  cause  con- 
tains an  averment  that  plaintiff  (appellant)  was  entitled  to 
the  possession  of  the  real  estate  in  question  at  the  time  he 
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was  wrongfully  kept  out  of  its  possession,  an  averment 
which  was  lacking  in  O'Reilly  v.  Long,  supra,  and  for  the 
want  of  which  this  court  held  the  complaint  in  that  case  in- 
sufficient. 

At  common  law  when  a  person  occupied  the  lands  of  an- 
other not  a  tenant  but  adversely,  or  under  circumstances 
which  showed  that  he  did  not  recognize  the  owner  as  his 
landlord,  the  remedy  was  in  an  action  in  trespass  for  mesne 
profits  after  a  recovery  in  ejectment.  The  primary  ob- 
ject of  the  action  of  ejectment  was  to  set  at  rest  controversies 
in  respect  to  the  possession  of  lands,  and  to  determine  the 
rights  of  the  respective  claimants  in  a  single  action.  But  the 
action  had  a  secondary  object  dependent  upon  the  success  of 
the' plaintiff  in  attaining  the  first,  viz.,  damages  for  the 
wprongful  withholding  by  the  defendant  of  the  possession 
of  the  land ;  or,  in  other  words,  the  mesne  profits,  that  is,  the 
profits  of  the  land  during  the  wrongful  holding.  Section 
1062  Bums  1894,  §1052  Ilomer  1897,  gives  a  right  of  ac- 
tion fpr  the  possession  of  real  estate  to  any  one  having  a 
valid  subsisting  interest  therein  and  a  right  to  possession. 

In  many,  perhaps  most,  of  the  states,  it  is  provided  bj 
statute  that  the  plaintiff  may  in  the  same  action  recover  not 
only  the  possession  of  the  land,  but  also  damages  for  the 
wrongful  use  and  occupation.  Section  1070  Bums  1894, 
§1068  Horner  1897,  so  provides.  Section  1071  Bums  1894, 
§1059  Homer  1897,  provides  that  if  the  interest  of  the 
plaintiff  expires  before  the  time  in  which  he  could  be  put  in 
possession,  he  shall  obtain  a  judgment  for  damages  only.  As 
under  our  statute  a  recovery  may  be  had  in  one  suit  for 
possession  and  for  use  and  occupation  of  the  premises 
wrongfully  withheld,  it  would  seem  necessarily  to  follow 
that  when  possession  had  been  obtained,  whether  by  legal 
proceedings  or  by  the  voluntary  surrender  of  the  premises 
by  the  wrongdoer,  the  right  to  the  mesne  profits  would  still 
remain  to  the  injured  proprietor,  and  could  be  enforced. 

It  has  been  held  in  Pennsylvania  that  a  defendant  who 
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quits  the  premises  in  controversy  pending  the  ejectment 
suit  is  not  liable  for  mesne  profits  afterward  accruing. 
Mitchell  V.  Friedley,  10  Pa.  St.  198.  In  Gamarillo  v.  Fen- 
Ion,  49  Cal.  205^  it  is  held  that  if  in  the  ejectment  suit  there 
is  no  finding  of  the  value  of  the  use  and  occupation  of  the 
premises,  the  plaintiff  is  not  entitled  to  damages  by  way  of 
mesne  profits.  Had  appellant  in  the  case  at  bar  obtained 
possession  by  legal  proceedings,  without  any  claim  for  the 
use  and  occupation,  a  different  question  than  the  one  before 
us  would  be  presented. 

Under  §1071,  supra,  when  the  claim  for  possession  no 
longer  exists,  the  plaintiff  may  still  recover  damages.  In 
the  present  case  the  possession  only  of  the  plaintiff  has 
satisfied  the  claim  for  the  primary  remedy  formerly  ob- 
tained by  action  of  ejectment.  While  we  are  unadvised 
of  adjudications  on  the  precise  question,  we  think  that 
reason  and  analogy  give  the  appellant  a  right  of  action,  and 
that  the  trial  court  erred  in  sustaining  the  demurrer  for 
want  of  facts  to  his  complaint. 

The  judgment  is  reversed  for  further  proceedings  in 
harmony  with  this  opinion. 


Ex  Parte  Jenkins. 

[No.  8,576.    Filed  November  28.  1900.] 

ExEOTTTORS  AND  ADMINISTRATORS.— ^0?  Parte  Application  for  Letters 
of  Administration. — Discretion  of  Court. — Although  the  circuit 
court  has  a  discretion  in  the  granting  or  refusing  applications  for 
letters  of  administration,  yet  where  the  proceeding  is  ex  parte  and 
a  verified  application  shows  the  party  entitled  to  letters,  they  should 
be  granted,    p.  5S3, 

Qaxr.— Letters  May  Be  Gfranted  Though  No  Tangible  Assets^^The 
right  to  letters  of  administration  does  not  depend  upon  the  exist- 
ence of  tangible  assets  to  administer.  Letters  may  be  granted  in 
order  that  an  action  may  be  prosecuted,    pp.  SSS,  5S4» 

Same.— Letters  of  Administration  to  Prosecute  Action  on  Ojflcial 
Bond  of  Sheriff  for  Permitting  Death  of  Prisoner,— Where  a  dieriff 
of  a  county  permited  a  prisoner  to  be  tsken  from  the  county  jail  and 
put  to  death,  the  widow  of  the  deceased  prisoner  was  entitled  to 
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letters  of  administration,  although  the  only  asset  of  such  deceased 
prisoner's  estate  was  the  right  of  action  on  the  official  bond  of  the 
sheriff  fqr  breach  of  official  duty,  and  such  breach  had  occurred 
more  than  two  years  prior  to  the  application  for  such  letters. 
pp.  634,  6S6, 

From  the  Eipley  Circuit  Court.    Reversed. 

W.  R.  Crawford,  W.  H.  Najdowshi  and  Merrill  Moores, 
for  appellants. 

Robinson^  C.  J. — Lulu  C.  Jenkins  applied  to  the  Ripley 
Circuit  Court  for  letters  of  administration  de  bonis  non  on 
the  estate  of  her  deceased  husband^William  H.  Jenkins.  The 
court  denied  her  application  and  upon  that  action  of  the 
court  she  predicates  error.  Upon  the  application  of  the  pe- 
titioner this  cause  was  advanced  upon  the  docket  of  this 
court. 

The  proceeding  below  was  ex  parte,  and  in  her  verified  pe- 
tition she  shows  that  her  husband,  William  H.  Jenkins,  was 
an  inhabitant  of  Ripley  county,  Indiana ;  that  in  September, 
1897,  he  was  held  by  Henry  Busching,  the  sheriff  of  Ripley 
coimty,  as  a  prisoner  in  the  county  jail  at  Versailles,  and 
that  on  or  about  the  15th  day  of  September,  1897,  a  mob 
composed  of  divers  persons  entered  the  jail  and  killed  Jen- 
kins and  other  prisoners  then  in  the  custody  of  the  sheriff ; 
that  Jenkins  left  an  estate  worth  less  than  $500,  which  was, 
by  a  decree  of  court,  vested  in  the  petitioner  as  widow ;  that 
except  the  above  there  is  not  now  and  never  has  been  any  ad- 
ministration of  his  estate,  nor  has  any  executor  or  adminis- 
trator ever  been  appointed ;  that  decedent  left  no  children ; 
that  there  are  no  claims  due  from  or  to  the  estate  except  a 
claim  for  the  killing  of  decedent,  which  she  desires  to  prose- 
cute. 

While  it  is  true  the  circuit  court  has  a  discretion  in 
granting  or  refusing  applications  for  letters  of  administra- 
tion, yet  where  the  proceeding  is  purely  ex  parte  and  a 
verified  application  shows  the  party  entitled  to  letters,  they 
should  be  granted.     The  right  to  letters  does  not  depend 
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upon  the  existence  of  tangible  assets  to  administer.  "There 
are  instances"  said  the  court  in  Toledo,  etc.,  R.  Co.  v. 
Reeves,  8  Ind.  App.  667,  "in  which  such  appointment  may 
become  proper  and  necessary  in  order  to  prosecute  some 
claim  of  indeterminate  value,  or  to  make  satisfaction  of 
record  of  a  claim  which  had  been  paid  but  not  satisfied,  and 
perhaps  for  other  purposes.'^ 

It  appears  the  court  found  generally  the  settlement  of 
the  estate ;  that  there  were  no  assets  and  no  administration 
pending,  as  set  out  in  the  petition,  and  also  found  that  Jen- 
kins was  killed  September  15,  1897;  that  the  petition  was 
filed  February  23, 1900,  and  that  any  right  of  action  arising 
out  of  the  killing  expired  by  limitation  of  law  September 
16,  1899,  and  since  that  date  has  not  constituted  an  asset  of 
the  estate.  In  an  application  for  letters,  where  there  are  no 
tangible  assets  to  administer,  the  application  should  show 
some  claim  or  the  right  to  enforce  some  claim  in  the  estate^s 
favor.  The  application  does  tliis,  and  being  verified  and 
ex  parte  its  averments  must  be  taken  as  true. 

The  application  states,  among  other  things,  "that  on  or 
about  the  15th  day  of  September,  1897,  the  said  William 
H.  Jenkins  was  in  the  full  enjoyment  of  his  health  and  life, 
but  was  held  by  Henry  Busching,  the  sheriff  of  said  Ripley 
county,  Indiana,  as  a  prisoner  in  the  county  jail  at  Ver- 
sailles, Indiana,  and  that  on  or  about  the  15th  day  of  Sepn 
tember,  1897,  a  mob  composed  of  divers  persons  entered 
into  the  said  jail  at  Versailles,  Indiana,  and  killed  the  said 
William  H.  Jenkins  and  other  prisoners  in  the  custody  of 
said  sheriff  at  said  place  either  by  shooting  or  clubbing  or 
hanging.'^ 

It  is  unnecessary  to  cite  authorities  to  the  effect  that  when 
a  sheriff  takes  property  of  any  kind  into  his  possession  by 
virtue  of  a  writ,  he  is  bound  to  take  ordinary  care  of  the 
property  and  prevent  its  deterioration  or  destruction,  and 
for  a  failure  in  this  regard  he  is  liable  on  his  bond.  There 
certainly  can  be  no  reason  for  saying  that  his  duty  as  to 
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care  is  not  at  least  equally  obligatory  in  respect  of  a  pris- 
oner who  is  in  bis  custody  by  virtue  of  his  office.  In  State  v. 
Gobin,  94  Fed.  48,  i^aker,  J.,  said :  "When  a  sheriff,  by 
virtue  of  his  office,  has  arrested  and  imprisoned  a  human 
being,  he  is  bound- to  exercise  ordinary  and  reasonable  care, 
under  the  circumstances  of  each  particular  case,  for  the 
preservation  of  his  life  and  health.  This  duty  of  care  is 
one  owing  by  him  to  the  person  in  his  custody  by  virtue  of 
his  office,  and  for  a  breach  of  such  duty  he  and  his  sureties 
are  responsible  in  damages  on  his  official  bond.  Asher  v. 
Cabell  1  C.  C.  A.  693,  50  Fed.  818 ;  Ilixon  v.  Cupp,  5 
OJcl  545,  49  Pac.  927.'' 

The  sheriff  of  the  coimty  has  the  care  and  custody  of 
prisoners  committed  to  the  county  jail.  The  duty  the  sheriff 
owes  to  the  State  to  keep  a  prisoner  committed  to  his  custody 
and  deliver  him  over  to  the  proper  authority  at  the  proper 
time,  is  no  more  compulsory  than  is  the  duty  he  owes  the 
prisoner  himself  to  exercise  reasonable  and  ordinary  care  to 
protect  the  prisoner's  life  and  health.  If  he  permits  a  pris- 
oner to  escape  or  to  be  taken  from  his  custody  the  fault  is 
prima  facie  his,  and  there  has  been  prima  facie  a  breach  of 
official  duty  for  which  he  is  liable  on  his  official  bond.  The 
sheriff's  conduct  in  this  instance  may  have  been  such  that 
a  right  of  action  accnied  to  decedent  before  his  death  which 
would  not  necessarily  abate  at  his  death.  But  in  this  case 
it  is  not  necessary  that  we  should  decide,  and  we  do  not  de- 
cide, anything  upon  that  question. 

It  was  necessary  that  the  petitioner  sho^v  a  prima  facie 
right  to  letters.  She  might  under  certain  circumstances 
prosecute  an  action  against  those  who  killed  her  husband  al- 
though more  than  two  years  had  elapsed  since  the  killing. 
The  limitation  does  not  necessarily  and  of  itself  prevent  the 
action.  The  defendant,  or  defendants,  as  the  case  might  be, 
may  take  advantage  of  that  fact  or  it  may  be  waived.  Wheth- 
er they  would  or  would  not  do  so  can  not  determine  the  peti- 
tioner's right  to  letters.     Having  by  her  petition  shown  a 
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prima  facie  right  to  letters,  her  petition  should  have  been 
granted. 

Judgment  reversed,  with  instructions  to  grant  the  peti- 
tioner's, application.  The  clerk  is  directed  to  certify  this 
decision  to  the  lower  court  at  once.  • 


BuRRis  V.  Baxter  et  al. 

[No.  8,065.    Filed  November  27. 1900.] 

Municipal  Corporations.— fifeuTers. — Enforcement  of  Asaessmenta, — 
Complaint. — A  complaint  to  enforce  the  collection  of  an  assessment 
for  the  construction  of  a  sewer  must  show  that  a  proper  petition 
for  the  improvement  was  presented,  or  that  the  resolution  for  the 
improvement  was  concurred  in  by  two- thirds  of  the  members  of  the 
city  council 

From  the  Blackford  Circuit  Court.    Reversed. 

J.  A.  Hindman,  for  appellant. 

C.  W.  Kinnan,  J,  S.  Dailey,  F.  C.  Dailey  and  A.  8im- 
mo7iSj  for  appellees. 

Blagk^  J. — This  was  a  suit  to  enforce  assessments  for 
the  construction  of  a  sewer  in  the  city  of  Montpelier,  known 
as  the  Green  street  sewer,  in  favor  of  the  appellee  Samuel 
A.  Baxter,  the  assignee  of  the  appellee  Edwin  J.  Miller,  the 
contractor,  against  three  parcels  of  real  estate  owned  by  the 
appellant.  There  were  three  paragraphs  of  complaint,  each 
relating  to  the  assessment  on  one  of  the  three  parcels ;  other- 
wise the  paragraphs  were  substantially  alike.  The  appel- 
lant answered  in  five  paragraphs,  the  first  a  general  denial, 
each  paragraph  being  addressed  to  the  entire  complaint. 
The  action  of  the  court  in  sustaining  the  demurrer  of  the 
appellee  Baxter  to  each  of  the  paragraphs  of  the  answer 
except  the  first  is  assigned  as  error.  It  is  also  assigned  that 
the  court  erred  in  not  carrying  back  the  demurrer  of  the 
appellee  Baxter  and  sustaining  it  to  the  complaint. 

The  objections  urged  in  argument  against  the  comiplaint 
were  likeHhose  urged  to  the  complaint  in  the  case  of  Spauld- 
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ing  V.  Baxter,  ante,  485,  except  that  it  is  contended  that 
the  complaint  is  insuflBcient  because  it  fails  to  show  that 
any  petition  for  the  work  was  presented  or  that  the  resolu- 
tion ordering  the  work  was  concurred  in  by  two-thirds  of 
the  members  of  the  city  council.  It  is  true  that  to  give  juris- 
diction to  the  council  over  the  particular  improvement,  its 
action  must  be  invoked  by  a  petition  of  "the  owners  of  two- 
thirds  of  the  whole  line  of  lots  or  parts  of  lots,"  measuring 
only  the  front  line  of  such  lots  as  belong  to  persons  resident 
in  the  city,  §4288  Burns  1894,  §6771  Homer  1897;  or  the 
common  council  must  order  or  cause  the  improvement,  "with 

'  the  concurrence  of  two-thirds  of  the  members  thereof." 

§4294  Burns  1894,  §6777  Horner  1897.  A  complaint  to  en- 
force an  assessment  for  such  an  improvement  should  show 

I  that  the  common  council  had  jurisdiction  over  the  partic- 

ular matter  by  virtue  either  of  such  a  petition  or  of  such  a 
concurrence  of  members.  See  City  of  Logansport  v.  Legg, 
20  Ind.  315;  Moberry  v.  City  of  Jeffersonville,  88  Ind. 
198;  Baker  v.  Tobiriy  40  Ind.  310;  Yeakel  v.  City  of  Lor 
fayetie,  48  Ind.  116;  City  of  Connersville  v.  Merrill,  14 
Ind.  App.  303;  Cleveland,  etc.,  B.  Co.  v.  Jones,  20  Ind. 
App.  87.  The  complaint  in  the  case  at  bar  was  insufficient 
in  this  regard,  as  suggested  by  counsel.  There  was  no  al- 
legation relating  to  any  petition ;  and  in  relation  to  the  or- 
dering of  the  construction  there  was  no  allegation  indica- 
ting what  portion  of  the  members  of  the  council  concurred. 
Counsel  for  appellant  has  discussed  the  question  as  to  the 
sufficiency  of  the  fifth  paragraph  of  answer.  The  question 
thus  presented  was  decided  in  Spaulding  v.  Baxter,  supra; 
and,  adhering  to  the  conclusion  reached  by  us  in  relation 
to  the  second  paragraph  of  answer  in  that  case,  we  must 
hold  that  the  fifth  paragraph  of  the  answer  now  before  us 
would  have  been  a  sufficient  answer  to  a  good  complaint. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
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Brown  et  al.  v.  Langner. 

[No.  3,091.     Filed  November  27,  1900.] 

Work  and  Labor.— BiiZ  of  Extras.  —  Breach  of  Contract,  ^  Com- 
plaint.— A  charge  in  a  complaint  by  a  plastering  contractor,  in  an 
action  to  recover  for  extra  work  and  certain  ex(>enses  incurred  in 
carrying  out  his  contract,  that  under  the  contract  defendant  was 
to  notify  plaintiff  when  to  begin  work,  that  he  notified  him,  and 
plaintiff  took  a  large  number  of  men  a  distance  of  siJEty  miles  to 
commence  the  work  and  found  the  building  not  ready,  and  was 
compelled  to  return  again,  at  great  expense,  states  a  cause  of  action. 
pp.  6S9'54S. 

Appeal  and  Error. — Motions. — The  action  of  the  court  in  overrul- 
ing a  motion  to  strike  out  parts  of  the  complaint  is  not  a  ground 
for  a  new  trial,  and  such  ruling  incorporated  in  a  motion  for  a  new 
trial  presents  no  question  for  review,    pp.  642,  5JtS. 

Same. — Motions. — A  judgment  will  not  be  reversed  because  of  the 
action  of  the  court  in  overruling  a  motion  to  strike  out  parts  of  a 
complaint,    p.  64S. 

EviDENOE. — Contraxds. — In  the  trial  of  an  action  by  a  subcontractor 
for  extra  work,  the  court  erred  in  permitting  a  witness  to  testify  as 
to  the  work  plaintiff  was  required  to  do  under  the  contract,  where 
the  original  contract  and  plans  and  specifications  were  made  a  part 
of  the  contract,  and  were  not  ambiguous,  indefinite  or  imcertain 
pp.  644^  646. 

Ck)NTRAOTS. — Work  and  Labor. —  BUI  of  Extras. —  Instructions. — 
Where  a  contract  sued  upon  by  a  subcontractor  for  extra  work  in 
plastering  a  school  building  embraced  the  original  contract  and 
plans  and  specifications,  which  provided  that  any  changes  or  modi- 
fications in  the  contract  or  specifications  could  only  be  made  in 
writing,  by  the  parties  to  the  original  contract,  an  instruction  to  the 
effect  that  plaintiff  could  not  recover  for  extra  work  or  material, 
except  for  crooked  walls,  unless  it  was  shown  that  a  change,  in 
writing,  was  made  in  the  plans  and  specifications  requiring  extra 
work  or  extra  material,  was  improperly  refused,    pp.  646,  646. 

Same.  —  Construction.  —  Instructions.  —  In  an  action  by  a  sub-con- 
tractor to  recover  for  extra  work  and  material  in  the  construction 
of  a  building,  the  question  as  to  what  plaintiff  was  required  to 
do  under  the  contract  was  a  matter  for  the  determination  of  the 
court,  and  not  for  the  jury.    pp.  646,  647. 

From  the  Daviess  Circuit  Court.    Reversed. 
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C.  K.  Tharp,  John  Downey,  D.  J.  Hefron  and  Charles 
Harrington,  for  appellants. 

J.  W.  Ogdon,  Ephriam  Inman,  A,  J.  Padgett  and  J.  A, 
Padgett,  for  appellee. 

Wiley,  C.  J. — Appellants  Morse  and  Morse  were  part- 
ners and  building  contractors.  Appellants  Brown  and 
Brown  were  partners  and  also  building  contractors.  As 
such,  they  entered  into  a  contract  with  the  board  of  school 
trustees  of  the  city  of  Washington,  in  Daviess  county,  In- 
diana, for  the  erection  of  a  public  school  building.  Appel- 
lee and  one  Thankmar  Langner  were  plastering  contractors, 
under  the  firm  name  of  Carl  Langner  &  Co.,  and  as  such, 
contracted  with  appellants  to  plaster  said  school  building 
for  an  agreed  sum.  The  araoimt  fixed  by  the  contract  was 
paid  them.  Before  the  beginning  of  this  action,  Thankmar 
Langner  assigned  all  of  his  interest  in  the  contract  to  ap- 
pellee, and  the  latter  brought  this  action  to  recover  for  extra 
work  and  certain  expenses  incurred  in  carrying  out  his  con- 
tract. The  amended  complaint  is  in  a  single  paragraph,  to 
which  a  demurrer  for  want  of  facts  was  overruled.  The  is- 
sues were  joined  by  an  answer  and  reply;  trial  by  jury; 
verdict  and  judgment  for  appellee. 

The  errors  assigned  are  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint ;  that  the  court  erred  in  over- 
ruling the  motion  to  strike  out  parts  of  the  complaint;  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial, 
and  in  permitting  appellee  to  file  a  remittitur.  These  sev- 
eral questions  will  be  disposed  of  in  their  order. 

The  complaint  and  the  exhibits  thereto  are  of  great  length 
and  we  will  notice  the  averments  of  the  former  only  in  so 
far  as  may  be  necessary  to  determine  its  sufficiency.  It  is 
averred  that  the  contract  between  appellants  and  the  school 
board  was  executed  by  appellants  Morse  and  Morse,  for 
and  on  behalf  of  all  the  appellants;  that  the  contract  be- 
tween appellants  and  appellee  and  his  partner  was  signed 
by  Morse  and  Morse  only,  for  and  on  behalf  of  appellants ; 
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that  appellee  and  his  partner  did  not  sign  such  contract,  but 
that  they  accepted  the  same  and  did  the  work  thereunder. 
The  several  items  for  which  a  recovery  is  asked  are:  (1) 
Certain  expenses  incurred  in  going  from  Evansville  to 
Washington  with  employes,  to  begin  the  work,  upon  notice 
from  appellants  that  the  building  was  ready  for  plastering, 
when  such  building  was  not  in  fact  ready,  and  appellee  had 
to  return  with  his  n^en;  (2)  for  doing  extra  work  and  fur- 
nishing extra  material  not  embraced  in  the  contract ;  (3)  for 
extra  work  in  plastering  blackboards;  (4)  for  extra  work 
and  materials  in  plastering  vestibule  arches;  (5)  for  extra 
work  and  materials  required  to  be  done  and  furnished  by 
appellee  in  plastering  and  straightening  crooked  walls;  (6) 
for  extra  work  required  of  appellee  by  reason  of  the  fact 
that  appellants  failed  properly  to  protect  said  building  from 
cold,  whereby  certain  of  the  plastering  froze,  and  appellee 
was  required  to  take  it  off  and  replace  it  with  new  plaster ; 
(7)  for  extra  work  in  taking  off  and  replacing  a  large  quan- 
tity of  inferior  laths  furnished  by  appellants,  they  being 
required  to  furnish  good  laths  under  their  contract;  (8)  for 
extra  work  in  tinting  divers  ceilings,  which  was  not  required 
by  the  contract.  The  contracts  between  appellants  and  the 
school  board,  and  appellants  and  appellee  are  in  writing  and 
are  made  exhibits  to  the  complaint.  A  copy  of  the  specifica- 
tions .for  the  building  is  made  a  part  of  the  contract.  It 
must  be  conceded  that  if  either  of  the  items  above  enumer- 
ated is  a  just  charge  against  the  appellants,  the  complaint  . 
is  good  as  against  a  demurrer  for  want  of  facts.  In  view 
of  the  averments  of  the  complaint,  and  the  provisions  of  the 
contract  between  appellants  and  appellee,  we  are  inclined 
to  the  view  that  'at  least  one  of  said  items  is  recoverable  in 
this  action.  The  complaint  avers  that  appellee  resided  in 
Evansville,  Indiana.  We  judicially  know  the  location  of 
the  cities  of  Evansville  and  Washington,  and  know  that  they 
are  about  sixty  miles  apart.  The  contract  between  appel- 
lant and  appellee  provides  that  when  the  building  became 
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ready  for  plastering,  appellants  were  to  notify  appellee  of 
that  fact  in  writing,  and  appellee  was  required  to  complete 
his  work  in  four  weeks  from  the  receipt  of  such  notice.  The 
complaint  avers  that  appellants  did  notify  appellee  in  writ- 
ing that  the  building  was  ready  for  plastering,  and  that 
upon  receipt  of  such  notice  he  immediately  went  from 
Evansville  to  Washington  for  the  purpose  of  commencing 
said  work,  and  took  with  him  a  large  number  of  men  who 
were  in  his  employment,  and  waa  ready  and  prepared  to 
commence  said  work  at  once ;  that  when  he  arrived  there,  he 
found  that  said  building  was  not  ready  for  plastering,  and 
he  was  compelled  to  return  to  Evansville  with  his  men, 
whereby  he  incurred  a  large  expense,  etc.  The  failure  of 
appellants  to  have  the  building  ready  for  plastering  after 
notifying  appellee  that  it  was  ready,  and  he  incurred  ex- 
pense in  attempting  to  comply  with  his  contract,  is  such  a 
breach  of  the  contract  as  will  render  appellants  liable  for 
resulting  damages.  A  party  will  not  be  permitted  to  take 
advantage  of  his  own  wrong  to  escape  liability  for  resulting 
injury.  This  averment  of  the  complaint  shows  an  action- 
able breach  of  the  contract,  and  even  if  no  other  breach  is 
properly  charged,  the  complaint  would  be  sufficient  as 
against  a  demurrer  for  want  of  facts.  Counsel  for  appel- 
lants indulge  in  some  argument  to  the  effect  that  appellants 
were  not  required  by  the  terms  of  their  contract  to  give 
appellee  notice  in  writing  when  the  building  would  be 
ready  for  plastering.  The  contract  required  by  its  express 
terms  that  appellee  should  complete  his  work  "within  four 
weeks  from  the  time  of  receiving  a  written  notice  from  the 
parties  of  the  first  part  [appellants]  that  said  parties  and 
building  are  ready  for  said  parties  of  the  second  part,  ready 
for  said  plastering  work.^'  The  contract  further  provided 
that  for  every  day  in  excess  of  the  four  Weeks  specified  in 
which  to  complete  the  work,  the  appellee  should  forfeit  $50 
per  day.  We  must  construe  this  contract  to  mean  that  when 
appellants  had  the  building  ready  for  plastering  they  were 
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required  to  give  appellee  written  notice  thereof,  and  it  was 
his  duty  to  complete  the  work  within  the  time  prescribed, 
lie  had  a  right  to  rely  upon  the  information  given  him  in 
writing  and  to  proceed  at  once  to  the  performance  of  the 
duty  required  of  him  by  the  contract. 

The  next  question  discussed  by  counsel  is  the  overruling 
of  the  motion  to  strike  out  parts  of  the  complaint.  This 
(juestion  is  not  presented  by  the  record  for  our  considera- 
tion. The  motion  and  -the  riding  thereon  are  not  brought 
into  the  record  by  a  proper  bill  of  exceptions.  The  motion 
to  strike  out  was  filed  and  overruled  January  5,  1899,  to 
which  ruling  the  appellants  excepted  and  were  given  ten 
days  in  which  to  file  their  "special  bill  of  exceptions  on  the 
ruling  of  the  court  on  said  motion  to  strike  out."  No  such 
bill  of  exceptions  was  filed  within  the  time  given  by  the 
court.  Appellants'  motion  for  a  new  trial  was  overruled 
February  2,  1899,  and  sixty  days  time  was  given  in  which 
to  prepare  and  file  a  bill  of  exceptions.  Within  this  time, 
appellants  did  file  their  general  bill  of  exceptions.  This 
paper  is  entitled :  "Bill  of  exceptions  and  statement  of  the 
evidence."  In  the  general  bill  of  exceptions,  appellants 
have  embraced  the  motion  to  strike  out,  but  the  bill  fails  to 
show  that  the  court  made  any  ruling  thereon,  or  that  any 
exceptions  were  reserved.  The  rule  that  when  time  is  given 
in  which  to  file  a  bill  of  exceptions  it  must  be  filed  within 
the  limit  of  the  time  given  has  so  often  been  decided  that  it 
stands  unchallenged. 

The  record  does  not  show  that  appellants  filed  a  special 
bill  of  exceptions  embracing  the  motion  to  strike  out,  and 
the  ruling  thereon,  within  ten  days  given  in  which  to  file  it. 
The  failure  so  to  file  it  is  not  cured  by  attempting  to  em- 
brace it  in  the  general  bill  of  exceptions,  time  for  which 
was  given,  upon  the  overruling  of  the  motion  for  a  new 
trial.  The  time  allowed  for  filing  a  bill  of  exceptions  upon 
overruling  a  motion  for  a  new  trial  covers  only  matters  re- 
lating to  the  trial,  and  does  not  include  collateral  motions, 
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such  as  motions  to  strike  out,  to  make  more  specific,  etc., 
made  and  overruled  before  the  issues  are  closed  and  which 
do  not  constitute  causes  for  a  new  trial.  Baltimore,  etc.,  R, 
Co.  V.  Countryman,  16  Ind.  App.  139 ;  Hoffman  v.  Hender- 
son, 145  Ind.  613.  In  the  case  last  cited,  it  was  held  that 
time  given  by  the  court  upon  overruling  a  motion  for  a  new 
trial  can  not  extend  back  and  take  up  rulings  made  in  tlie 
formation  of  the  issues.  Referring  to  §626  Homer  1897, 
which  provides  for  objecting  and  excepting  to  rulings 
upon  questions  of  law,  and  for  saving  such  questions  by  a 
bill  of  exceptions,  the  court,  by  Jordan,  J.,  said:  "By  the 
express  terms  of  this  statute,  it  applies  to  and  includes  only 
such  rulings  or  decisions  of  the  court  made  during  the  trial, 
and  which  are  authorized  to  be  assigned  as  reasons  for  a  new 
trial,  and  which  are  so  assigned  in  the  motion.  See,  also, 
EUiott^s  App.  Proc,  §813;  Ryman  v.  Crawford,  86  Ind. 
262.    ^ 

A  motion  to  strike  out  a  part  of  a  pleading  has  no  place 
in  the  trial  of  a  cause  within  the  meaning  of  the  statute.  It 
has  to  do  with  the  issues  and  not  with  the  trial,  and  hence, 
under  §559  Homer  1897,  it  is  not  a  reason  assignable 
for  a  new  trial.  In  the  case  before  us,  appellants  assigned 
as  one  of  the  reasons  for  a  new  trial  that  the  court  erred 
in  overruling  their  motion  to  strike  out  parts  of  the  com- 
plaint. As  such  action  of  the  court  was  not  a  ground  for 
a  new  trial,  its  incorporation  in  the  motion  presents  no 
question  for  review.  But  if  the  question  were  properly  pre- 
sented, and  the  court  was  in  error  in  its  ruling,  it  would  not 
be  ground  for  a  reversal,  for  in  this  State  the  courts  of  final 
resort  do  not  reverse  a  judgment  for  an  adverse  ruling  on 
a  motion  to  strike  out  a  part  of  a  pleading.  Hoffmc^n  v. 
Hendersonj  145  Ind.  613. 

This  brings  us  to  an  examination  of  the  questions  em- 
braced in  the  motion  for  a  new  trial.  There  were  a  great 
many  reasons  assigned  for  a  new  trial,  but  as  we  have  con- 
cluded that  the  record  shows  reversible  error,  we  will  notice 
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only  tliose  upon  which  we  base  our  decision.  These  relate 
to  the  admission  of  evidence  over  appellant's  objections,  and 
the  giving  and  refusing  to  give  certain  instructions. 

We  enter  upon  the  discussion  of  these  questions,  remem- 
bering that  the  contract  under  which  appellee  did  the  work 
was  in  writing,  and  that  by  the  express  provisions  of  that 
contract,  the  plans  and  specifications  and  the  contract  be- 
tween appellants  and  the  school  trustees  for  the  erection  of 
the  building,  all  of  which  were  in  writing,  are  made  parts 
of  appellee's  contract  to  do  the  plastering.  It  follows,  there- 
fore, that  he  was  bound  by  these,  for  the  specifications,  the 
contract  between  appellants  and  the  school  trustees,  and  his 
own  contract,  must  be  construed  together  as  one.  These 
contracts  and  the  plans  and  specifications  being  in  writing, 
and  not  being  ambiguous,  indefinite  or  uncertain,  it  be- 
came a  question  of  law  for  the  court  to  construe  them.  It 
was  not,  therefore,  the  province  of  a  witness  or  the^'ury  to 
put  a  construction  upon  them. 

Appellee  while  testifying  in  his  own  behalf  was  asked 
these  questions :  "State  whether  or  not  under  the  specifica- 
tions and  your  contract,  you  were  required  to  plaster  the 
two  vestibule  arches?  State  whether  or  not  the  specifica- 
tions and  your  contract  in  this  case  included  and  required 
you  to  tint  the  ceilings  of  the  high  school  building?  State 
whether  or  not  under  the  specifications  and  your  contract, 
you  were  required  to  plaster  the  spaces  where  the  black- 
boards were  to  go?"  Other  questions  of  a  like  character 
were  asked  the  witness,  and  also  other  witnesses,  but  they 
need  not  be  repeated  here.  All  of  these  questions  were  an- 
swered in  the  negative,  and  hence  appellee  was  permitted  to 
construe  the  contracts  and  specifications.  During  the  prog- 
ress of  the  work,  the  contracts  and  specifications  provided 
that  as  to  all  matters  of  dispute  as  to  the  correct  interpre- 
tation and  construction  of  the  specifications,  the  architects 
were  the  sole  arbiters,  but  when  this  case  was  tried,  that 
period  had  passed,  and  the  duty  of  interpretation  and  con- 
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siruction  devolved  upon  the  court.  It  was  not  the  province 
of  a  witness  to  put  a  construction  upon  any  of  the  provisions 
of  the  contract  or  specifications,  and  hence  it  was  error  to 
permit  appellee  to  answer  the  questions  above  quoted.  This 
rule  of  evidence  is  so  familiar  that  it  hardly  admits  of  dis- 
cussion. The  authorities  are  numerous  and  of  the  many  we 
cite  the  following:  Beid  v.  Klein,  138  Ind.  484;  Guaranty, 
etc,  Assn.v.  Butan,  6.  Ind.  App.  83 ;  Indianapolis,  etc.,  Co. 
V.  Herrman,  7  Ind.  App.  462 ;  Prather  v.  Boss,  17  Ind.  495 ; 
Bichmond,  etc.,  Co.  v.  Farquar,  8  Blackf .  89 ;  Scott  v.  Hart- 
ley, 126  Ind.  239;  Van  Camp,  etc.,  Co.  v.  Hartman,  126 
Ind.  177 ;  27  Am.  &  Eng.  Ency.  of  Law  840,  note  3 ;  8igs- 
worth  V.  Mclntyre,  18  111.  1?6. 

Instruction  number  two,  tendered  by  appellant  and  re- 
quested to  be  given  to  the  jury,  and  which  the  court  refused 
to  give,  is  as  follows:  "If  the  jury  should  find  from  the 
evidence  that  the  plaintiff  and  the  defendants  made  and 
entered  into  the  contract  which  is  filed  with  the  complaint 
marked  exhibit  C,  and  you  should  further  find  that  the 
provisions  of  such  contract  marked  exhibit  A  and  the  speci- 
fications marked  exhibit  B  were  not  modified  or  changed 
by  the  school  trustees  and  the  said  T.  J.  Morse  &  Son, 
then  the  court  instructs  you  that  in  order  for  the  plaintiff 
to  recover  anything  for  extra  work  or  extra  material,  he 
must  show  by  a  preponderance  of  the  evidence  that  a  change 
in  writing  was  ordered  and  made  by  the  school  trustees,  in 
the  plans  and  specifications,  which  required  extra  work  or 
extra  materials,  and  if  you  should  find  that  said  school  trus- 
tees did  not  order  or  make  in  writing  any  change  in  such 
specifications,  requiriDg  extra  work  or  extra  materials,  there 
can  be  no  recovery  in  this  action  for  any  claim  for  extra 
work  or  extra  materials,  and  as  to  any  claim  for  such  extra 
work  or  extra  materials,  except  on  the  score  of  crooked 
walls,  you  should  find  for  the  defendants."  This  instruc- 
tion, as  applied  to  the  pleadings  and  the  facts  disclosed  by 
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the  evidence,  was  a  correct  statement  of  the  law  and  should 
have  been  given.  The  instruction  was  a  clear,  succinct  and 
plain  statement  of  the  law.  The  contract  sued  upon,  and  as 
we  have  seen  it  embraces  the  specifications  and  the  contract 
between  appellants  and  the  school  trustees,  provides  that 
any  changes  or  modifications  in  the  contract  or  specifica- 
tions could  only  be  made  by  the  trustees  and  the  original 
contractors.  Appellee's  claim  was  largely  based  upon  extra 
work  done  and  extra  materials  furnished  outside  of,  and 
not  provided  for  by  the  specifications.  The  specifications 
and  contract  also  provided  that  any  changes  to  be  made 
could  only  be  made  upon  the  order  of  the  trustees  in  writ- 
ing. The  instruction  under  consideration  goes  to  the  vital 
provisions  of  the  contract,  and  the  jury  are  told  that  unless 
the  contract  and  specifications,  are  so  modified  and  changed, 
appellee  could  not  recover  for  the  extra  work  and  materials 
for  which  he  sued.  As  no  other  instruction  given  by  the 
court  covered  the  subject-matter  of  instruction  number  two 
tendered  by  appellants,  it  was  reversible  error  to  refuse  to 
give  it. 

Instruction  number  two  given  by  the  court  on  its  own  mo- 
tion submitted  to  the  jury  a  question  of  law  with  which 
they  had  nothing  to  do.  By  this  instruction,  it  was  left 
with  the  jury  to  find  from  the  evidence  what  the  contract 
was  between  appellants  and  appellee,  and  also  to  determine 
from  the  evidence  whether  or  not  the  contract  marked  ex- 
hibit A  and  the  specifications  marked  exhibit  B  were  a  part 
of  that  contract.  This  was  misleading  and  an  erroneous 
statement  of  the  law*.  The  court  by  this  instruction  left  it 
with  the  jury  to  determine  for  themselves  what  the  contract 
was  between  appellant  and  appellee,  and  to  put  their  own 
construction  upon  it.  There  was  in  fact  no  controversy  as 
to  what  the  contract  was.  By  the  contract  marked  exhibit 
C,  the  specifications  marked  exhibit  B  and  the  contract 
marked  exhibit  A  were  made  a  part  of  it,  and  it  was  the 
duty  of  the  court  so  to  instruct  the  jury.    The  three  exhibits 
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constituted  one  contract,  and  appellee  was  bound  by  all  their 
provisions,  so  far  as  they  related  to  his  particular  work.  As 
to  what  he  was  required  to  do  under  the  provisions  of  the 
contract  was  not  a  question  for  the  consideration  of  the  jury, 
but  for  the  court.  Instructions  four,  five,  and  six  given  by 
the  court  on  its  own  motion,  also  cast  upon  the  jury  the 
duty  of  construing  certain  proVisions  of  the  specifications 
as  to  whether  or  not  such  specifications  required  or  did  not 
require  appellee  to  do  certain  extra  work  for  which  he  here 
seeks  to  recover.  As  it  was  the  duty  of  the  court  to  con- 
strue the  contract,  the  giving  of  these  instructions  was  error. 
The  authorities  above  cited  under  the  discussion  of  the  ad- 
mission of  improper  evidence  are  applicable  here,  and  to 
which  reference  is  made. 

Other  questions  are  discussed  by  counsel,  but  as  they  are 
not  likely  to  arise  in  a  subsequent  trial  of  the  cause,  and  as 
the  judgment  must  be  reversed  for  the  reasons  given,  it  is 
unnecessary  for  us  to  consider  them. 

Judgment  reversed,  and  the  court  below  is  directed  to 
grant  appellants  a  new  trial. 


Thk  City  op  Fort  Wayne  v.  Patterson, 

Administrator. 

[No.  8,100.    Filed  November  27,  1900.] 

Master  and  Servant.  —  Negligence,  —  Complaint,  —  In  an.  action 
against  a  city  for  damages,  the  complaint  set  forth  that  plaintiff 's 
intestate  was  employed  by  defendant  city  to  assist  in  the  digging 
of  a  trench  six  and  one-half  feet  deep,  preparatory  to  the  laying  of 
water-mains;  that  while  intestate  was  thus  engaged  at  a  point 
where  the  ground  was  compact  and  hard,  he  was  directed  by  de- 
fendant's superintendent  to  go  to  another  point,  where  the  trench 
had  been  dug  by  other  workmen,  to  dig  bell-holes  in  the  bottom  of 
the  trench,  and  where  the  banks  or  walls  of  the  trench  were  com- 
posed of*  earth  of  a  loose  and  unadhesive  character,  which  fact  was 
unknown  to  deceased,  but  well  known  to  the  defendant;  that  with- 
out any  fault  on  the  part  of  the  deceased  the  trench  caved  in,  caus- 
ing bodly  injuries  from  which  death  resulted.  Held,  that  the  com- 
plaint stated  a  good  cause  of  action,    pp,  549-566. 
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Master  and  Servant. — Answers  to  Interrogatories. — Oeneral  Verdict. 
— Conflict. — Where  an  employe  of  a  city  was  digging  bell-holes  at  the 
bottom  of  a  deep  water-main  trench  dug  by  other  workmen,  and  was 
killed  by  the  caving  in  of  the  walls  because  not  properly  braced, 
answers  to  interrogatories  propounded  to  the  jury  showing  that 
the  deceased  was  experienced  to  some  extent  in  such  work,  and  that 
by  the  exercise  of  his  senses  of  sight  and  feeling  he  could  have 
learned  of  the  danger,  are  not  in  such  conflict  with  a  general  verdict 
in  favor  of  the  plaintiff  as  to  render  such  general  verdict  erroneous 
pp.  556,  557. 

SAmt.— Contributory  Negligence, —  Safe  Place  to  Work.— Where  a 
person  employed  by  a  city  to  assist  in  the  digging  of  a  trench  six  and 
one-half  feet  deep,  preparatory  to  the  laying  of  water-mains,  was  en- 
gaged at  the  work  at  a  point  where  the  walls  of  the  trench  were  solid 
and  firm,  and  was  ordered  to  another  part  of  the  trench,  dug  by  other 
workmen,  where  the  walls  of  the  trench  were  composed  of  gravel 
and  loose  earth,  the  fact  that  in  getting  from  one  point  to  the  other 
the  employe  walked  along  the  bottom  of  the  trench  and  had  good 
opportunity  to  notice  the  difference  in  the  character  of  the  walls 
w6s  not  sufficient  to  charge  him  with  contributory  negligence,  since 
he  had  a  right  to  assume,  in  the  absence  of  warning  or  notice,  that 
the  city  had  furnished  him  a  safe  place  to  work.    pp.  557,  558. 

Appeal. — Joint  Assignment  in  Motion  for  New  Trial. — Instructions. 
— A  joint  assignment,  in  a  motion  for  a  new  trial,  that  the  court 
erred  in  the  giving  or  the  refusal  to  give  a  series  of  instructions 
will  not  be  considered  on  appeal,  where  appellant's  attorney  has 
failiad  to  present  in  his  brief  an  argument  against  the  ruling  of 
the  trial  court  as  to  each  instruction  in  the  series,    p.  559. 

Trial. — Failure  of  Jury  to  Answer  Interrogatories.—'la  the  trial 
of  an  action  against  a  city  for  the  death  of  a  person  employed  to 
assist  in  the  work  preparatory  to  the  laying  of  water-mains,  which 
death  was  caused  by  the  caving  in  of  the  walls  of  a  trench  dug  by 
other  workmen,  the  following  interrogatory,  among  others,  was  pro- 
pounded to  the  jury:  '*If  you  answer  that  there  was  any  secret, 
hidden,  latent,  or  unexposed  danger  upon  or  along  the  line  of  said 
trench,  state  fully  and  clearly  what  it  was."  Held,  that  upon  the 
failure  of  the  jury  to  return  an  answer  to  the  interrogatory,  it  was 
not  error  for  the  court  to  refuse  to  require  such  answer,  since  the 
interrogatory  was  too  general  in  its  nature,    p.  560. 

Same. — Opinion  Evidence. — Notice. — In  the  trial  of  an  action  against 
a  city  for  the  death  of  an  employe,  caused  by  the  caving  in  of  a 
water-main  trench,  another  person  employed  on  the  work  at  the 
same  time  was  permitted  to  answer  a  question  calling  for  a  conversa- 
tion had  with  the  city  superintendent,  in  which  conversation  witness 
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had  refused  to  do  the  work  afterwards  assigned  to  the  deceased,  for 
the  reason  that  '*  it  was  not  safe.*'  Held,  that  the  question  was  not 
objectionable  as  calling  for  an  opinion  of  the  witness,  since  it  was 
adapted  to  show  notice  to  the  city.    p.  560. 

From  the  Allen  Superior  Court.    Affirmed, 

J.  M.  Barrett,  8.  L.  Morris  and  W.  II.  Shambaugh,  for 
appellant. 

T.  R.  Marshall,  TT.  F.  McNagny,  P.  H.  Clugston  and 
G.  F.  Felts,  for  appellee. 

Black,  J. — The  appellee,  as  administrator  of  the  estate 
of  Patrick  Sheehy,  deceased,  brought  his  action  against  the 
appellant  to  recover  for  the  death  of  his  intestate.  Three 
paragraphs  of  complaint  were  held  suflScient  on  demurrer. 
In  the  first  pai'agraph,  it  was  in  substance  alleged  (omitting 
introductory  matter),  that  on  and  before  the  24th  of 
May,  1897,  the  appellant  owned  and  operated  a  system  of 
water-works  in  the  city  of  Fort  Wayne,  used  to  supply  the 
citizens  with  water,  in  consideration  of  compensation  paid 
by  them,  by  way  of  a  specific  tax  known  as  water  rent ;  that 
in  order  to  extend  said  system,  the  appellant,  on  the  day 
above  mentioned  was  engaged  in  extending  a  water  main 
along  one  of  the  streets  of  said  city  and  in  excavating  a 
trench  in  said  street  wherein  to  lay  a  pipe  in  whicji  to  con- 
duct water  for  delivery  to  additional  consumers,  and  had 
a  large  force  of  men  employed  in  the  prosecution  of  such 
work  as  common  laborers,  one  of  whom  was  appellee's  in- 
testate ;  that  he,  so  employed,  assisting  in  said  work  was  or- 
dered and  directed,  with  others,  by  the  appellant  through  its 
proper  officer,  the  inspector  of  water-works,  who  was  the 
superintendent  of  said  work,  having,  under  authority  con- 
ferred by  the  appellant,  full  charge  and  control  thereof  and 
of  the  workmen  employed  thereat,  to  proceed  from  a  place 
where  he  was,  where  the  ground  was  compact  and  hard,  and 
where  the  banks  were  firm,  to  another  point  in  said  trench, 
and  to  dig  certain  holes  in  the  bottom  thereof,  called  and 
known  as  bell-holes;  that  said  latter  point  was  one  where 
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said  trench  had  been  caused  by  the  appellant  to  be  excavated, 
in  common  with  the  rest  of  said  trench,  to  a  depth  of  six 
feet  and  six  inches,  and  to  a  width  of  two  feet,  and  the  ap- 
pellant, by  its  said  inspector  and  superintendent,  had  caused 
the  earth  taken  therefrom  to  be  carelessly  and  negligently 
thrown  out  and  deposited  and  piled  up  to  the  height  of 
about  five  feet  upon  one  of  the  banks  of  the  trench,  near 
the  edge  thereof,  without  said  bank  being  shored  or  braced 
or  in  any  way  made  secure  against  falling  in,  and  where 
the  upper  stratum  of  the  material  of  said  street,  of  a  thick- 
ness of  about  two  feet,  was  composed  of  a  body  of  closely 
compressed  and  compact  soil  mixed  largely  with  gravel ;  that 
at  said  point,  unlike  the  part  of  the  ditch  where  the  in- 
testate had  been  at  work  previously,  the  middle  and  lower 
portions  of  the  banks  were  composed  of  earth  of  a  loose 
and  unadhesive  character,  of  such  a  nature  as  to  render  the 
piling  thereon  of  the  earth  taken  from  the  trench  liable  to 
cause  the  bank  whereon  it  was  so  piled  to  cave  in  and  en- 
danger the  lives  of  persons  in  the  ditch  opposite  thereto; 
that,  as  appellant  well  knew,  all  the  material  of  the  banks 
of  the  ditch  at  this  point  was  filling,  or  made  earth,  placed 
there  but  a  short  time  before  for  the  purpose  of  raising  the 
roadway  above  high  water,  that  of  all  this  the  intestate  had 
no  knowledge  or  notice ;  that  he,  in  obedience  to  said  order, 
did  go  along  in  said  trench  to  the  point  where  said  bell-holes 
were  so  ordered  to  be  dug,  the  digging  of  which  required 
great  care  and  attention  in  order  to  comply  with  measure- 
ments accurately  made,  and  said  work  had  to  be  performed 
in  the  bottom  of  said  trench,  where  no  knowledge  could  be 
gained  of  the  danger  resulting  from  the  negligence  of  the 
appellant  in  so  loading  said  bank  with  earth  under  the  con- 
ditions that  then  and  there  existed;  and  so,  without  know- 
ing and  appreciating  the  conditions  thereat  and  the  danger 
likely  to  result  therefrom,  the  intestate  entered  that  portion 
of  the  trench,  and,  relying  on  the  care  of  the  appellant,  un- 
der whose  direction  said  portion  as  well  as  all  other  portions 
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of  the  trench  had  been  constructed,  and  without  knowing 
the  danger,  he  at  once  proceeded  to  do  the  work  so  assigned 
him ;  that  while  he  was  so  engaged  and  but  a  few  momjents 
after  he  had  entered  that  portion  of  the  trench,  without  any 
fault  on  his  part,  and  because  of  the  negligence  and  care- 
lessness of  the  appellant  acting  through  its  said  officer  in  so 
carelessly  and  negligently  piling  the  material  taken  from 
the  trench  on  the  bank  thereof  without  said  banks  being 
shored,  braced,  or  otherwise  secured  against  falling  in,  "the 
bank  on  which  said  pile  of  earth  was  so  placed,  in  conse- 
quence of  the  great  weight  of  the  material  so  piled  upon  it 
and  the  loose  and  incohesive  character  of  the  material  or 
filling  in  the  middle  and  lower  portions  of  the  sides  of  said 
bank,  caused  the  same  to  give  way  and  cave  iil,  together 
with  the  mass  of  earth  piled  on  said  bank  and  the  heavy 
crust  of  combined  gravel  and  other  material,  composing  that 
part  of  said  ground  near  the  surface,  and,  without  any  fault 
or  negligence  on  his  part,,  to  fall  upon  and  against"  the  in- 
testate with  such  great  force  as  to  wound,  bruise,  and  crush 
him  in  such  a  manner  as  to  cause  his  death  within  a  few 
hours  thereafter ;  wherefore,  etc. 

The  second  paragraph  of  complaint  was  in  most  respects 
like  the  first,  with  somewhat  greater  particularity.  It  was 
alleged  that  the  trench  for  the  water-main  was  being  exca' 
vated  along  St.  Joe  boulevard,  commencing  at  its  intersec- 
tion with  Lake  avenue  and  extending  northward  for  about 
600  feet,  the  trench,  constructed  along  the  east  side  of  the 
street,  being  divided  into  sections,  each  twelve  feet  long, 
one  of  which  sections  was  assigned  to  each'  of  the  laborers ; 
that  at  a  point  about  250  feet  from  the  south  end  of  the 
trench,  it  approached  near  the  center  of  the  street,  there 
being  at  this  place  a  curve  in  the  trench  to  accommodate  it  to 
the  course  of  the  street,  which  was  not  straight  and  not  of 
uniform  width ;  that  the  southern  portion  of  the  trench  for 
250  feet  -was  straight;  that  the  intestate,  as  a  common 
laborer  assisting  in  the  prosecution  of  the  work,  had  been 
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employed  by  the  appellant  in  digging  and  excavating  one  of 
the  southern  sections,  where  the  earth  was  solid,  compact, 
and  cohesive  and  exceedingly  hard ;  that  this  place  was  safe 
and  secure  and  there  was  no  danger  of  the  caving  of  the 
banks  or  necessity  for  bracing  or  shoring  the  banks  to  pre- 
vent caving  in ;  that  said  trench  was  being  dug  in  common 
with  the  rest  of  the  trench,  to  the  depth  of  six  feet  and  six 
inches  and  to  the  width  of  two  feet;  that  the  appellant, 
through  its  said  inspector  and  superintendent,  had  ordered 
and  directed  its  said  laborers  to  pile  up  all  the  earth  from 
the  trench  on  its  west  bank  and  near  the  edge  thereof ;  that 
said  pile  extended  throughout  the  entire  length  of  the  trench 
and  in  some  places  it  was  about  five  feet  high,  and  as  close 
to  the  edge  of  the  trench  as  it  could  be  placed ;  that  the  intes- 
tate was  about  five  feet  and  six  inches  in  height,  and  was 
an  inexperienced  man  at  the  work  at  which  he  was  engaged ; 
that  after  he  had  completed  the  excavation  of  the  section  so 
assigned  to  him,  he  was  ordered  by  the  appellant  to  proceed 
along  the  bottom  of  the  trench  in  a  northerly  direction  from 
the  place  where  he  had  thus  been  at  work,  to  another  point 
therein,  and  there  to  perform  certain  specific  service  other 
than  the  excavating  which  he  had  been  engaged  in  doing, 
namely,  to  dig  certain  holes  in  the  bottom  of  the  trench 
called  and  known  as  bell-holes;  that  the  point  to  which  he 
was  thus  directed  to  go,  and  to  which  he  did  go,  was 
250  feet  from  the  southern  end  of  the  trench,  and  was 
a  place  where  the  appellant  had  caused  the  trench  to  be 
excavated,  in  common  with  the  rest  of  the  trench,  to  the 
depth  of  six  feet  and  six  inches  and  to  a  width  of  two 
feet,  and  there  was  at  this  point  a  curve  in  the  trench,  the 
convex  side  of  which  was  in  the  west  bank,  and  the  appel- 
lant had  caused  the  earth  taken  from  the  trench  at  this 
point  to  be  negligently  and  carelessly  thrown  out  and  de- 
posited and  piled  up  to  the  height  of  about  five  feet  upon  the 
west  bank  and  as  near  the  edge  of  the  trench  as  -it  could  be 
placed,  all  of  which  was  done  without  said  bank's  being 
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shored  or  braced  or  in  any  way  made  secure  against  falling 
in.  There  were  averments  like  those  in  the  first  paragraph 
relating  to  the  character  of  the  materials  of  the  banks  at  this 
point  and  the  knowledge  of  the  appellant  and  the  want  of 
knowledge  of  the  intestate;  also,  that  this  portion  of  the 
trench  had  been  so  excavated  by  other  and  different  persons, 
and  the  intestate  was  without  previous  knowledge  of  the  con- 
dition thereat,  of  the  banks  and  of  the  earth  piled  thereon, 
and  by  reason  of  his  stature  and  of  the  way  in  which  he 
had  proceeded  thereto,  did  not  know,  and  by  the  exercise  of 
ordinary  care,  prudence,  and  diligence  could  not  have  known 
of  the  nature  and  character  of  the  loose  and  unadhesive  soil 
at. this  pointy  and  of  the  nature  and  character  of  the  banks 
thereat ;  that  relying  on  the  care  of  the  appellant,  and  with- 
out knowledge  of  the  danger,  the  intestate  proceeded  to  a 
point  about  three  feet  north  of  the  south  end  of  said  curve 
in  said  trench,  and  there  undertook  the  work  so  assigned  to 
him,  etc. 

In  the  third  paragraph  of  complaint,  besides  averments 
much  like  those  in  the  first,  it  was  stated  that,  ifotwithstand- 
ing  the  dangerous  condition  of  the  banks  at  the  curve  of  the 
trench,  the  appellant,  so  acting  through  its  said  inspector 
and  superintendent,  whose  duty  it  was  to  inspect  and  ex- 
amine said  work,  in  order  that  the  appellant  might  know  the 
condition  of  said  work  and  thus  provide  for  the  safety  of 
its  said  laborers,  failed  to  inspect  the  character  of  the  ma- 
terial of  said  banks  at  said  point  and  to  ascertain  and  deter- 
mine the  probable  effect  of  the  piling  of  the  earth  taken  from 
the  trench  on  said  bank  as  aforesaid.  It  was  also  alleged 
that  the  appellant  suffered  and  allowed  the  intestate  to  incur 
the  peril  resulting  from  the  dangerous  character  and  condi- 
tion of  said  bank  by  going,  as  he  did,  and  had  occasion  in 
the  course  of  said  special  employment  to  do,  along,  and  being 
in,  said  trench  at  said  point,  without  warning  or  informing 
him  of  the  dangerous  character  thereof,  he  having  at  the 
time  no  previous  knowledge  or  information  of  the  character 
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and  condition  of  the  bank  at  said  latter  point ;  nor  was  such 
danger  so  manifest  as  to  be  observed  and  appreciated  by  a 
person  exercising  ordinary  or  reasonable  care,  situated  as 
the  intestate  was ;  that  almost  immediately  after  his  arrival 
at  said  point,  by  reason  of  such  carelessness  and  negligence 
of  the  appellant  in  carelessly  and  negligently  .failing  to  in- 
spect, etc.,  and  in  suffering  and  allowing  him  to  proceed, 
etc.,  without  warning  or  informing  him  of  the  danger,  and 
in  prosecuting  said  work  without  said  bank's  being  shored, 
etc.,  and  in  so  carelessly  and  negligently  causing  the  material 
taken  from  the  trench  to  be  piled  up  as  aforesaid,  the  bank, 
in  consequence  of,  etc.,  fell,  etc. 

It  is  suggested  against  the  complaint  by  the  appellant 
that  neither  paragraph  charges  the  appellant  with  any  duty 
toward  the  decedent;  that  his  work  was  that  of  an  inde- 
pendent contractor,  and  therefore  the  rule  as  to  a  master's 
duty  to  furnish  a  safe  place  in  which  to  work  has  no  applica- 
tion in  this  case.  We  can  not  agree  with  this  view  of  the 
pleading.  It  seems  quite  clear  that  the  complaint  in  each 
paragraph  showed  the  existence  of  the  relation  of  servant 
and  master  between  the  decedent  and  the  municipal  corpora- 
tion acting  through  its  proper  oflScer,  who  had  charge  and 
control  of  the  work  as  the  representative  of  the  city  and 
assigned  the  tasks  to  the  common  laborers.  It  does  not  ap- 
pear in  any  paragraph  that  the  decedent  was  employed 
solely  to  dig  the  section  to  which  he  was  at  first  assigned,  or 
solely  to  dig  a  section  or  sections  of  the  trench,  and  that  he 
was  taken  from  the  safer  work  for  which  he  had  been  em- 
ployed and  directed  to  perform  other  more  hazardous  work 
for  which  he  had  not  been  employed,  though  counsel  in 
argument  would,  seem  to  think  that  the  second  paragraph 
was  framed  upon  such  a  theory.  On  the  contrary,  each 
paragraph  seems  to  proceed  upon  the  theory  that  the  dece- 
dent was  employed  by  the  appellant  as  a  common  laborer  to 
assist  as  such  in  the  work  of  lavins:  an  additional  water- 
main,  and  in  the  course  of  his  employment  was  assigned  tasks 
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of  different  character,  but  all  within  the  scope  of  his  original 
employment.  Yet  when  the  trench  had  been  excavated  to 
the  intended  depth,-  and  that  branch  of  the  work  had  been 
completed  for  the  appellant  by  a  number  of  workmen  en- 
gaged upon  different  sections,  the  decedent  liaving  per- 
formed his  part  of  this  work  by  digging  a  section  where  the 
earth  was  compact  and  hard  and  the  sides  of  the  trench  did 
not  need  shoring  or  bracing  and  gave  no  indication  of  dan- 
ger, he  was  sent  by  the  appellant  and  placed  at  work  upon 
another  necessary  and  special  kind  of  work,  the  making  of 
bell-holes  in  the  bottom  of  the  trench  at  a  distance  from  the 
5afe  place  where  he  had  been  working.  The  decedent  did 
not  make  the  place  in  which  he  was  at  work  in  constructing 
bell-holes.  There  the  trench  had  been  excavated  for  the  city 
by  other  workmen,  and  as  to  the  decedent  that  place  for 
work  had  been  made  by  the  city,  and  he  was  assigned  to  it 
by  the  city  as  a  place  wherein  to  do  a  specific  kind  of  work, 
for  the  safe  performance  of  which  there  was  needed  a  trench 
not  liable  to  cave  in  while  the  special  work  was  being  done 
therein  with  reasonable  care,  skill,  and  diligence.  There 
was  no  essential  connection  between  the  work  of  the  de- 
cedent in  digging  his  section  at  the  southern  end  of  the 
trench  and  his  making  bell-holes  near  its  central  portion.  It 
was  substantially  the  same  thing  in  effect  as  if  not  having 
done  any  other  work  in  connection  with  the  laying  of  the 
main,  he  had  been  employed  to  make  bell-holes  in  a  trench 
wholly  prepared  for  that  stage  of  the  work  by  the  city 
through  its  other  workmen.  There  is,  it  would  seem,  the 
same  distinction  between  such  a  case  and  one  where  the 
danger  is  caused  by  the  servant  himself  in  the  course  of  his 
work  whose  risks  he  has  assumed,  as,  for  instance,  where 
there  is  a  caving  in  of  a  trench  which  he  is  making,  as  exists 
between  the  latter  case  and  one  of  injury  of  a  servant  from 
t^e  caviner  in  of  a  negligently  prepared  trench  wherein  he 
IS  pt  work  laying  or  calkinjs:  pipes  or  repairinsr  machinery. 
In  Kranz  v.  Long  Island,  etc,  B.  Co.,  123  N.  T.  1,  25  N. 
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E.  953,  the  plaintiff's  intestate  was  ordered  to  clean  or  aid 
in  cleaning  water-pipes  placed  under  ground.  A  trench  was 
opened  for  that  purpose  by  a  section  man  and  laborers  some 
hours  earlier,  which  was  a  necessary  step  to  furnish  a  suit- 
able place  and  proper  opportimity  for  the  performance  of 
the  intestate's  duty.  While  he  was  in  the  trench  engaged 
in  disconnecting  the  pipes,  the  earth  caved  in  upon  him  and 
he  died  from  suffocation.*  The  court  said:  "Those  who 
opened  the  trench  were  performing  tlie  master's  duty  to  the 
deceased  in  preparing  a  suitable  place  and  opportimity  for 
the  labor  of  the  intestate  in  discharge  of  his  duty.  *  *  * 
When  the  master  ordered  the  intestate  to  perform  his  work 
as  a  machinist  in  the  trenches  opened  and  prepared  for  him, 
he  had  a  right  to  assume  that  the  place  had  been  made 
reasonably  safe  by  the  master  through  other  and  competent 
servants  employed  by  him.  *  *  *  Whether  the  trench 
was  opened  with  reasonable  care,  whether  any  danger  was 
obvious  to  the  deceased,  whether  greater  precaution  should 
have  been  exercised  against  the  falling  of  the  bank,  whether 
the  agents  employed  were  skilful  or  inexperienced,  and  so, 
whether  on  all  the  facts  the  defendant  was  negligent,  are 
questions  of  fact  to  be  solved  by  the  jury."  See,  also, 
Breen  v.  Field,  157  :^^ass.  277,  31  N.  E.  1075,  a  case  of 
injury  from  the  falling  in  of  the  sides  of  a  trench  to  one 
employed  to  lay  pipe  therein;  McKee  v.  TourteUotle,  167 
Mass.  69,  44  N.  E.  1071,  48  L.  R.  A.  542,  an  action  for  in- 
juries suffered  in  consequence  of  tlie  caving  in  of  a  ditch 
bank  while  the  plaintiff  was  at  work  connecting  water-pipes 
in  the  ditch.  We  do  not  discuss  the  complaint  further  than 
is  needed  to  meet  tlie  objections  to  it  urged  by  the  appellant, 
which  are  without  plausible  support. 

There  was  an  answer  in  denial,  and  a  jury  returned  a 
general  verdict  for  the  appellee  with  answers  to  interroga- 
tories. The  appellant's  motion  for  judgment  in  its  favor  on 
the  answers  to  intorro'^a^oriofl  was  overruled.  Much  of  the 
argument  of  counsel  in  discussing  this  ruling  is  sufficiently 
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disposed  of  in  what  we  have  already  said.  There  was  no 
material  conflict  between  the  general  verdict  and  the  special 
findings  in  answer  to  interrogatories.  The  facts  that  the  de- 
cedent was  experienced  "to  some  extent"  in  digging  and 
working  in  trenches  of  water-works,  and  that  he  had  dug 
bell-holes  in  such  trenches  in  1896  and  1897,  and  that  by  the 
exercise  of  his  senses  of  sight  and  feeling  he  could  have  told 
what  kind  of  soil  constituted  the  banks  of  the  trench  where 
he  was  injured,  are  not,  singly  or  together,  in  irreconcilable 
conflict  with  the  general  verdict,  in  support  of  which  we 
must  indulge  the  presumption  that  it  was  fully  supported 
by  the  evidence  upon  every  question  in  issue,  except  so  far 
as  the  contrary  is  established  by  the  special  findings. 

The  court  overruled  the  appellant's  motion  for  a  new 
trial.  In  discussing-  the  question  as  to  the  sufficiency  of  the 
evidence,  counsel  for  the  appellant  contend  that  the  danger 
was  so  manifest  that  the  decedent  was  chargeable  with  con- 
tributory negligence.  The  intestate,  pursuant  to  the  order 
of  the  city's  officer  in  charge  of  the  work,  went  from  the 
place  where  he  was  first  engaged  near  the  south  end  of  the 
trench  to  the  place  where  the  fatal  injury  befell  him,  by 
walking  along  the  bottom  of  the  trench,  the  banks  of  which 
were  higher  than  his  head.  At  the  place  where  the  bank 
caved  in  upon  him  and  others,  there  was  a  curve,  and  the 
superintendent  of  the  work  had  caused  the  earth  taken  from 
the  excavation  here  to  be  piled  upon  the  convex  bank  very 
near  to  the  trench  to  avoid  the  obstruction  of  the  street. 
Whatever  might  be  concluded  as  to  the  ability  and  oppor- 
tunity of  the  decedent  to  observe  the  greater  looseness  of  the 
lower  strata  of  the  bank  at  this  point,  it  appears  that  he  did 
not  have  opportimity  to  know  fully  the  danger  arising  from 
this  heavy  load  of  earth  upon  the  convex  bank.  Though 
the  work  of  making  bell-holes  was  within  the  general  scope 
of  the  decedent's  employment,  he  had  a  right  to  assume,  in 
the  absence  of  warning  or  notice,  when  he  went  to  the  per- 
formance of  the  specific  work  which  he  was  ordered  to  do. 


668        APPELLATE  COURT  OF  INDIANA, 

City  of  Ft.  Wayne  v.  Patterson,  Adm. 

that  the  city  through  its  representative  had  not  made  the 
place  where  he  was  thus  to  work  unsafe  through  its  negli- 
gence. Taylor  v.  Evansville,  etc.,  B.  Co.,  121  Ind.  124, 
6  L.  E.  A.  584. 

It  is  well  settled  that  the  master  and  the  servant  do  not 
stand  upon  an  equality  of  duty  to  inspect  the  place  where 
the  servant  is  to  work  and  to  detect  dangerous  defects 
therein.  The  servant  is  not  bound  to  search  the  place  for 
latent  and  hidden  defects  or  perils,  but  is  only  required  to 
observe  such  obvious  defects  and  perils  as  the  exercise  of 
reasonable  care,  skill,  and  diligence  on  his  part,  according 
to  the  circumstances,  will  enable  him  to  know  or  discover. 
The  employer's  ignorance  of  a  condition  which  renders  un- 
safe the  place  occupied  by  his  employe  in  the  service  as- 
signed to  him  constitutes  no  defense  for  the  employer  in  an 
action  against  him  for  injury  to  the  employe  occasioned  by 
such  unsafe  condition,  when  by  the  exercise  of  due  care  and 
inspection  the  employer  could  have  discovered  and  remedied 
the  defects  or  prevented  the  incurring  of  the  danger  there- 
from. It  is  the  duty  of  the  employer  to  keep  himself  in- 
formed of  the  condition  of  such  a  place ;  and  therefore  notice 
of  such  condition  to  the  employer  will  be  presumed  after 
the  lapse  of  a  sufficient  time ;  and  where  the  place  in  which 
work  is  to  be  performed  has  been  prepared  by  the  employer 
himself  or  by  the  employer  through  some  of  his  employes, 
and  thereafter  another  employe  is  sent  into  such  place  to  do 
such  work,  the  employer  must  be  treated  as  chargeable  with 
such  knowledge  of  its  condition  as  he  might  have  gained  by 
such  proper  inspection  as  the  employer  had  opportunity  to 
make,  having  regard  to  the  use  to  which  the  place  is  to  be 
put  by  the  employe  thus  sent  into  it. 

It  was  for  the  jury,  taking  into  consideration,  under  the 
instructions  of  the  court,  all  the  circumstances  shown  by  the 
evidence,  to  determine  whether  or  not  there  was  a  failure  on 
the  part  of  the  decedent  to  exercise  reasonable  care  for  his 
own  safety ;  and  we  see  no  ground  upon  which  we  would  be 
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authorized  to  interfere  with  the  conclusion  announced  on 
this  subject  by  the  jury  in  their  general  verdict. 

In  the  motion  for  a  new  trial  the  appellant  assigned  as 
the  fourth  cause  the  giving  to  the  jury  upon  the  plaintiff's 
motion  twelve  instructions,  indicating  them  by  their  num- 
bers ;  and  as  the  fifth  cause,  the  giving  by  the  court  upon  its 
own  motion  instructions  numbered  from  one  to  twelve  in- 
clusive, and  as  the  sixth  cause  the  court's  refusal  to  give 
to  the  jury  as  requested  by  the  defendant  nine  instructions, 
indicating  them  by  their  numbers.  The  fourth  and  fifth 
assignments  of  causes  each  concluded  with  the  words,  "to  the 
giving  of  which  and  each  of  which  the  defendant  then  and 
there  excepted;"  and  the  sixth  assignment  concluded  with 
the  words,  "to  the  refusal  to  give  which  and  each  of  which 
the  defendant  then  and  there  excepted." 

Though  the  appellant  excepted  to  the  giving  of  each  of  the 
instructions  given  and  to  the  refusal  of  each  of  those  refused, 
these  causes  for  a  new  trial  did  not  present  for  considera- 
tion the  giving  or  the  refusal  of  any  instruction  separately. 
The  fourth  cause  could  not  be  available  unless  all  the  in- 
structions designated  in  it  were  erroneous.  The  same  is 
true  as  to  the  fifth  cause ;  and  the  sixth  cause  could  not  be 
available  unless  it  was  error  to  refuse  any  one  of  the  instruc- 
tions designated  in  it.  The  appellant  has  presented  argu- 
ment against  only  three  of  the  instructions  embraced  in  the 
fourth  cause,  and  against  only  three  of  those  embraced  in  the 
fifth  cause,  and  in  favor  of  only  four  of  those  embraced  in 
the  sixth  cause.  Not  being  called  upon  to  examine  any  of 
these  instructions  not  discussed  by  counsel,  we  can  not  in- 
dulge any  presumption  against  the  action  of  the  court  in 
relation  to  the  instructions  not  discussed,  and  we  can  not 
consider  the  argument  of  counsel  upon  those  discussed. 
Hoover  v.  Weesner,  147  Ind.  610 ;  Stewart  v.  Long,  16  Ind. 
App.  164 ;  Storra,  etc.,'  Co.  v.  Fusselman,  23  Ind.  App.  293 ; 
Pape  V.  Hartwig,  23  Ind.  App.  333 ;  Harrod  v.  State,  ex 
rel.y  24  Ind.  App.  159. 
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The  jury  returned  answers  to  all  the  interrogatories  sub- 
mitted to  them,  except  one  numbered  thirty-eight,  as  fol- 
lows: "If  you  answer  that  there  was  any  secret,  hidden, 
latent,  or  unexposed  danger  upon  or  along  the  line  of  said 
trench,  state  fully  and  clearly  what  it  was/*  No  answer 
having  been  returned  to  this  interrogatory,  the  appellant, 
thereupon,  and  before  the  discharge  of  the  jury,  moved  the 
court  to  require  an  answer  thereto.  This  the  court  de- 
clined to  do.  The  jury  was  not  requested  in  any  interroga- 
tory, as  this  one  seems  to  presuppose,  to  state  whether  or 
not  there  was  any  such  danger,  and  had  not  stated  that  such 
danger  existed.  Whatever  bearing  upon  the  case  the  exist- 
ence or  non-existence  of  such  a  danger  at  the  place  where 
the  decedent  was  fatally  injured  could  properly  have,  there 
could  be  no  error  in  refusing  to  require  an  answer  to  so  gen- 
eral an  interrogatory,  if  it  could  be  said  to  be  strictly  rele- 
vant to  any  answer  returned  by  the  jury. 

A  witness  who  dug  one  of  the  sections,  testifying  on  be- 
half of  the  appellee,  having  testified  that  he  had  a  conversa- 
tion that  day  with  Mr.  Iten,  the  appellant^s  superintendent 
of  the  work,  about  digging  bell-holes,  was  asked  for  the  ap- 
pellee what  this  conversation  was,  what  was  said.  The  ap- 
pellant's objection  to  this  question  having  been  overruled, 
the  witness  answered,  "He  wanted  me  to  dig  bell-holes,  and 
I  would  not  do  it.  I  said  it  was  not  safe."  It  is  contended, 
in  effect,  that  the  question  was  objectionable  as  calling  for 
an  opinion  of  the  witness.  The  question  did  not  call  for 
opinion  evidence  by  its  form.  It  was  adapted  to  show  what 
knowledge  or  notice  the  superintendent  had  concerning  the 
matter  of  digging  the  holes,  and  the  answer  was  relevant  for 
such  purpose.  We  can  not  find  reversible  error  in  per- 
mitting the  propounding  of  the  question. 

Matters  relating  to  the  examination  of  other  witnesses, 
the  same  in  substance  as  that  last  disposed  of  above,  are  ad- 
verted to  by  counsel,  but  they  need  no  further  notice. 

Judgment  affirmed. 
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Gray  et  al.  ,  Receivers,  v.  Covert,  Sheriff,  et  al. 

[No.  8.204.    Filed  November  37,  1900.] 

Recbivbbs. — Appointment  in  Another  State. — Foreign  Corporation. — 
Attachment. — A  receiver  appointed  for  a  foreign  corporation  in 
another  state  does  not  thereby  acquire  such  title  to  the  property  of 
the  corporation  situate  in  this  State  as  to  defeat  an  attachment 
subsequently  issued  at  the  instance  of  a  creditor  by  a  court  in  this 
State. 

From  the  Vanderburgh  Superior  Court.     Affirmed. 

J.  O.  Owen,  H.  M,  Logsdon,  H.  Mason  and  A.  J.  Vene- 
man,  for  appellants. 

0.  A,  Cunningham,  for  appellees. 

CoMSTocK,  J. — The  controversy  in  this  case  arises  be- 
tween the  appellants  as  receivers,  and  the  appellee,  Mitchell, 
Tranter  &  Company,  an  attaching  creditor  of  the  Herring- 
Hall-Marvin  Company.  But  a  single  question  is  involved: 
Does  a  receiver  appointed  for  a  foreign  corporation  in  an- 
other state  thereby  acquire  such  title  to  the  property  of  the 
cprporation  situate  in  this  State  as  to  defeat  an  attachment 
subsequently  issued  at  the  instance  of  a  creditor  by  the 
courts  of  this  State  ? 

The  Herring-HaD-Marvin  Company  is  a  foreign  corpora- 
tion organized  under  the  laws  of  the  state  of  New  Jersey. 
On  December  23,  1897,  the  appellants  were  appointed  its 
receivers  by  the  circuit  court  of  the  United  States  for  the 
district  of  New  Jersey.  The  bond  and  oath  of  the  receivers 
are  set  out  in  the  record  and  bear  date  December  24,  1897. 
It  also  appears,  although  at  what  date  is  not  shown  by  the 
record,  that  one  Samuel  Fitton  was  appointed  receiver  by 
the  court  of  common  pleas  of  Butler  county,  in  the  state  of 
Ohio,  in  a  suit  brought  by  William  and  Moses  Mosler.  This 
cause  was  removed  to  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Ohio,  western  division,  and  the 
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Honorable  William  H.  Taft,  judge  of  that  court,  on  Decem- 
ber 31,  1897,  removed  Fitton  and  appointed  the  appellants 
as  receivers  in  his  place.  It  also  appears  from  the  record 
that  the  appellants  had  been  appointed  receivers  in  New 
York,  Pennsylvania,  and  Kentucky.  So  far  as  the  record 
shows,  no  receiver  was  ever  appointed  or  applied  for  in  the 
State  of  Indiana. 

The  appellee,  Mitchell,  Tranter  &  Company,  being  a 
creditor  of  the  Herring-Hall-Marvin  Company,  on  Decem- 
ber 30,  1897,  filed  its  complaint,  affidavit,  and  bond  in  the 
superior  court  of  Vanderburgh  county,  and  on  the  same  day 
caused  an  attachment  to  issue,  which  came  into  the  hands 
of  the  sheriff  of  said  county.  The  sheriff  having  levied  on 
and  taken  into  his  possession  the  property  of  the  Herring- 
Hall-Marvin  Company  involved  in  this  suit,  the  appellants, 
as  receivers  of  the  company,  on  May  27,  1898,  brought  their 
suit  in  the  court  below  to  recover  from  the  sheriff  and 
Mitchell,  Tranter  &  Company^possession  of  this  property. 

The  cause  was  submitted  to  the  court,  who  found  for  the 
defendants  and  rendered  judgment  accordingly.  A  motion 
for  a  new  trial  assigning  as  causes  that  the  decision  of  the 
court  was  contrary  to  law  and  not  sustained  by  sufficient 
evidence  was  overruled,  and  this  ruling  is  the  only  error 
assigned  by  the  appellants. 

Recognizing  the  rule  of  the  appellate  courts  of  this  State 
that  a  judgment  will  not  be  reversed  upon  appeal,  upon  the 
evidence  only,  when  it  fairly  tends  to  sustain  the  finding  of 
the  court  or  the  verdict,  counsel  for  appellant  insist  that  in 
the  case  at  bar  there  is  no  evidence  to  sustain  the  finding  and 
judgment  of  the  trial  court.  They  contend  that  the  appoint- 
ment of  appellants  as  receivers  of  said  company,  it  being 
effected  upon  the  petition  of  the  president  pursuant  to  a 
resolution  of  the  board  of  directors  of  the  company,  con- 
stituted a  voluntary  assignment,  being  equivalent  to  an  as- 
signment by  a  voluntary  deed  of  assignment  of  all  the  com- 
pany's property  for  the  benefit  of  its  creditors  without  the 
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intervention  of  a  court;  that  such  appointment  had  the 
effect  of  transferring  to  them  all  of  the  property  of  the 
insolvent  corporation  wherever  situate,  so  as  to  defeat  ap- 
pellees' claim  imder  the  attachment  issued.  This  claim  is 
based  upon  the  statute  of  New  Jersey,  by  authority  of  which 
the  receivers  were  appointed,  proof  of  which  was  made  and 
which  provides:  "All  the  real  and  personal  property  of  an 
insolvent  corporation,  wheresoever  situated,  and  all  its  fran- 
chise, rights,  privileges  and  effects  shall,  upon  the  appoint- 
ment of  a  receiver,  forthwith  vest  in  him,  and  the  corpora- 
tion shall  be  divested  of  the  title  thereto." 

Counsel  for  appellant  quote  from  Union  Savings  Bank  v. 
Lounge  Co.,  20  Ind.  App.  325 ;  Hurd  v.  City  of  Elizabeth, 
41  N.  J.  L.  1.  In  Union  Savings  Bank  v.  Lounge  Co., 
supra,  it  is  held  that  a  general  assignment  for  ther  benefit  of 
creditors,  by  a  resident  of  another  state,  in  conformity  to  the 
laws  of  such  state,  passes  to  the  assignee  title  to  a  general 
deposit  of  money  in  a  bank  in  this  State,  and  that  such  de- 
posit can  not  be  attached  by  a  creditor  of  the  assignor  in  this 
State.  In  Hurd  v.  City  of  Elizabeth,  supra,  it  was  held  that 
a  receiver  appointed  in  a  foreign  jurisdiction  might  sustain 
a  suit  to  recover  property  in  the  courts  of  New  Jersey  pro- 
vided the  rights  of  creditors  did  not  intervene.  It  does  not 
decide  that  a  receiver  had  the  right  to  take  property  as 
against  an  attachment  creditor.  Counsel  also  cite  Chicago, 
etc.,  R.  Co.  V.  Keokuk,  etc,  Co.y  108  111.  317;  Bagby  v. 
Atlantic,  etc.,  R.  Co.,  86  Pa.  St.  291 ;  Killmer  v.  Hobart,  58 
How.  Pr.  (N.  T.)  452.  In  Bagby  v.  Atlantic,  etc.,  Co., 
supra,  it  was  held  that  where  a  receiver  had  been  appointed 
by  the  courts  of  another  state,  the  courts  of  Pennsylvania, 
on  the  ground  of  comity,  would  recognize  his  appointment 
provided  the  same  did  not  conflict  with  the  rights  of  citizens 
of  Pennsylvania,  and  further  that  a  creditor  residing  in  the 
state  where  ther  appointment  was  made  was  so  far  bound  by 
the  decree  that  he  could  not  leave  his  own  state  to  come  into 
Pennsylvania  and  attach  the  property  of  the  corporation  and 


564        APPELLATE  COURT  OF  INDIANA, 

Gray,  Rec,  v.  Covert. 

thereby  avoid  the  effect  of  the  appointment  of  a  receiver  by 
the  courts  of  his  own  state.  In  Chicago,  etc.,  B.  Co.  v,  Keo- 
kuk, etc.,  Co.,  supra,  the  court  held  that  the  powers  of  a 
receiver  are  coextensive  only  with  the  jurisdiction  of  the 
court  appointing  him,  and  a  foreign  receiver  will  not  be  per- 
mitted, as  against  the  claims  of  creditors  resident  within 
the  state,  to  remove  from  the  state  assets  of  the  debtor,  it 
being  the  policy  of  every  government  to  retain  in  its  own 
hands  the  property  of  the  debtor  until  all  domestic  claims 
against  it  have  been  satisfied.  It  was  further  held  that  where 
a  receiver  has  once  obtained  rightful  possession  of  personal 
property  situate  within  the  jurisdiction  of  his  appointment, 
which  he  was  appointed- to  take  charge  of,  he  will  not  be 
deprived  of  its  possession  though  he  take  it  in  the  perform- 
ance of  his  duty  into  a  foreign  jurisdiction.  In  Killmer  v. 
Hobart,  supra,  it  was  held  that  receivers  appointed  in  New 
Jersey  and  operating  a  railway  as  such  receivers  in  New 
York,  but  having  property  in  their  hands  as  such  receivers 
in  New  York,  could  not  be  sued  in  the  courts  of  the  last 
named  state  and  an  attachment  issued  in  such  suit  will  be 
vacated. 

The  statute  of  New  Jersey  could  have  no  effect  beyond 
the  territorial  limits  of  that  state.  While  it  has  been  held 
in  this  and  other  states  that  a  voluntary  assignment  for  the 
benefit  of  creditors  executed  in  one  state  transfers  the  title 
of  property  of  the  assignor  wherever  situate,  it  does  not 
follow  that  title  to  the  property  of  an  insolvent  passes  to  a 
receiver.  The  assignment  is  the  act  of  the  debtor ;  the  right 
to  transfer  his  property  may  be  exercised  by  him  independ- 
ently of  statute.  Receivers  are  appointed  by  courts  pur- 
suant to  statute.  The  act  of  the  legislature  is  limited  in  its 
operation  to  the  state. 

The  question  under  consideration  has  been  decided  by  the 
Supreme  Court  of  this  State  in  the  case  of  Catlin  v.  Wilcox, 
etc,  Co.,  123  Ind.  477,  8  L.  R.  A.  62.  The  facts  were  as 
follows :    Clapp  &  Davies,  of  Chicago,  were  indebted  to  car- 
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tain  judgment  creditors  in  that  city.  They  were  also  in- 
debted to  the  Wilcox  Silver  Plate  Company  and  others,  of 
the  state  of  Connecticut.  At  the  same  time,  Bagley  &  Ober- 
reich,  at  La  Porte,  Indiana,  were  indebted  in  a  considerable 
sum  to  Clapp  &  Davies.  One  of  the  judgment  creditors  in- 
stituted proceedings  against  the  firm  in  Chicago,  and  on 
April  14,  1897,  Catlin  was  appointed  receiver.  The  court 
made  an  order  requiring  Clapp  &  Davies  to  execute  a  deed 
of  general  assignment  transferring  all  their  partnership 
property  and  effects  to  the  receiver.  Subsequently,  in  the 
month  of  June,  the  Wilcox  Silver  Plate  Company  brought 
an  attachment  suit  in  the  La  Porte  Circuit  Court  against 
Clapp  &  Davies,  and  Bagley  &  Oberreich  as  garnishees. 
Other  creditors  became  parties  thereto.  Catlin,  the  receiver, 
intervened  and  claimed  the  property  attached  by  virtue  of 
his  prior  appointment.  The  attachment  creditors  were  sus- 
tained. In  the  course  of  the  opinion,  the  court  say:  "A 
receiver  is  nothing  more  than  an  oflBcer  or  creature  of  the 
court  that  appoints  him.  His  acts  are  those  of  the  court, 
whose  jurisdiction  may  be  aided,  but  in  no  wise  enlarged 
or  extended,  by  his  appointment.  His  power  is  only  co- 
extensive with  that  of  the  court  which  gives  him  his  official 
character.  While  it  has  been  held  that  a  court  may  appoint 
a  receiver,  and  authorize  him  to  take  possession  of  property 
in  a  foreign  jurisdiction,  the  doctrine  is  universal  that  the 
appointment  confers  no  authority  which  the  receiver  can 
exert  over  the  property  without  the  aid  of  the  courts  in 
whose  jurisdiction  it  is  found.  The  appointment  of  its  own 
force  gives  him  the  right  to  take  possession  of  the  property, 
but  it  confers  upon  him  no  power  to  compel  the  recognition 
of  that  right  outside  the  jurisdiction  of  the  court  making 
the  appointment."  Upon  the  question  of  non-resident  at- 
taching creditors,  the  court  say:  "It  is  said,  however,  that 
the  principles  of  comity  which  control  in  aid  of  the  receiver 
of  a  foreign  court,  who  is  seeking  to  obtain  possession  of  a 
fund,  should  only  be  suspended  in  their  operation  in  favor 
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of  domestic  creditors^  and  that  inasmuch  as  the  attaching 
creditors  in  the  present  case  are  all  non-residents  of  the 
State,  the  aid  of  the  court  should  have  been  extended  to  the 
receiver  and  denied  the  creditors.  While  this  position  is 
not  without  support,  it  is  not  in  our  view  maintainable. 
Although  non-residerits,  the  attaching  creditors  are  properly 
in  our  courts,  pursuing  a  remedy  which  the  statute  confers 
upon  foreign  as  well  as  domestic  creditors.  Until  the  legis- 
lature shall  declare  a  different  policy,  the  rights  of  a  foreign 
creditor  against  the  property  of  a  debtor  must  be  regarded 
by  the  courts  as  in  all  respects  the  same  as  those  of  resident 
creditors,  so  far  as  respects  proceedings  in  attachment  and 
garnishment.  The  rule  which  commends  itself  to  our  judg- 
ment is  thus  declared:  *Once  properly  in  court  and  ac- 
cepted as  a  suitor,  neither  the  law,  nor  court  administering 
the  law,  will  admit  any  distinction  between  the  citizen  of 
its  own  state  and  that  of  another.  Before  the  law  and  its 
tribunals  there  can  be  no  preference  of  one  over  the  other.' 
Hibemia  Bank  v.  Lacombe,  84  N.  Y.  367 ;  Bhawn  v.  Pearce, 
110  111.  350 ;  Warner  v.  J  affray,  96  N.  Y.  248 ;  Paine  v. 
Lester,  44  Conn.  196.  This  rule  governs  the  more  recent 
decisions."  In  Woolson  v.  Pipher,  100  Ind.  306,  it  was 
held  that  the  voluntary  assignment  of  his  property  by  a  fail- 
ing debtor  in  the  state  of  Ohio  for  the  benefit  of  his  cred- 
itors where  possession  of  his  goods  is  not  taken  by  the  as- 
signee, will  not  defeat  the  liens  of  attaching  creditors.  To 
the  same  effect  is  Pitman  v.  Marquardt,  20  Ind.  App.  431. 

While  counsel  for  appellants  insist  that  the  receivers  hav^ 
ing  been  appointed  under  the  law  of  New  Jersey,  vesting  in 
them  the  property  of  the  Herring-Hall-Marvin  Company, 
"wherever  situate,"  prior  to  the  bringing  of  the  attachment 
proceedings  by  appellee,  that  the  judgment  of  the  trial  court 
was  without  evidence  to  sustain  it.  They  further  insist  that 
the  record  shows  that  the  receivers  had  taken  actual  posses- 
sion of  the  property  of  the  insolvent  company,  before  the 
commencen^ent  of  the   attachment   proceedings^  and   that 
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therefore  even  under  the  rule  stated  in  Woolson  v.  Pipher, 
supra,  requiring  actual  possession  of  the  property  to  perfect 
appellants'  title,  the  judgment  must  be  reversed.  Whether 
appellants  had  taken  actual  possession  of  the  property  in 
question  before  the  commencement  of  the  attachment  pro- 
ceedings was  a  question  of  fact  to  be  determined  by  the 
trial  court.  The  burden  of  showing  the  actual  possession  in 
the  receivers  was  upon  the  appellants.  We  can  not  say  after 
reading  the  evidence  that  the  finding  of  the  trial  court  upon 
this  question  was  without  support. 

It  is  argued  by  counsel  for  appellee  that  the  questions 
discussed  by  counsel  for  appellants  can  not  be  considered 
for  the  reason  that  it  affirmatively  appears  that  all  the  evi- 
dence introduced  upon  the  trial  of  the  cause  has  not  been 
made  a  part  of  the  record.  As  in  our  opinion  the  judg- 
ment of  the  trial  court  should  be  affirmed,  we  do  not  further 
refer  to  the  question  of  the  completeness  of  the  record. 

Judgment  affirmed. 


The  Aurora  and  Laughery  Turnpike  Company  v. 

Niebruggee  et  al. 

[No.  8,220.    Filed  November  27,  IWOJ 

Corporations.— ToH  Road8.— Action  for  ToU.—Defenae.—Want  of 
Repair. — Where  a  turnpike  company  was  incorporated  by  special 
act  of  the  General  Assembly  in  the  year  1848,  the  company  in  ac- 
cepting the  charter  impliedly  agreed  to  maintain  the  road  in  good 
repair,  and  the  act  of  1859  (§8684  Bums  1894)  rendering  tolls  uncol- 
lectible where  turnpike  roads  are  permitted  to  remain  out  of  repair, 
does  not  impose  any  additional  burden,  and  its  provisions  are  there- 
fore binding  on  such  company.    j>p.  568-570. 

Turnpikes  and  Toll  Roads.— -4cf ion /or  ToU.—Inatructions.^ln  an 
action  by  a  turnpike  company  to  recover  tolls,  to  which  the  defend- 
ant pleaded  as  a  bar  to  recovery,  under  §8684  Bums  1894,  that  the 
road  was  out  of  repair,  it  was  proper  for  the  court  to  inform  the 
jury  by  proper  instruction  what  constituted  condition  of  repair  or 
want  of  repair;  whether  such  condition  existed  or  not  having  been 
submitted  to  the  jury  in  other  instructions.  It  was  also  proper  to 
instruct  the  jury  that  if,  at  any  time,  any  one  or  more  of  the  trips 
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for  which  recovery  was  sought  were  taken,  the  road  was  in  good 
repair,  they  should  find  for  the  plaintiff  for  the  amount  charged  for 

t    such  trip  or  trips,    p.  671. 

Trial. — Misconduct  of  Jury. — New  Trial, — A  new  trial  will  not  be 
granted  on  account  of  misconduct  of  jurors,  unless  it  be  made  to 
appear  affirmatively  that  the  party  complaining  had  no  knowledge 
of  such  misconduct  before  the  jury  retired  to  consider  their  Texdkst, 
p.  672. 

From  the  Dearborn  Circuit  Court.     A^rmed. 

H.  D.  McMullen,  H.  B.  McMullen,  0.  W.  McMullen, 
and  W.  R.  Johnston,  for  appellant. 

CoMSTocK,  J. — The  appellant  was  incorporated  by  a 
special  act  of  the  General  Assembly  of  this  State,  approved 
February  15,  1848,  Local  Laws  of  Indiana  1848,  p.  229. 
By  section  26  of  said  act,  it  is  declared  to  be  a  public  act. 

This  action  was  commenced  before  a  justice  of  the  peace 
of  Dearborn  county,  to  recover  tolls  amounting  to  $51.31. 
A  trial  resulted  in  a  judgment  in  favor  of  the  appellees. 
Upon  appeal  to  the  Dearborn  Circuit  Court,  the  trial  again 
resulted  in  a  judgment  in  favor  of  appellees.  From  this 
judgment  the  turnpike  company  appeals.  Before  the  trial 
began  in  the  circuit  court,  the  appellees,  defendants  below, 
withdrew  all  their  pleadings  except  the  amended  third  para- 
graph of  answer.  Two  errors  are  assigned:  (1)  Overruling 
the  demurrer  to  the  amended  third  paragraph  of  answer, 
and  (2)  overruling  the  motion  for  a  new  trial. 

The  amended  third  paragraph  of  answer  alleges,  in  sub- 
stance, that  the  turnpike  in  question  was  constructed  upon 
an  existing  highway ;  and  that  at  and  prior  to  the  accruing 
of  the  tolls  sued  for,  the  turnpike  had  become  and  remained 
out  of  repair  for  more  than  a  reasonable  length  of  time. 
The  question  presented  by  the  demurrer  to  this  answer  and 
by  the  first  assigned  error  is  this :  The  plaintiff  having  been 
incorporated  by  special  act  of  the  General  Assembly,  and 
having  built  its  road  b^''  virtue  of  and  pursuant  to  the  act 
of  incorporation,  does  §8684  R.  S.  1881,  §4812  Bums 
1894,  apply  in  an  action  by  this  company  to  collect  tolls? 
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This  action  having  been  commenced  before  a  justice  of 
the  peace,  the  facts  alleged  in  the  paragraph  of  answer  if 
material  could  have  been  proved  without  any  plea.  But 
the  same  question  is  presented  by  reason  seven  and  one- 
half  for  a  new  trial,  being  the  admission  of  the  testimony 
of  the  witness,  Gear,  that  the  turnpike  was  out  of  repair ; 
and  the  giving  of  instructions  numbered  three,  five,  six, 
seven,  eight,  nine,  and  ten  by  the  court  of  its  own  motion, 
the  admission  of  which  testimony  and  the  giving  of  each  of 
which  instructions  was  upon  the  theory  that  §3684,  supra, 
applied  to  the  appellant  corporation. 

Twenty-four  reasons  are  assigned  in  the  motion  for  a  new 
trial..  We  will  consider  only  such  as  are  discussed.  The 
seventh  and  eighth  reasons  for  a  new  trial  are  based  upon 
the  refusal  of  the  court  to  permit  appellant  (plaintiff  below) 
to  prove  by  its  secretary  the  expenditure  for  repairs  on  the 
road  during  the  years  1889  to  1898,  inclusive,  of  the  sum 
of  $15,588.96,  and  the  amount  expended  for  repairs  for 
each  of  said  years.  Upon  the  part  of  the  appellee  testimony 
was  introduced  to  show  that  the  road  was  out  of  repair 
August  5,  1898,  and  for  several  years  prior  thereto.  Evi- 
dence was  introduced  by  appellant  of  repairs  of  the  entire 
road  during  the  year  referred  to.  It  would  not  have  been 
error  to  have  permitted  evidence  of  the  amount  so  expended, 
but  as  appellant  introduced  evidence  to  show  the  actual  con- 
dition of  the  road  at  the  time  in  issue,  it  was  not  harmed  by 
this  ruling  of  the  court.  In  support  of  reason  seven  and 
one-half  for  a  new  trial  and  the  giving  of  the  foregoing 
instructions,  the  learned  counsel  for  appellant  argue  (we 
have  not  been  favored  with  a  brief  by  appellee)  that  the 
charter  of  the  corporation  constitutes  a  contract  between  the 
corporation  and  the  State,  and  secures  rights  in  the  fran- 
chise which  can  not  be  diminished  by  subsequent  legislation ; 
that  section  seventeen  of  the  act  of  incorporation  authorized 
the  company  to  collect  tolls  of  all  persons  using  said  road ; 
that  statutes  are  to  be  prospective  in  their  application  un- 


670        APPELLATE  COURT  OF  INDDLNA, 


Aurora,  etc..  Turnpike  Co.  v.  Niebruggee. 


less  a  contrary  intention  is  clearly  expressed  and  not  then 
if  such  construction  would  devest  vested  rights.  That  the 
imposition  of  new  and  additional  burdens  is  to  devest  vested 
rights.  These  general  propositions  are  supported  by  the 
authorities.  In  our  opinion,  they  are  not  conclusive  of  the 
question  under  consideration.  In  accepting  the  charter,  the 
company  impliedly  agrees  to  maintain  the  road  in  good  re- 
pair. The  statute  provided  this  one  method  of  inducing  the 
company  to  perform  its  implied  obligation.  It  imposed  no 
additional  burden.  Such  a  corporation  furnishes  to  the 
State  a  cause  for  the  forfeiture  of  its  charter  when  it  suffers 
its  road  to  become  and  remain  out  of  repair.  Angell  & 
Ames  on  Corp.  §776. 

In  Elliott's  Koads  &  Streets,  at  page  73,  the  learned 
author  says :  ^*The  general  rule  is  that  corporate  rights  can 
only  be  forfeited  by  a  judicial  judgment,  and  there  is  no 
reason  why  this  rule  should  not  apply  to  turnpike  corpora- 
tions ;  if  it  does,  then  it  must  follow  that  in  a  collateral  ac- 
tion, such  as  one  to  collect  toll,  the  defendant  can  not  aver 
that  the  charter  has  been  forfeited.  An  apparent  exception 
to  this  rule  exists  where  the  statute  expressly  declares  what 
shall  constitute  a  forfeiture,  and  invests  citizens  with  the 
right  to  insist  upon  it  as  against  a  corporation  asserting  a 
cause  of  action  against  them.  But  this  exception  is  appar- 
ent, rather  than  actual,  for  the  right  given  the  citizen  in 
such  cases  is  to  defeat  the  exercise  of  a  franchise  in  a  par- 
ticular instance  and  not  to  destroy  the  corporate  existence. 
It  is  often  provided  that  a  right  to  exact  toll  shall  be  for- 
feited  if  the  road  is  suffered  to  get  out  of  repair,  and  a  per- 
son sued  for  toll  may  undoubtedly  show  that  by  suffering 
the  road  to  get  out  of  repair  the  turnpike  company  has  lost 
its  right  to  collect  toll.  It  is  competent  for  the  legislature 
to  provide  what  acts  shall  constitute  an  abandonment  of  a 
turnpike,  and  when  the  thing  happens  which  the  statute 
expressly  and  explicitly  declares  shall  be  deemed  to  con- 
stitute an  abandonment,  the  right  to  collect  toll  is  lost.*' 
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Instructions  twelve,  thirteen  and  fourteen  given  at  the 
request  of  the  appellee  are  complained  of  because,  as 
claimed,  they  called  upon  the  jury  to  construe  the  statute. 
This  claim  is  not  well  founded,  because  the  court  in  previous 
instructions  clearly  explained  to  the  jury  and  construed  the 
provisions  of  the  statute.  In  the  charges  complained  of, 
reference  is  made  to  the  provisions  of  the  statute  but  not  in 
any  way  calculated  to  mislead  the  jury.  The  further  ob- 
jection is  made  to  said  instruction  twelve  upon  the  ground 
that  it  is  contradictory  of  instruction  numbered  ten,  given 
by  the  court  of  its  own  motion.  The  objection,  with  due 
deference  to  counsel  for  appellant,  is  not  well  founded. 

Objection  is  also  made  to  the  fifteenth  instruction  given 
at  the  request  of  appellees.  It  is  as  follows :  ^'If  you  find 
that  there  were  places  in  plaintiff's  turnpike  at  which  the 
metal  had  been  worn  off  down  to  the  clay  beneath,  so  that 
in  wet  weather  such  places  became  muddy,  then  you  would 
be  justified  in  finding  that  such  places  were  out  of  repair 
within  the  meaning  of  the  law,  even  though  such  places  in 
the  dry  season  should  by  reason  of  the  weather  and  driving 
thereover  become  hard  and  smooth  so  as  not  to  inconvenience 
the  public  travel."  It  is  urged  that  the  court  in  this  instruc- 
tion tells  the  jury  the  meaning  of  the  words  "out  of  repair." 
Counsel  argue  that  if  the  road  is  at  any  time  and  for  any 
cause  hard  and  smooth  "so  as  not  to  inconvenience  public 
travel,  then  it  is  not  at  such  time  out  of  repair,  and  that 
under  the  statute  to  exempt  a  person  from  liability  for  toll 
by  reason  of  the  road  being  out  of  repair,  it  must  be  out  of 
repair  at  the  time  it  is  used."  It  was  proper  for  the  court 
to  inform  the  jury  what  constituted  condition  of  repair  or 
want  of  repair ;  whether  such  condition  existed  or  not  was 
a  question  submitted  to  the  jury  in  other  instructions.  In 
another  instruction  the  jury  were  told  that  if  at  the  time 
any  one  or  more  of  the  trips  for  which  appellant  sought  to 
recover  toll  were  taken  the  road  was  in  good  repair,  they 
should  find  for  the  plaintiff  for  the  amount  charged  for  such 
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trip  or  trips.  The  instructions  considered  together  were  not 
misleading  or  contradictory,  and  correctly  informed  the 
jury  as  to  the  law. 

Appellant  complains  of  the  refusal  of  the  court  to  give 
certain  instructions  requested.  So  far  as  they  stated  the 
law,  they  were  substantially  covered  by  the  instructions 
given. 

The  twenty-fourth  and  last  reason  for  a  new  trial  dis- 
cussed is  based  upon  the  misconduct  of  the  jury.  After  the 
evidence  had  been  closed^  the  jury  was  sent  by  the  court  in 
charge  of  the  sheriff  to  view  the  road,  being  first  properly 
charged  by  the  court.  Affidavits  filed  in  support  of  the 
motion  show  that  while  the  jury  was  so  viewing  the  road, 
measurements  were  made  by  two  members  of  the  jury  in 
the  presence  of  other  jurors,  of  ruts,  gutters,  etc.,  and  the 
width  and  depth  thereof  ascertained  by  such  measurements. 
That  said  measurements  were  made  at  the  points  on  said 
road  where  the  condition  of  the  road  and  the  width  and 
depth  of  these  same  gutters  were  in  controversy,  and  about 
which  the  witnesses  on  both  sides  testified  and  about  which 
there  was  a  conflict  in  the  testimony.  It  is  claimed  that 
the  minds  of  the  jury  were  thus  unduly  influenced.  In  op- 
position to  the  motion,  the  affidavits  of  these  jurymen  were 
filed  in  which  each  of  them  made  oath  that  he  made  the 
measurements  on  the  2nd  day  of  November,  1898 ;  that  in 
making  said  measurements  he  knew  that  the  then  condition 
of  the  turnpike  was  not  to  be  considered  by  him  in  arriving 
at  a  verdict,  "because  he  knew  that  the  evidence  in  said 
action  all  of  which  had  been  heard  by  affiant  had  been  lim- 
ited to  the  condition  of  said  turnpike  on  the  Ist  day  of 
August,  1898,  and  prior  thereto,  and  said  measurements 
were  made  largely  from  curiosity,  and  the  results  of  said 
measurements  and  the  knowledge  obtained  thereby  of  the 
condition  of  said  turnpike  on  said  2nd  day  of  November, 
did  not  in  any  manner  influence  him  in  arriving  at  a  verdict 
in  said  cause;  but  that  he  formed  his  judgment  as  a  juror 
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in  said  action  solely  from  the  evidence  introduced  in  said 
cause,  and  not  otherwise." 

It  appears  from  the  record  that  the  introduction  of  the 
evidence  in  the  cause  was  concluded  on  November  1,  1898, 
at  which  time  the  jury  were  permitted  to  separate  under 
proper  instructions  until  November  3,  1898,  at  8 :30  o'clock 
a.  m.,  at  which  time  they  were  to  hear  the  arguments  of 
counsel  and  charges  of  the  court.  The  alleged  misconduct 
occurred  November  2,  1898.  It  does  not  appear  from  the 
record  that  appellant  or  its  counsel  did  not  know  of  the 
alleged  misconduct  before  the  jury  retired  to  consider  its 
verdict.  In  the  absence  of  such  showing  a  new  trial  can  not 
be  granted.  Bank  v.  Cooper,  19  Ind.  App.  13 ;  Thompson 
k  Merriam  on  Juries,  §456;  Thornton  on  Juries  and 
Inst.,  §436;  Cluck  v.  State,  40  Ind.  263;  Henning  v. 
State,  106  Ind.  386 ;  Long  v.  State,  95  Ind.  481.  We  need 
not  therefore  further  consider  this  reason  for  a  new  trial. 
An  examination  of  the  record  shows  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined. 

Judgment  affirmed. 


Vestal  et  al.  v.  Craig. 

[No.  8,226.    Filed  November  27,  1900.] 

Landlord  and  Tenant. —  Contracts. — Assignment, —  Bents, —  Com- 
plaint.— A  oomplaint  alleged  that  defendants  executed  a  contract 
wherein  it  was  agreed  that  they  should  not  remove  their  stock  of 
goods  until  the  rent  then  due  and  to  become  due  should  be  paid, 
and  that  the  stock  should  stand  good  for  the  rent,  and  that  Buch 
contract  was  duly  assigned  to  plaintiff;  that  defendants  failed  to 
comply  with  said  contract  in  that  the  stock  of  goods  was  removed 
without  the  knowledge  or  consent  of  plaintiff  and  disposed  of  and 
delivered  up  to  the  purchaser,  and  refused  to  pay  the  rent,  or  apply 
the  proceeds  of  the  sales  thereon.  Hdd,  that  the  complaint  was  in- 
definite, and  was  insufficient  as  based  on  an  action  for  breach  of 
contract,  or  for  rent.    pp.  574,  ^75. 

Appeal  and  Error. — Harmless  Error. — The  rule  that  error  in  over- 
ruling a  demurrer  to  a  complaint  is  cured  by  special  finding  of  facts 
and  conclusions  of  law  thereon,  is  based  upon  the  premise  that  a 
light  result  was  reached,    p.  676, 
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From  the  Hamilton  Circuit  Court.     Reversed. 

J.  A.  Roberts,  S.  D.  Stuart  and  C.  O,  Reagan,  for  appel- 
lants. 

H.  J.  Alexander,  T.  P.  Davis,  P.  E.  Oavin  and  J.  L. 
Gavin,  for  appellee. 

CoMSTOCK,  J. — ^Appellee  was  plaintiiBF  below.  The  com- 
plaint alleges:  "That  the  defendants  on  the  23rd  day  of 
August,  1897,  in  the  name  and  style  of  G.  W.  Vestal,  A. 
H.  Lacy  and  Meade  Vestal,  respectively,  executed  to  M. 
S.  and  Kate  J.  Lebo  their  certain  contract  and  agreement, 
as  follows,  to  wit :  *M.  S.  and  Kate  Lebo.  I  hereby  agree 
that  my  stock  of  goods  now  in  your  room  shall  not  be  re- 
moved from  where  now  located  until  the  rent  therefor  now 
due  and  to  become  due  shall  be  paid,  both  the  rent  while 
closed  up  and  while  open,  and  that  said  stock  shall  stand 
good  for  the  same.  Aug.  23rd,  1897.  G.  W.  Vestal.  A.  H. 
Lacy.  Meade  Vestal.'  That  thereafter,  to  wit:  on  the  — 
day  of  November,  1897,  said  Lebos  for  value  received  as- 
signed said  contract  in  writing  to  plaintiff  by  indorsement 
thereon  as  follows,  to  wit:  Tor  value  received  we  hereby 
assign  to  Will  H.  Craig  our  interest  in  the  above  contract 
to  the  following  amounts  and  items:  1st,  the  back  rent 
due  while  the  store  was  closed,  $73.45;  2nd,  also  rent  on 
room  from  N'ov.  1,  '97  to  March  1,  '98,  4  mo.,  $72, — ^total 
$145.45.  We  also  agree  that  if  said  storeroom  should  be- 
come vacant  before  March  1,  1898,  we  will  be  liable  to  said 
Craig  and  agree  to  pay  him  the  amount  of  rent  that  accrues 
during  said  vacancy.  M.  S.  Lebo.  Kate  J.  Lebo.'  That 
said  defendants  have  failed  and  refused  to  comply  with  said 
contract  in  this  to  wit:  That  the  3aid  stock  of  goods  has 
been  removed  from  where  located  without  the  knowledge 
or  consent  of  plaintiff  and  said  defendants  have  failed  and 
refused  to  pay  said  rent ;  that  said  defendants  have  sold  and 
disposed  of  said  stock  of  goods  and  delivered  up  to  the  pur- 
chaser complete  possession  thereof  and  have  failed  and  re- 
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fused  to  pay  said  rent  or  apply  the  proceeds  of  said  sale 
thereon.  That  there  is  now  due  and  owing  to  plaintiff 
under  and  by  virtue  of  said  contract  the  sum  of  $150,  and 
that  the  above  conditions  were  broken  since  March  1,  1898, 
and  said  sum  due  on  said  date.  Wherefore  plaintiff  de- 
mands judgment  against  defendants  in  the  sum  of  $150  and 
for  all  other  proper  relief."  The  court  made  a  special  find- 
ing of  facts  and  stated  conclusions  of  law  and  rendered 
judgment  thereon  in  favor  of  appellee  for  $125.50. 

The  errors  assigned  question  (1)  the  sufficiency  of  the 
complaint,  and  (2)  the  correctness  of  the  conclusions  of  law 
stated  upon  the  special  finding  of  facts. 

It  is  urged  that  the  demurrers  to  the  complaint  should 
have  been  sustained  because  it  does  not  appear  upon  what 
theory  it  is  drawn.  A  pleading  must  proceed  upon  a  definite 
theory  and  be  good  upon  that  theory.  Each  theory  must  be 
embodied  in  a  separate  paragraph  and  only  one  theory  can 
be  pleaded  in  a  single  paragraph.  The  court  must  deter- 
mine the  theory  from  the  leading  allegations  of.  the  plead- 
ing. Cleveland,  etc.,  B.  Co.  v.  Dugan,  18  Ind.  App.  435, 
and  authorities  there  cited. 

The  complaint  before  us  is  in  one  paragraph.  Upon 
reading  it,  one  is  left  in  doubt  as  to  whether  it  is  an  action 
for  rent  or  for  damages  for  the  breach  of  the  contract  set 
up  in  the  complaint  by  the  removal  and  sale  of  the  goods 
which  were  "to  stand  good  for  the  rent."  The  contract  set 
out  contains  no  promise  to  pay  rent ;  it  does  not  show  with 
whom  the  contract  for  rent  was  made,  nor  from  whom  it  was 
due.  Nor  does  the  complaint  allege  that  the  appellants  or 
either  of  them  promised  to  pay  rent.  The  complaint  is  not 
sufficient  upon  the  theory  that  the  action  is  for  rent.  If  the 
action  is  for  a  breach  of  a  contract  giving  a  lien  on  the  goods, 
the  complaint  by  the  averment  of  facts  should  show  that  the 
lien  has  been  lost.  Without  deciding  whether  the  contract 
gave  a  lien,  we  deem  it  only  necessary  to  say  that  it  does 
not  aver  facts  showing  that  a  lien  was  lost.    The  sale  of  the 


576        APPELLATE  COURT  OF  INDLAJ^A, 

Meek  v.  Beaver. 

goods  and  the  removal  from  the  particular  room  in  question 
would  not  necessarily  devest  appellee  of  any  lien  he  may 
have  had.    The  complaint  is  not  good  upon  either  theory. 

The  learned  counsel  for  appellee  do  not  discuss  the  suffi- 
ciency of  the  complaint,  but  rest  this  question  of  the  appeal 
upon  the  proposition  that  as  the  court  made  a  special  finding 
and  stated  conclusions  of  law  thereon,  its  action  in  overrul- 
ing the  demurrers  to  the  complaint  is  not  material.  A 
proposition  which  in  its  general  terms  is  supported  by. 
numerous  decisions  of  the  appellate  courts  of  this  State. 
This  rule,  however,  is  founded  upon  the  premise  that  from 
the  special  findings  of  facts,  it  appears  that  a  right  result 
was  reached.  As  said  by  Mitjihell,  J.,  speaking  for  the 
court  in  American,  etc.,  his.  Co.  v.  Replogle,  114  Ind.  1, 
(in  which  case  it  was  claimed  that  the  trial  court  had 
reached  a  correct  result  upon  the  facts  specially  found)  : 
"We  are  not  prepared  to  say,  from  all  that  appears  upon  the 
record,  that  a  right  result  was  reached." 

Judgment  reversed  for  error  in  overruling  the  demurrers 
to  the  complaint. 

Meek  v.  Beaver. 

[No.  8,288.    Filed  November  27,  1900.] 

Salbs. — Failure  to  Comply  vnth  Terms  of  Sale. — Plaintiff  bid  off 
growing  wheat  at  a  certain  price  per  acre  at  an  administrator's 
sale.  By  the  terms  of  the  sale  a  credit  was  to  be  given  until  De- 
cember the  25th,  but  the  auctioneer  announced  that  the  purchaser 
of  the  wheat  should  pay  one-half  of  the  bill  for  a  quantity  of  fertil- 
izer used  in  the  sowing  of  the  wheat.  Notes  were  prepared  and 
delivered  to  plaintiff  for  signature  covering  the  amount  of  the  pur- 
chase. Plaintiff  executed  one  of  the  notes  with  surety  and  returned 
them  to  administrator  saying  that  his  surety  refused  to  sign  the 
fertilizer  note.  The  administrator  returned  the  notes  to  plaintiff 
and  afterwards  sought  to  have  the  matter  settled,  but  plaintiff 
stated  that  the  notes  were  in  the  hands  of  his  attorney.  The  clerk 
of  the  sale  reported  the  wheat  unsold.  Plaintiff  afterwards  paid 
the  fertilizer  bill  to  the  fertilizer  company.  Hdd,  that  the  admin- 
istrator was  warranted  in  treating  the  wheat  as  unsold,  and  that 
plaintiff  could  not  recover  damages  for  failure  to  deliver  the  wheat. 
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From  the  Fayette  Circuit  Court.    Affirmed. 

D.  W.  McKee,  J.  /.  Little  and  H.  L.  Frost,  for  appel- 
lant. 

Reuben  Conner  and  Lon  Conner,  for  appellee. 

Black^  J. — The  appellant  was  the  plaintiff,  and  he  as- 
signs as  error  the  overruling  of  his  motion  for  a  new  trial. 
The  appellee  was  the  administratrix  of  the  estate  of  her 
deceased  husband,  and  at  her  public  sale  of  the  personal 
property  of  the  estate  on  the  3rd  of  March,  1898,  the-  ap- 
pellant bid  for,  and  the  auctioneer  struck  off  to  him,  the 
share  of  the  decedent  as  landlord  in  growing  wheat  on  cer- 
tain land,  notice  being  given  at  the  time  of  the  sale  that  the 
land  would  have  to  be  measured  before  a  note  could  be  exe- 
cuted for  the  purchase  price.  By  the  terms  of  the  sale  a 
credit  was  to  be  given  until  December  25,  1898,  on  sums 
over  $5,  but  the  auctioneer  announced  tliat  the  purchaser 
should  pay  one-half  of  a  bill  for  a  quantity  of  fertilizer  used 
in  the  sowing  of  the  wheat,  such  one-half  being  $22,  to  be 
due  September  1,  1898,  the  decedent  having  given  his  note 
to  a  certain  fertilizer  company  for  $4:4  for  said  fertilizer, 
due  at  that  date.  The  appellant  bid  off  the  wheat  at  a  cer- 
tain suln  per  acre.  The  estate  was  insolvent,  and  would  pay 
nothing  on  the  general  debts,  said  note  for  fertilizer  being 
one  of  the  general  debts. 

After  the  land  had  been  measured  as  so  announced,  the 
clerk  of  the  sale  made  out  for  the  administratrix  notes  to  be 
executed  by  the  purchaser^  at  the  sale  and  their  sureties, 
among  them  two  notes  dated  March  3,  1898,  to  be  executed 
by  the  appellant  and  his  surety,  one  for  an  amount  ($58.63) 
calculated  by  multiplying  the  amount  of  his  bid  per  acre  by 
the  number  of  acres  so  ascertained,  due  December  25,  1898, 
and  one  for  $22  due  September  1,  1898,  each  payable  to  the 
order  of  the  administratrix.  These  two  notes  were  sent  by 
the  administratrix  to  the  appellant  for  execution.     A  few 
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days  thereafter  he  called  on  the  administratrix,  with  the  two 
notes,  the  one  for  $58.63  signed  by  himself  and  by  his  father 
as  his  surety.  The  other  note  was  imsigned,  and  the  appel- 
lant stated  that  his  father  had  declined  to  sign  it  as  surety, 
for  certain  expressed  reasons.  The  appellant  went  away 
leaving  the  two  notes  at  the  home  of  the  appellee,  where 
they  were  found  lying  upon  a  bed.  There  was  conflict  in 
the  testimony  as  to  whether  he  left  them  there  or  gave  them 
to  a  member  of  appellee's  family.  On  the  evening  of  the 
same  day,  the  appellee  and  her  son  took  the  two  notes  to  the 
residence  of  the  appellant  and  left' them  with  his  wife,  the 
appellant  being  absent.  Some  days  later  the  appellee  found 
the  appellant  at  his  home  and  sought  to  have  the  matter 
settled,  but  he  told  her  the  notes  were  in  the  hands  of  his  at- 
torney. Thereafter,  on  the  27th  of  April,  1898,  the  clerk 
of  the  sale  filed  his  sale  bill  in  the  office  of  the  clerk  of 
the  circuit  court,  setting  out  the  wheat  in  question  as  prop- 
erty remaining  unsold.  Afterward,  the  appellant  paid  the 
sum  of  $22,  the  one-half  of  the  amount  of  the  decedent's 
note  for  fertilizer,  to  the  fertilizer  company,  the  holder  of 
the  note,  and  later  brought  this  action  against  the  appellee 
to  recover  damages  for  failure  to  deliver  to  him  the  wheat 
bid  off  by  him. 

It  is  quite  plain  from  the  evidence  in  the  record  before 
us  that  both  parties  to  the  contract  understood  it  to  require, 
as  a  part  of  the  terms  of  the  sale,  that  both  of  the  notes  above 
described  should  be  executed  by  the  appellant  with  surety  to 
the  administratrix.  This  is  clearly  indicated  by  the  testi- 
mony of  the  appellant  himself,  which  we  need  not  set  forth 
at  length.  The  appellant  having  failed  and  refused  to  per- 
form the  terms  of  the  contract  of  sale  on  his  part,  the  ad- 
ministratrix was  fully  warranted  in  treating  the  property 
bid  off  by  him  as  unsold. 

Whatever  errors  may  have  occurred  in  the  conduct  of  the 
trial,  if  any,  there  can  be  no  doubt,  upon  the  showing  made 
in  evidence  by  the  appellant,  that  his  demand  waa  without 
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any  foundation.  Upon  the  merits  of  the  case,  the  conclusion 
reached  in  the  trial  court  was  the  only  proper  end  to  the 
action. 

Judgment  affirmed. 


The  State  v.  Phillips. 

[No.  8,241.     Filed  November  27.  1900.] 

Gbuminal  Law. — Appeal  by  State. — Question  of  Fact. — ^A  judgment 
of  acquittal  will  not  be  reviewed  on  appeal  on  an  assignment  of 
error  that  "the  court  erred  in  its  rulings  upon  the  point  of  law  re- 
served by  the  State  for  the  decision  of  this  court,  in  that  it  found 
appellee  not  guilty  upon  the  agreed  statement  of  facts,"  since  such 
assignment  presents  for  review  only  a  question  of  fact,  and  not  one 
of  law. 

From  the  Kosciusko  Circuit  Court.     Appeal  dismissed. 

W.  L.  Taylor,  Attorney-General,  Merrill  Moores,  C.  C. 
Hadley  and  M.  H.  Summy,  for  State. 

L.  R.  Stookey  and  ^1.  F.  Biggs,  for  appellee. 

Robinson,  J. — Appellee  was  convicted  before  a  justice 
of  the  peace  of  hunting  on  the  enclosed  land  of  another  with- 
out written  consent,  contrary  to  the  provisions  of  §2220 
Bums  1894,  §2110  Uorner  1897.  He  appealed  to  the  cir- 
cuit court  and  from  a  judgment  of  acquittal  the  State  ap- 
peals. The  error  assigned  is  as  follows :  "The  court  erred 
in  its  rulings  upon  the  point  of  law  reserved  by  the  State 
for  the  decision  of  this  court,  in  that  it  found  appellee  not 
guilty  upon  the  agreed  statement  of  facts."  Appellee  sug- 
gests that  as  no  bill  of  exceptions  has  been  filed,  no  ques- 
tion of  law  is  properly  reserved  for  decision  by  this  court. 

The  statute  provides  that  appeals  may  be  taken  by  the 
State,  upon  a  judgment  for  the  defendant  on  quashing  or 
setting  aside  an  indictment  or  information,  upon  an  order 
of  the  court  arresting  the  judgment,  or  upon  a  question  re- 
served by  the  State.  §1955  Bums  1894,  §1882  Horner 
1897.    Section  1915  Burns  1894  provides:    *The  prosecut- 
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ing  attorney  may  except  to  any  opinion  of  the  court  during 
the  prosecuting  of  any  cause,  and  reserve  the  point  of  law 
for  the  decision  of  the  Supreme  Court.  The  bill  of  excep- 
tions must  state  clearly  so  much  of  the  record  and  proceed- 
ings as  may  be  necessary  for  a  fair  statement  of  the  question 
reserved.  In  case  of  the  acquittal  of  the  defendant,  the 
prosecuting  attorney  may  take  the  reserved  case  to  the  Su- 
preme Court  upon  an  appeal  at  any  time  within  one  year." 

The  case  at  bar  was  not  an  agreed  case.  There  was  an 
agreement  as  to  the  facts.  The  agreed  facts  constituting  the 
evidence  have  not  been  brought  into  the  record,  nor  has  any 
part  of  the  evidence  been  brought  into  the  record,  by  any 
bill  of  exceptions.  But  even  if  the  evidence,  or  so  much  as 
would  be  necessary  to  present  the  question  reserved,  had 
been  brought  up  by  a  bill  of  exceptions,  no  question  is  pre- 
sented by  the  assignment  of  error.  The  assignment  is  in 
effect  that  the  court  erred  in  finding  appellee  not  guijty  as 
charged.  The  opinion  which  this  court  is  authorized  to 
pronounce  on  appeals  by  the  State  must  be  upon  matter  of 
law  and  not  of  fact.  The  purpose  in  allowing  appeals  by 
the  State  where  a  defendant  has  been  acquitted  upon  trial 
is  not  to  correct  any  error  in  the  particular  case,  but  to  fur- 
nish a  rule  for  the  guidance  of  trial  courts  in  future  cases. 
The  State  could  not  be  granted  a  new  trial,  nor  does  the 
above  statute  authorize  this  court  to  review  the  facts  and 
pronounce  an  opinion  upon  them.  Should  we  in  such  a  case 
look  into  the  evidence  and  determine  whether  there  was  or 
was  not  evidence  to  sustain  a  conviction  such  determination 
would  be  binding  upon  no  one  nor  would  it  furnish  any  rule 
for  the  guidance  of  trial  courts.  The  error  assigned  presents 
for  review  only  a  question  of  fact,  and  not  of  law.  See 
State  V.  Camphell,  67  Ind.  302 ;  State  v.  Van  Valhenburrj, 
60  Ind.  302;  State  v.  Hall,M  Ind.  512;  State  v.  Rousch, 
60  Ind.  304. 

Appeal  dismissed. 
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The  State  v.  Thompson. 

[No.  3,254.    Filed  November  27,  1900.] 

Cbiminal  Law. — Failure  to  Pay  Dog  Tax.— Indictment. — An  indict- 
ment, mider  the  act  of  1897  (Acts  1897,  p.  178),  for  keeping  or  har- 
boring a  dog  without  holding  a  township  assessor's  or  township 
trustee's  receipt  showing  the  required  tax  has  been  paid  for  same 
as  provided  in  said  act,  which  follows  the  language  of  §9  thereof  is 
sufficient. 

From  the  Sullivan  Circuit  Court.     Reversed. 

W,  L.  Taylor,  Attorney-General,  A.  E.  Dickey,  C.  D. 
Hunt,  Merrill  Moores  and  C.  C.  Hadley,  for  State. 
J.  8,  Bays,  for  appellee. 

Henley^  C.  J. — By  §2864i  Burns  Supp.  1897,  it  is  made 
a  misdemeanor  for  any  person  who  does  not  hold  a  town- 
ship assessor's  or  township  trustee's  receipt,  showing  the 
required  tax  has  been  paid  for  the  same,  as  is  provided  in 
the  act  of  which  this  section  is  a  part,  to  keep,  harbor,  board 
or  feed,  or  permit  any  dog  to  stay  about  his,  her,  or  their 
premises ;  the  penalty  being  a  fine  in  any  sum  not  exceeding 
$10.  Under  this  section  of  the  statute,  an  indictment  was 
returned  against  appellee  by  the  grand  jury  of  Sullivan 
county.  The  lower  court,  upon  a  motion  to  quash,  held  the 
indictment  insufficient  and  appellee  was  discharged.  The 
State  appeals  from  this  ruling  of  the  court. 

Section  2864i  is  one  of  the  sections  of  an  act  regulating 
the  taxing  of  dogs,  passed  by  the  legislature  in  1897.  Acts 
of  1897,  p.  178.  Section  2864b  of  said  act  is  as  follows: 
"The  township  assessor  shall  give  to  each  person  a  receipt 
for  such  money  paid  him,  which  shall  be  designated  for  dog 
tax,  which  receipt  shall  show  the  person's  name  who  owns, 
harbors  or  keeps  the  dog,  the  amount  paid,  and  the  number, 
description  and  kind  of  dogs  paid  for,  and  whether  male  or 
female,  and  the  number  of  each,  which  receipt  sliall  relieve 
the  person  or  persons  owning,  keeping  or  harboring  such 
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dogs  for  the  current  year,  extending  one  year  from  its  date 
or  until  the  next  regular  township  assessment.  Such  town- 
ship assessor  shall  keep  a  record  of  the  person  or  persons 
owning  dogs  and  a  record  of  the  dogs  paid  for.  And  he 
shall  keep  a  stub  record  or  copy  of  the  receipts  given  by  him 
for  money  paid  him  as  dog  tax ;  such  stub  record  shall  show 
the  amount  paid  him,  the  number  of  dogs,  both  male  and 
female,  paid  for,  and  the  person's  name,  owning  the  dogs 
so  paid  for.  And  he  shall  within  five  days  after  the  com- 
pletion of  the  assessment  of  his  township,  each  year  turn 
over  to  the  township  trustee  of  his  township  all  the. records 
kept  by  him  relating  to  the  collecting  and  payment  of  dog 
tax,  and  a  copy  of  all  receipts  given  by  him  to  persons 
having  paid  him  money  as  dog  tax,  and  all  money  received 
by  him  as  dog  tax."  In  this  section  it  will  be  noted  that  it 
is  made  the  duty  of  the  assessor  to  give  to  the  owner  or 
keeper  of  a  dog  a  receipt  and  this  receipt  is  not  only  to  evi- 
dence the  amount  of  money  paid,  but  it  must  contain  the 
owner's  name,  must  show  whether  the  dog  paid  for  was  a 
male  or  female,  must  show  what  kind  of  a  dog  it  was,  and 
must  contain  a  description  of  the  dog.  It  is  made  the  duty 
of  the  assessor,  amongst  other  things,  to  turn  over  to  the 
towDfihip  trustee  a  copy  of 'all  receipts  given  by  him  to 
persons  having  paid  him  money  as  dog  tax. 

By  §2864d  Bums  Supp.  1897,  it  is  provided  that  "Any 
person  who  shall  keep  or  harbor  any  dog,  and  shall  not  have 
paid  the  tovmship  assessor  the  tax  as  above  specified  and 
received  his  receipt*  as  therein  specified,  shall  be  subject  to 
a  fine  of  not  less  than  $5  or  more  than  $20.  The  owner  of 
a  dog  is  made  doubly  secure  against  a  prosecution  for  a 
failure  to  pay  the  tax  and  hold  the  receipt,  if  in  fact  such 
tax  had  been  paid  by  him,  because  the  records  of  both  the 
assessor,  and  the  trustee  would  furnish  him  a  complete  de; 
fense.  And  this  receipt  which  the  statute  provides  for  is 
an  identification  of  the  owner  by  name  and  of  the  d(^  by 
kind  and  description.    A  person  who  owns,  keeps  or  harbors 
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a  dog,  and  has  paid  the  tax  and  received  the  receipt  as  the 
law  provides,  is  the  holder  of  the  receipt.  The  fact  that  he 
may  have  lost  or  misplaced  his  receipt  could  make  no  dif- 
ference, nor  conld  it  subject  him  to  a  prosecution  imder 
anj  section  of  this  act. 

By  §2864e  Bums  Supp.  1897,  it  is  provided  that  if 
any  person  shall  acquire,  keep  or  harbor  a  dog  after  the 
assessor  shall  hav<B  completed  his  assessment,  he  shall  pay 
to  the  township  trustee  of  his  township  the  amount  of  tax 
provided  in  said  act,  and  shall  receive  the  receipt  of  the 
township  trustee  for  the  same.  Thus  by  section  2864d 
Bums  Supp.  1897  it  is  made  a  misdemeanor  to  fail  to  pay 
the  township  assessor  and  receive  his  receipt,  and  by 
§2864i,  it  is  made  a  misdemeanor  for  any  person  to  fail 
to  hold  either  the  receipt  of  the  township  assessor  or  the 
receipt  of  the  township  trustee  showing  that  the  tax  has 
been  paid.  The  indictment  is  in  the  language  of  the  statute. 
It  will  not  be  contended  that  the  terms  of  the  statute  undei; 
which  this  indictment  is  brought  are  broader  than  the  intent 
of  the  legislature.  Skinner  v.  State,  120  Ind.  127 ;  Howell 
V.  State,  4  Ind,  App.  148. 

There  is  no  room  for  the  construction  of  this  section  of 
the  statute  other  than  to  give  to  the  words  employed  their 
plain  and  ordinary  meaning.  If  a  person  has  paid  to  the 
assessor,  or  to  the  township  trustee,  the  tax  provided  for 
in  the  act,  and  received  a  receipt  therefor,  he  is  the  holder 
of  the  receipt.  The  statute  imposes  no  hardship  upon  any 
one.  We  think  the  indictment  properly  charges  an  offense 
under  §2864i  Bums  Supp.  1897. 

The  appeal  of  the  State  is  sustained. 
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Gaskins  V,  Runkle. 

[No.  8,264.    Filed  November  27,  1900.] 

Damages. —  Nervous  Prostration. —  Fright. — An  action  can  not  be 
maintained  for  damages  on  account  of  nervous  prostration  resulting 
from  fright  caused  by  defendant  entering  upon  th^  premises  of 
plaintiff's  husband  and  quarreling  with  him,  within  hearing  of 
plaintiff,  after  being  ordered  away,  knowing  plaintiff  was  in  deli- 
cate health  and  easily  excited. 

From  the  Sullivan  Circuit  Court.    Affirmed. 

J.  r.  Hays,  for  appellant. 
/•  8.  Bays,  for  appellee. 

WiLEY^  J. — Appellant  was  plaintiff  below.  Her  com- 
plaint was  in  a  single  paragraph,  to  which  a  demurrer  for 
want  of  facts  was  sustained.  She  refused  to  plead  further 
and  suffered  judgment  to  be  rendered  against  her  for  costs. 
The  complaint  avers  that  appellant  was  a  married  woman 
living  with  her  husband  on  a  farm ;  that  on  July  14,  1898, 
she  gave  birth  to  a  child;  that  prior  to  and  on  July  26, 
1898,  appellee  knew  tliat  she  had  recently  been  confined 
and  knew  her  physical  condition;  that  on  July  26th,  she 
had  so  far  recovered  as  to  be  able  to  be  up;  that  she  was 
convalescent  but  unable  to  stand  anv  excitement  or  mental 
strain  or  nervous  shock;  that  on  said  July  26th,  the  ap- 
pellee went  to  appellant's  and  upon  the  lands  of  appellant's 
husband,  and  quarreled  with  her  said  husband ;  that  he  re- 
fufied  to  leave  said  premises  when  so  notified  to  do,  'Tbut 
unlawfully  remained  and  refused  to  depart  from  plaintiff's 
home  and  from  the  lands  of  plaintiff's  husband  *  *  ♦ 
•when  so  notified  to  depart  therefrom,  and  there  in  a  rude 
and  insolent  manner,  wilfully  and  purposely  remained  and 
quarreled  with  plaintiff's  husband,  knowing  that  plaintiff 
was  home  and  within  hearing  of  said  quarrel,  and  well  knew 
that  said  quarrel,  as  well  as  his  refusal  to  leave  plaintiff's 
home  would  greatly  excite  the  plaintiff  aijid  cause  a  nervous 
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shock  and  pain,  suffering,  and  mental  anguish  to  her  great 
personal  injury  and  suffering;  and  then  and  there  defendant 
wilfully  and  greatly  provoked  the  plaintiff's  husband ;  and 
persistently  refusing  to  depart  from  plaintiff's  home  and 
from  the  land  of  plaintiff's  husband  but  quarreled  with 
plaintiff's  husband  and  in  a  rude  and  insolent  and  angry 
manner  wilfully  used  abusive  language  to  plaintiff's  hus- 
band, which  he  knew  would  excite  plaintiff  and  cause  her 
great  pain,  suffering,  mental  anguish  hereinafter  alleged, 
thereby  causing  plaintiff's  husband  to  get  a  revolver  to  com- 
pel him  the  defendant  to  depart  from  the  plaintiff's  home 
and  from  the  lands  of  plaintiff's  husband,  etc.  The  com- 
plaint then  avers  that  defendant  was  a  large  man,  was  quar- 
relsome, was  at  enmity  with  appellant's  husband,  who  was 
a  small  man,  and  that  both  appellant  and  appellee  knew 
said  facts.  The  complaint  then  contains  the  following  alle- 
gations: "The  defendant's  unlawful  and  wilful  conduct  as 
aforesaid,  all  of  which  defendant  well  knew  it  would  do, 
caused  plaintiff  to  become  greatly  frightened  and  excited 
and  did  greatly  frighten  and  excite  her,  as  defendant  knew 
it  would  do,  and  so  badly  frightened  her  as  to  cause  a  great 
nervous  and  mental  sliock,  as  defendant  knew  it  would  do ; 
and  so  frightened  the  plaintiff  and  shocked  her  nerves  as  to 
throw  her  into  a  state  of  unconsciousness,  etc."  The  com- 
plaint describes  the  evil  consequences  which  resulted  to  her, 
and  avers  the  injuries  thus  received  were  produced  without 
her  fault,  etc. 

Appellee  has  not  filed  any  brief.  The  complaint  gath- 
ered from  its  various  allegations  proceeds  upon  the  theory, 
if  we  rightly  construe  it,  that  the  acts  of  appellee  were 
wrongful,  and  that  such  wrongful  acts  greatly  frightened 
and  excited  appellant,  so  that  she  was  nervously  shocked, 
and  thereby  sustained  injury.  Appellant's  counsel  has 
called  our  attention  to  but  one  case  in  support  of  his  con- 
tention that  the  complaint  states  a  cause  of  action,  viz. : 
Newell  V.  Witcher,  53  Vt.  589.     That  was  a  case  where 
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married  man  broke  into  the  bedroom  at  night  of  a  blind 
girl,  in  his  employ  as  a  music  teacher,  in  his  own  household 
to  solicit  and  have  sexual  intercourse  with  her.  In  the 
trial  of  the  case,  the  court  instructed  the  jury  that  if  the 
plaintiff  was  so  frightened  and  shocked  in  her  feelings  as 
to  injure  her  health  by  defendant's  conduct,  she  could  re- 
cover damages  for  such  injury.  On  appeal  the  supreme 
court  of  Vermont  upheld  the  instruction,  and  in  so  doing 
said:  "When  the  acts  of  the  party  complained  of  are  of 
themselves  innocent  and  harmless,  and  may  become  wrong- 
ful by  the  manner  in  which  they  are  done,  then  a  man  is  to 
be  judged  by  the  common  and  ordinary  effect  of  such  acts. 
But  when  a  married  man  breaks  into  the  bedroom  of  a 
chaste  and  honest  woman  at  midnight,  and  proposes  to  her 
sexual  and  criminal  commerce  with  her,  the  act  is  whoUy 
wrongful ;  the  aim  and  purpose  is  wrongful,  and  the  act  if 
perpetrated  is  criminal;  and  the  party  offending  must  an- 
swer in  damans  for  all  actual  injuries."  If  we  accept  this 
expresrio.  offl,,  .upr^e  «J  of  Vermont  .,  .  l^ 
statement  of  the  law  as  applicable  to  the  facts  in  that  case, 
we  are  unable  to  see  how  the  rule  there  announced  is  ap- 
plicable to  the  case  before  us  as  stated  in  the  complaint.  In 
that  case,  the  assault  was  made  upon,  and  the  acts  of  the 
defendant  were  directed  to  the  injured  party.  BTo  such  a 
condition  exists  here.  Counsel  seeks  to  uphold  the  com- 
plaint upon  the  sole  ground  that  the  acts  of  the  appellee 
were  unlawful,  in  that  he  was  unlawfully  upon  the  lands  of 
appellant's  husband;  that  he  was  notified  to  depart  there- 
from, and  when  so  notified,  neglected  to  depart.  We  are 
cited  to  §2010  Bums  1894,  to  show  that  such  refusal  to 
depart,  when  notified  to  do  so,  was  a  misdemeanor,  and 
hence  unlawful.  We  concede  this  to  be  the  law,  but  it  does 
not  necessarily  follow  that,  because  he  was  upon  the  premises 
of  appellant's  husband,  and  his  acts  while  there  excited 
and  frightened  her,  to  her  injury,  he  can  be  required  to 
respond  in  damages.    There  is  no  allegation  that  appellee 
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intended  by  his  unlawful  acts  to  inflict  any  injury  upon  the 
appellant. 

We  had  occasion  in  the  recent  case  of  Cleveland,  etc.,  B. 
Co.  V.  Stewart,  24  Ind.  App.  374,  to  discuss  the  question  of 
liability  for  fright  growing  out  of  the  wrongful  and  negli- 
gent acts  to  a  third  party  of  the  party  occasioning  such 
fright,  and  reached  the  conclusion  that  the  action  could  not 
be  maintained.  In  that  case,  the  appellee,  with  her  husband 
and  two  daughters,  attempted  to  take  passage  on  one  of  ap- 
pellant's trains.  One  of  appellee's  daughters  had  taken 
hold  of  the  band-rail  of  the  car  and  was  in  the  act  of  getting 
on  when  the  train  started.  She  held  to  the  hand-rail  and 
was  dragged  a  short  distance  along  the  platform.  Appellee 
was  on  the  platform  and  witnessed  the  danger  to  which  her 
daughter  was  exposed.  She  was  in  feeble  health  and  became 
greatly  frightened,  resulting  in  nervous  prostration,  etc. 
She  sued  the  appellant  to  recover  damages  resulting  from 
such  fright.  It  was  held  she  could  not  recover.  In  that 
case  many  authorities  were  cited,  and  from  which  copious 
excerpts  were  quoted.  The  same  principles  and  rules  of 
law  as  announced  in  that  case  are  of  controlling  influence 
here. 

That  appellee  was  guilty  of  a  wrong  there  can  be  no 
doubt,  but  as  was  said  in  Kalen  v.  Terre  Haute,  etc,  R,  Co., 
18  Ind.  App.  202,  63  Am.  St.  343,  Black,  J.,  speaking  for 
the  court:  "But  not  every  injurious  effect  of  wrong  can 
form  the  basis  of  damages.  Many  ill  consequences  follow 
from  wrongs  as  proximate  effects  for  which  the  law  can 
not  afford  redress,  because  of  the  inadequacy  of  the  methods 
and  means  of  courts  to  reach  just  and  adequate  results  with 
sufficient  certainty.  *  *  *  It  would  seem-  that  such 
injuries  are  among  those  which  courts  can  not  remedy  by 
means  of  any  practicable  methods  at  their  command  which 
can  be  applied  generally  so  as  to  secure  justice  to  both  the 
plaintiffs  and  defendants  and  so  as  best  subserve  the  inter- 
ests of  the  community,  whose  instruments  the  courts  are  in 
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the  administration  of  justice.  Such  claims  for  redress 
seem  to  be  outside  the  wise  policy  of  the  law." 

In  the  case  of  Atchison,  etc.,  R.  Co.  v.  McGinnis,  46  Kan. 
109,  26  Pac.  453,  the  court  said:  "A  person  who  is  placed 
in  peril  by  the  negligence  of  another,  but  who  escapes  with- 
out injury,  may  not  recover  damages  simply  because  he  had 
been  placed  in  a  perilous  position.  Nor  is  mere  fright  the 
subject  of  damages.  Fright  must  be  accompanied  by  some 
actual  injury  caused  thereby,  and  traceable  directly  thereto, 
to  be  the  siibject  of  damages.  Mere  fright  unaccompanied 
by  any  injury  resulting  therefrom,  can  not  b^  the  subject 
of  damages."    See  also  Jock  v.  Daiikwardt,  85  111.  331. 

The  law  as  declared  in  Cleveland,  etc.,  R.  Co.  v.  Stewart, 
supra,  is  decisive  of  the  case  now  before  us,  and  further  dis- 
cussion would  be  useless.  The  court  correctly  sustained  the 
demurrer  to  the  complaint. 

Judgment  aflSrmed. 


The  American  Tin-Plate  Company  v.  Guy. 

[No.  8,285.     Filed  November  27,  1900.] 

Appeal. — Joint  Assignment  of  Error. — A  joint  assignment  of  error 
as  to  the  sufficiency  of  a  complaint  is  not  available  if  either  para- 
graph thereof  is  good,    p,  690. 

Damages. —  Master  and  Servant. —  Agreement  to  Furnish  Medical 
Treatment. — Where  a  corporation  deducts  a  portion  of  its  employe's 
wages  for  the  purpose  of  employing  a  physician  under  an  agree- 
ment to  furnish  and  provide  competent  medical  and  surgical  serv- 
ices to  the  employe  and  his  family,  the  corporation  is  liable  in 
damages  to  the  employe  for  the  death  of  his  child  caused  by  the 
negligent  failure  of  the  corporation  to  perform  its  part  of  the  con- 
tract,   pp.  590,  591. 

Verdict.— --4rwi£J€r8  to  Interrogatories. — A  general  verdict  is  a  find- 
ing that  all  the  facts  necessary  to  establish  the  cause  of  action  are 
true,  and  in  no  case  is  the  party  in  whose  favor  the  verdict  is  re- 
turned required  to  establish  any  part  of  his  case  by  answers  to  in- 
terrogatories,   p.  591. 

From  the  Madison  Superior  Court.     Affirmed. 
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B.  R,  Call  and  C.  M.  Greenlee,  for  appellant. 
// .  C,  Austin,  H.  F.  Willeie,  C.  K.  Bagoi,  Thomas  Bagot 
and  Alfred  Ellison,  for  appellee. 

Henley,  C.  J. — This  action  was  commenced  by  one  of 
the  appellant's  employes.  Appellant  is  a  corporation  em- 
ploying a  large  number  of  men,  and  is  engaged  in  the 
manufacture  of  tin-plate  at  Elwood,  Indiana.  By  the  terms 
of  the  contract  under  which  appellee  was  employed,  it  was 
agreed  that  $1  per  month  should  be  deducted  from  the 
wages  paid  appellee,  for  which  sum  appellant  agreed  to  fur- 
nish and  provide  competent  medical  and  surgical  services  to 
the  appellee  and  his  family,  doing  and  performing  such 
services  and  treatment  as  the  occasion  for  it  might  arise 
during  the  life  of  the  contract,  which  was  to  be  continued 
in  force  as  long  as  appellee  remained  a  servant  of  the  ap- 
pellant. Appellant  to  comply  with  its  part  of  the  contract 
and  for  the  purpose  of  furnishing  the  medical  and  surgical 
treatment  in  said  contract  provided  for  kept  in  its  regular 
employ  a  physician  and  surgeon  who  was  authorized  to  em- 
ploy necessary  assistants  and  to  do  the  work  for  appellant's 
employes  whenever  such  work  became  necessary.  Appellee 
was  a  married  man  with  a  wife  and  child,  the  child  being  a 
little  more  than  four  years  old.  The  child  was  injured  by  a 
bum  or  scald  on  the  leg.  The  bum  was  about  two  by  foilr 
and  one-half  inches  in  size.  Appellee  requested  appellant 
and  its  regularly  appointed  physician  and  surgeon  to  give 
to  his  said  child  the  medical  treatment  which  its  injury 
needed,  and  to  which  he  and  the  child  were  entitled  by 
reason  of  the  contract  with  the  appellant.  That  said  physi- 
cian and  surgeon  although  immediately  notified  did  not 
visit  said  child  for  more  than  twenty-six  hours  after  being 
notified,  and  failed  and  refused  to  give  said  child  the  atten- 
tion which  its  injuries  required,  and  negligently  and  care- 
lessly treated  said  child.  Appellant  failed  and  refused  to 
comply  with  its  part  of  the  contract  and  did  not  furnish  and 
provide  for  appellee's  child  such  services  or  treatment  as  it 


690        APPELLATE  COURT  OP  INDLAJf A, 


American  Tin-Plate  Co.  v.  Guy. 


should  have  had^  nor  did  appellant  require  of  its  physicians 
and  surgeons  that  they  visit  said  child  and  give  it  the  neces- 
sary treatment  and  attention.  Appellee  relied  upon  hia 
contract  with  the  appellant  and  upon  the  promises  of  ajH 
pellant's  physicians  and  surgeons,  and  he  was  unable  to 
procure  treatment  by  other  physicians  and  surgeons,  and, 
by  reason  of  the  carelessness  and  negligence  of  the  appel- 
lant in  this  regard,  the  child  died. 

There  were  two  paragraphs  of  the  complaint.  Demurrers 
for  want  ^of  sufficient  facts  were  overruled  to  each  para- 
graph. Appellant  answered  by  general  denial.  The  cause 
was  submitted  to  a  jury  for  trial  and  a  verdict  returned  in 
the  sum  of  $141.50.  With  the  general  verdict  the  jury 
returned  answers  to  interrogatories  submitted  by  appellant. 
The  court  rendered  judgment  in  favor  of  appellee  for  the 
amount  of  the  verdict,  and  overruled  appellant's  motion  for 
judgment  upon  the  facts  found  by  way  of  answers  to  in- 
terrogatories. The  assignment  of  errors  presents  two  ques- 
tions to  this  court :  (1)  That  the  complaint  was  insu£5cient 
to  witlistand  a  demurrer  for  want  of  facts,  and  (2)  that  the 
court  erred  in  overruling  appellant's  motion  for  judgment 
on  the  facts  found  by  the  answers  to  interrogatories. 

The  assignment  which  goes  to  the  sufficiency  of  the  com-' 
plaint  is  a  joint  assignment,  and  it  follows  that  if  either 
paragraph  of  the  complaint  is  good,  the  assault  must  fail. 
Gilmore  v.  Ward,  22  Ind.  App.  106.  We  have  heretofore 
stated  the  facts  upon  which  appellee  bases  his  cause  of  ac- 
tion. Each  paragraph  of  the  complaint  avers  that  appellee 
was  free  from  contributory  negligence,  and  that  the  death 
of  his  said  child  resulted  wholly  from  the  negligence  of 
appellant  and  its  physicians  and  surgeons.  We  think  that 
the  Supreme  Court  of  this  State  in  the  case  of  Wahash  R. 
Co.  V.  Kelley,  153  Ind.  119,  decided  every  question  raised 
by  appellant  which  in  any  manner  affects  the  sufficiency  of 
the  complaint  in  this  case.  Appellee  had  the  right  to  rely 
upon  his  contract,  and  if  he  was  injured  by  the  negligent 
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failure  of  appellant  to  perform  its  part  of  the  contract,  then 
appellant  must  be  responsible  in  damages. 

In  Wabash  R.  Co.  v.  Kelley,  supra,  it  is  held  that  a  raili 
way  company  is  liable  to  an  employe  for  malpractice  of  its 
hospital  surgeon  when  the  company  has  deducted  a  part  of 
its  employe's  wages  for  the  maintenance  of  such  hospital. 
In  Pittsburgh,  etc.,  R.  Co.  v.  Sullivan,  141  Ind.  83,  27  L.  R. 
A.  840,  it  is  held  that  a  corporation  is  liable  for  the  acts 
of  its  agents  performed  while  engaged  in  the  discharge  of 
duties  within  the  general  scope  of  the  agency,  although  th() 
particular  act  was  wilful  and  not  directly  authorized,  and 
although  in  doing  such  act  the  agent  failed  in  his  duty  to 
his  principal  and  disobeyed  the  instructions  given  him. 
The  facts  presented  by  the  complaint  are  much  stronger  in 
the  case  at  bar  than  those  presented  by  the  evidence  in  the 
case  of  Wabash  R.  Co.  v.  Kelly,  supra.  The  averments  of 
the  complaint  are  direct  and  sufficient  as  to  the  negligence 
of  appellant  and  equally  so  is  the  averment  that  appellee  in 
nowise  contributed  to  the  injury  received  by  him  in  the 
death  of  his  little  child. 

The  next  question  presented  arises  upon  the  ruling  of 
the  court  in  overruling  appellant's  motion  for  judgment 
upon  the  facts  specially  found.  Facts  found  by  way  of  an- 
swers to  interrogatories  are  not  used  to  establish  or  support 
a  material  averment  of  a  pleading  presented  by  a  party  in 
whose  favor  a  general  verdict  has  been  returned.  A  general 
verdict  is  a  finding  that  all  the  facts  necessary  to  establish 
the  cause  of  action  are  true.  The  facts  found  specially  may 
tend  to  support  the  general  verdict,  they  may  be  contradic- 
tory and  thus  destroy  their  effect  altogether,  or  they  may 
dearly  show  that  the  prevailing  party  has  failed  to  estab- 
lish, by  the  evidence,  some  fact  material  to  the  cause  of  ac- 
tion. In  no  case  is  the  party  in  whose  favor  a  general  ver- 
dict has  been  returned  required  to  establish  any  part  of  his 
case  by  answers  to  interrogatories.  The  general  verdict 
performs  this  duty  for  him. 
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In  this  case,  when  we  consider  only  those  facts  which  the 
jury  had  a  right  to  find  by  answers  to  proper  interrogatories, 
we  find  nothing  in  irreconcilable  conflict  with  the  general 
verdict.  No  part  of  appellee's  cause  of  action,  as  stated  in 
liis  complaint,  is  overthrown. 

We  find  no  error. 


Elliott  et  al.  v.  The  Brazil  Block  Coal  Company. 

[No.  8,286.     Filed  November  27,  1900.] 

Action. — Limitation. — Death  by  Wrongful  Act,— Statutes  In  Pari 
Materia, — All  statutes  of  the  State  on  the  subject  of  death  by 
wrongful  act  are  in  pari  materia^  and  must  be  construed  together, 
and  when  so  construed  the  provision  of  §285  Bums  1894  limiting 
the  time  within  which  an  action  may  be  brought  for  death  by 
wrongful  act  to  two  years  applies  to  §7473  Bums  1894,  known  as 
the  coal  mining  act.    pp.  603-596. 

Limitation  op  Actions.— Dea^/i  by  Wrongful  Act. ^Infants.— -The 
provisions  of  §285  Bums  1894  limiting  the  time  within  which  an 
action  may  be  brought  for  death  by  wrongful  act  to  two  years  ap- 
plies to  infants  as  well  as  to  adults,    pp.  696,  697. 

From  the  Clay  Circuit  Court.    Affirmed. 

Albert  Payne  and  S.  D.  Coffey,  for  appellants. 
G.  A.  Knight,  for  appellee. 

Henley,  C.  J. — The  only  question  presented  by  the 
record  in  this  case  arises  upon  the  ruling  of  the  lower  court 
in  sustaining  appellee's  demurrer  to  the  several  paragraphs 
of  appellant^'  complaint.  The  complaint  is  in  three  para- 
graphs and  in  each  paragraph  it  is  alleged  that  the  appel- 
lants are  the  children  and  only  heirs  at  law  of  John  W. 
Elliott,  who  lost  his  life  on  the  12th  day  of  January,  1895, 
in  a  coal  mine  owned  by  appellee.  John  W.  Elliott  was  a 
servant  of  appellee,  and  his  death  was  caused  through  the 
negligent  acts  of  appellee.  Appellants  were  all  minors  at 
the  time  of  the  death  of  their  father  and  but  one  had  ob- 
tained his  majority  on  the  18th  day  of  May,  1898,  the 
time  of  the  filing  of  the  complaint. 
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The  three  paragraphs  of  complaint  are  literal  copies  of 
the  three  paragraphs  of  complaint  in  the  case  of  Boyd, 
Adm.,  V.  Brazil  Block  Coal  Co.,  ante,  157.  The  only 
question  decided  by  the  court  in  that  case  was  that  under 
§7473  Bums  1894  the  administrator  of  the  decedent 
was  not  the  proper  party  to  prosecute  an  action  for  death 
caused  by  wrongful  act  growing  out  of  a  violation  of 
the  mining  act.  The  court  held  in  that  case  that  the  action 
was  not  in  the  personal  representative  of  the  decedent,  but 
in  the  persons  named  in  the  act.  This  question  has  since 
been  passed  upon  by  the  Supreme  Court.  See  Maule  Coal 
Co.  ▼•  Partenheimer,  155  Ind.  100.  It  is  contended  in  the 
case  at  bar  that  this  action  having  been  commenced  more 
than  three  years  after  the  cause  of  action  accrued,  it  is  con- 
trolled by  §285  Bums  1894,  as  to  the  time  within  which 
the  action  must  be  brought;  that  §7473  Burns  1894, 
being  a  later  enactment  upon  the  same  subject  changes 
the  general  statute  only  in  respect  to  the  persons  who  may 
maintain  the  action,  and  that  in  all  other  respects  the  pro- 
visions of  §285,  supra,  are  in  full  force.  By  §285, 
supra,  the  time  within  which  an  action  may  be  brought 
under  said  statute  is  limited  to  two  years.  The  right  to 
maintain  an  action  for  the  death  of  a  human  being  is  purely 
statutory.  Such  a  right  did  not  exist  at  common  law.  In- 
dianapolis, etc.,  R.  Co.  V.  Keeley,  23  Ind.  133 ;  Jackson  v. 
Pittsburgh,  etc.,  R.  Co.,  140  Ind.  241,  40  Am.  St.  192. 

We  will  now  proceed  to  examine  the  laws  enacted  in  this 
State  on  the  subject  of  death  by  wrongful  act.  If  these 
various  acts  upon  the  same  subject  are  to  be  construed  in 
pari  materia  then  the  provision  of  the  general  act  (§285) 
as  to  the  limitation  of  the  action  applies  to  all,  and  each 
paragraph  of  complaint  in  the  case  is  bad,  because  it 
shows  upon  its  face  that  more  than  three  years  had  elapsed 
from  the  time  the  cause  of  action  accrued  to  the  time  the 
action  was  commenced.     By   §285,  supra,  the  right  of 
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action  for  death  caused  by,  wrongful  act  was  first  created. 
That  section  is  as  follows :  ^^ When  the  death  of  one  is  caused 
by  the  wrongful  act  or  omission  of  another,  the  personal 
representatives  of  the  former  may  maintain  an  action  there- 
for  against  the  latter,  if  the  former  might  have  maintained 
an  action,  had  he  lived,  against  the  latter  for  an  injury  for 
the  same  act  or  omission.  The  action  must  be  conmienced 
within  two  years.  The  damages  cannot  exceed  $10,000, 
and  must  inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  oi  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased." 

The  next  enactment  upon  this  subject  is  §267  Bums 
1894,  which  gives  a  right  of  action  for  the  death  of  a 
child  to  the  father  or  mother  or  guardian.  It  is  provided 
in  this  section  as  follows :  '^A  father  (or  in  the  case  of  his 
death,  or  desertion  of  his  family,  or  imprisonment,  the 
mother)  may  maintain  an  action  for  the  injury  or  death  of 
a  child,  and  a  guardian  for  the  injury  or  death  of  his  ward. 
But  when  the  action  is  brought  by  the  guardian  for  an  in- 
jury to  his  ward,  the  damages  shall  inure  to  the  benefit  of 
his  ward.'^ 

The  next  enactment  upon  the  subject  is  §5310  Bums 
1894.  This  section  is  a  part  of  an  act  requiring  railroad 
companies  to  give  certain  signals  upon  the  approach  of 
a  locomotive  to  a  crossing  of  a  turnpike  or  other  highway. 
By  §5310,  it  is  provided  as  follows:  "The  amount  of 
damages  which  may  be  recovered  imder  the  provisions 
of  this  act,  whether  for  bodily  injury  or  death,  shall 
be  within  the  discretion  of  the  court  or  jury  trying  the 
cause:  Provided,  that  in  case  of  death  such  damages  shall 
not  exceed  the  sum  of  $5,000." 

We  come  then  to  the  statute  known  as  the  coal  mining 
act,  under  which  this  action  was  brought.  It  is  provided 
by  §7473  Bums  1894,  as  follows:  "That  for  any  in- 
jury to  person  or  persons  or  property  occasioned  by  any 
violation  of  this  act,  or  any  wilful  failure  to  comply  with 
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any  of  its  provisions,  a  right  of  action  against  the  owner, 
operator,  agent  or  lessee  shall  accrue  to  the  party  injured 
for  the  direct  injury  sustained  thereby,  and  in  case  of  loss 
of  life  by  reason  of  such  violation,  a  right  of  action  shall 
accrue  to  widow,  children,  or  adopted  children,  or  the 
parents  or  parent,  or  to  any  other  person  or  persons  who 
were  before  such  loss  of  life  dependent  for  support  on  tho 
person  or  persons  so  killed,  for  like  recovery  for  damages 
for  the  injury  sustained  by  reason  of  such  loss  of  life  or 
lives."  It  is  a  settled  rule  of  law  that  all  statutes  in  pari 
jnateria  must  be  construed  together.  State  v.  Oerhardt, 
145  Ind.  439 ;  Wassoii  v.  Bank,  107  Ind.  206 ;  Jeffersonville, 
etc.,  B.  Co.  V.  Dunlap,  112  Ind.  93 ;  Berry  v.  Louisville,  etc., 
R.  Co.,  128  Ind.  484;  Thomburgh  v.  American  Strawboard 
Co.,  141  Ind.  443,  50  Am.  St.  334;  Shea  v.  City  of  Muncie, 
148  Ind.  14;  Humphries  v.  Davis,  100  Ind.  274,  50  Am. 
Rep.  788 ;  Robertson  v.  State,  109  Ind.  79 ;  City  of  Madison 
V.  Smith,  83  Ind.  502;  City  of  Cincinnati  v.  Holmes,  56 
Ohio  St.  104,  46  IST.  E.  514 ;  Steel  v.  Lineberger,  72  Pa.  St. 
239 ;  Prather  v.  Jeffersonville,  etc.,  R.  Co.,  52  Ind.  16. 

In  fhomburgh  v.  American  Strawboard  Co.,  supra,  it  is 
held  that  §§267,  285,  Burns  1894,  must  be  construed  to- 
gether. Monks,  J.,  speaking  for  the  court,  said:  "It  is 
also  settled  that  §267  and  §285  Bums  1894,  are  to  be 
construed  together,  the  first  named  section  being  appli- 
cable to  cases  of  minors  and  the  latter  to  those  of  adults, 
and  minors  whose  father  and  mother  have  relinquished  their 
right  respectively  to  the  services  of  the  child  by  emancipa- 
tion  or  otherwise.  Berry  v.  Louisville,  etc.,  R.  Co.,  128  Ind. 
484,  and  cases  cited.*'  In  State  v.  Oerhardt,  supra,  the 
court  say :  "All  statutes  in  pari  materia  are  to  be  construed 
together.  Earl  of  Ailesbury  v.  Patterson,  1  Doug.  28.  The 
legislature  is  presumed  to  have  had  former  statutes  before 
it,  and  to  have  been  acquainted  with  their  judicial  con- 
struction, and  passed  new  statutes  on  the  same  subject  with 
reference  thereto.     Steel  v.  Lineberger,  72  Pa.  St.  239. 
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When  a  number  of  statutes,  whenever  passed,  relate  to  the 
same  thing  or  general  subject-matter,  they  are  to  be  con- 
strued together  and  are  in  pari  materia/'  In  Humphries  v. 
Davis,  supra,  the  court  said:  "A  statute  is  not  to  be  con- 
strued as  if  it  stood  solitary  and  alone,  complete  and  per- 
fect in  itself,  and  isolated  from  all  other  laws.  It  is  not 
expected  that  a  statute  which  takes  its  place  in  a  general 
system  of  jurisprudence  shall,  be  so  perfect  as  to  require  no 
support  from  the  rules  and  statutes  of  the  system  of  which 
it  becomes  a  part,*or  so  clear  in  all  its  terms  as  to  furnish 
in  itself  all  the  light  needed  for  its  construction.  It  is 
proper  to  look  to  other  statutes,  to  the  rules  of  the  common 
law,  to  the  sources  from  which  the  statute  was  derived,  to 
the  general  principles  of  equity,  to  the  object  of  the  statute, 
and  to  the  condition  of  affairs  existing  when  the  statute 
was  adopted."  In  City  of  Cincinnaii  v.  Holmes,  supra,  it  is 
said:  ''It  is  a  rule  constantly  observed  in  the  construction, 
of  statutes  that  where  the  general  provisions  of  a  statute 
conflict  with  the  more  specific  provisions  of  another,  or  are 
incompatible  with  its  provisions,  the  latter  is  to  be  read  as 
an  exception  to  the  former." 

We  think  it  unnecessary  to  quote  further  from  the  large 
number  of  authorities  upon  this  subject.  The  rule  of  con- 
struction is  seemingly  settled  without  appealing  to  the 
weight  of  authority.  There  is  no  conflict.  Applying  the 
rule  to  this  case,  we  find  §285  Burns  1894,  the  general 
statute  abrogating  the  common  law  rule,  and  giving  a 
right  of  action  for  death  by  wrongful  act,  specifying  the 
person  who  shall  bring  the  action,  the  maximum  amount  of 
recovery,  and  limiting  the  time  in  which  the  action  can  be 
commenced  to  two  years.  Then  we  have  §267  Bums 
1894,  giving  the  right  to  bring  the  action  for  the  death  of  a 
minor.  Then  §5310  Bums  1894,  which  changes  the 
general  act  only  so  far  as  it  relates  to  the  amount  of  recov- 
ery. Then  §7473  Bums  1894,  which  changes  or  modifies 
the  general  act  only  so  far  as  it  applies  to  the  persons  who 
may  bring  the  action. 
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The  condition  limiting  the  right  to  bring  the  action  to 
two  years  remains  unimpaired  by  any  of  the  later  enact- 
mentS;  and  infants,  as  well  as  adults,  are  bound  by  it. 

In  Demoss  v.  Newton,  31  Ind.  219,  the  court  held  that 
when  a  right  springs  not  from  the  contract  but  from  legisla- 
tive enactment,  the  action  to  enforce  a  claim  under  such  en- 
actment may  be  limited  by  law,  and  the  legislature  is  the 
exclusive  judge  of  the  reasonableness  of  the  time  allowed 
within  which  action  may  be  brought.  No  exception  can  be 
claimed  in  favor  of  minors,  unless  they  are  expressly  men- 
tioned by  the  statute  as  excepted. 

So  in  this  case  the  action  being  purely  statutory,  it  must 
be  brought  within  the  time  fixed  by  the  statute,  and  the  in- 
fancy of  appellants  can  make  no  exception.  See,  Hanna  v. 
Jeffersonville,  etc.,  R.  Co.,  32  Ind.  113;  Foster  v.  Yazoo, 
etc.,  R.  Co.,  72  Miss.  886,  18  South.  380;  Finnell  v.  South- 
ern Kansas  R.  Co.,  33  Fed.  427 ;  Taylor  v.  Cranberry,  etc., 
Co.,  94  K  C.  525;  8  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.), 
p.  875 ;  Murphy  v.  Chicago,  etc.,  R.  (7o.,  80  Iowa  26,  45  N- 
W.  392. 

We  find  no  error.    Judgment  affirmed. 


Baehneb  v.  The  State. 

[No.  8,846.    FQed  November  27, 1900.] 

Trial. — Witnesses.— Crosa-Examination,— The  extent  to  which  the 
cross-examination  of  a  witness  may  be  carried  for  the  purpose  of 
determining  his  credibilitj  is  within  the  discretion  of  the  court, 
and  a  cause  will  not  be  reversed  for  such  reason  unless  an  abuse  of 
discretion  is  shown,    pp.  698,  399. 

Sams. — Criminal  Law.— Character  Witness. — The  character  a  de- 
fendant is  permitted  to  introduce  in  evidence  in  the  trial  of  a 
criminal  charge  is  the  character  involved  in  the  charga    p.  599. 

Same. — Criminal  Law. — Evidence.  — Intoxicating  Liquors.  — Where,  in 
a  prosecution  for  selling  intoxicating  liquors  on  Sundaj  in  violation 
of  law,  a  witness  testified  that  defendant's  character  as  a  saloon- 
keeper was  good,  there  was  no  error  in  permitting  the' witness  to  be 
asked  on  cross-examination  whether  he  had  ever  heard  about  defend- 
ant running  gambling  in  connection  with  the  saloon,  pp.  699^  600. 


698        APPELLATE  COURT  OP  INDLA.NA, 

Baehner  v.  State. 

Trial. ->Crtmi7iaZ  Late—Character  Witness, — Where,  in  a  criminal 
prosecution,  a  witness,  who  had  testified  to  defendant's  good  char- 
acter, said  on  cross-examination  that  he  had  never  heard  any  one 
speak  about  his  character,  it  was  proper  to  permit  such  questions  to 
be  asked  as  would  disclose  the  facts  on  which  the  witness  based  hia 
answer,    p.  600, 

iNTOxiOATDfa  LiQuoBS. — lUegdl  Sales.— Prosecution, — Evidence, — ^A 
judgment  convicting  defendant  of  the  charge  of  selling  intoxica- 
ting liquors  in  violation  of  Jaw  will  not  be  reversed  because  the 
judgment  was  based  on  the  evidence  of  two  witnesses  who  were 
employed  to  obtain  evidence  of  violation  of  law  and  purchased  the 
liquor  constituting  the  illegal  sale,  since  the  act  of  purchasing  the 
liquor  was  no  legal  wrong,  and  it  was  for  the  jury  to  determine  the 
truth  of  the  testimony,    pp.  600.  601. 

Criminal  Law. — Evidence,— Trial,— In  a  prosecution  for  selling  liq- 
uor in  violation  of  law  the  court  erred  in  requiring  defendant,  who 
voluntarily  became  a  witness  in  his  own  behalf,  to  answer  questions 
on  cross-examination  which  might  expose  him  to  criminal  prose- 
cution,   pp.  601,  60£. 

From  the  Fayette  Circuit  Court.    Reversed. 

D.  W,  McKee,  J.  I.  Little  and  JGT.  L,  Frost,  for  appellant. 
Bevben  Conner  and  Lon  Connery  for  State, 

BoBiNSON^  J. — ^Appellant  was  convicted  of  an  unlawful 
sale  of  intoxicating  liquor  on  Sunday.  Motion  for  a  new 
trial  overruled.  The  error  assigned  and  discussed  is  over- 
ruling the  motion  for  a  new  trial.  There  was  evidence  to 
sustain  a  conviction,  and  though  the  evidence  is  conflicting 
we  can  not  weigh  it  to  determine  where  the  preponderance 
lies. 

The  prosecuting  witnesses  Stalker  and  Newhouse  had 
been  employed  to  discover  violations  of  the  liquor  law. 
TTpon  re-cross-examination  Newhouse  was  asked  "You  knew 
you  were  committing  a  crime  when  you  came  down  here  on 
Sunday?'*  The  objection  to  this  question  was  properly 
sustained.  The  witness'  conclusion  was  not  material.  It 
is  true  that  on  cross-examination  facts  tending  to  impair 
the  credibility  of  a  witness  by  showing  his  bias,  prejudice, 
motive,  or  that  he  is  depraved  in  character  may  be  shown, 
but  the  extent  to  which  such  cross-examination  may  be  car^ 
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ried  is  within  the  court's  discretion,  and  even  if  the  ques- 
tion in  the  case  at  bar  was  proper  cross-examination  there 
was  not  such  an  abuse  of  discretion  as  to  authorize  a  re- 
versal. Shields  v.  State,  149  Ind.  395 ;  Houk  v.  Branson, 
17  Ind.  App.  119. 

Objections  were  sustained  to  questions  asked  a  witness 
by  appellant  as  to  appellant's  general  moral  character,  his 
general  character  as  a  law-abiding  citizen  and  his  general 
character  for  peace  and  quietude.  This  was  not  error.  The 
rule  is  that  the  character  a  defendant  is  permitted  to  intro- 
duce in  evidence  is  the  character  involved  in  the  charge. 
Appellant  introduced  a  number  of  witnesses  who  testified 
that  appellant's  character  as  a  saloon-keeper  was  good  and 
that  he  had  the  reputation  of  being  a  law-abiding  saloon- 
keeper. No  reason  has  been  pointed  out  by  appellant's 
counsel,  and  we  know  of  none,  why  a  case  like  that  at  bar 
should  be  an  exception  to  the  rule.  A  witness  had  testified 
that  appellant's  character  as  a  saloon-keeper  was  good;  in 
effect  that  as  a  saloon-keeper  he  observed  the  law.  Jhere 
was  no  error  in  permitting  this  witness  to  be  asked  upon 
cross^xamination,  "You  never  heard  anything  said  about 
his  running  gambling  in  connection  with  the  saloon  ?"  The 
question  certainly  went  to  the  credibility  of  the  witness 
which  was  a  question  for  the  jury.  McDonel  v.  State,  90 
Ind.  320 ;  Wachstetter  v.  State,  99  Ind.  290,  50  Am.  Eep. 
94;  Shears  v.  State,  147  Ind.  51. 

A  number  of  character  witnesses  of  appellant  were  asked 
on  cross-examination  about  whether  they  knew  of  a  slot  ma- 
chine in  appellant's  saloon.  There  was  no  reversible  error 
in  permitting  these  questions  to  be  asked.  They  were  com- 
petent  upon  the  question  of  the  witness'  credibility,  and  ap- 
pellant was  entitled,  had  he  asked  it,  to  an  instruction  that 
such  evidence  should  be  considered  by  the  jury  only  as  af- 
fecting the  credibility  of  the  character  witness. 

A  character  witness  testified  to  appellant's  good  charac- 
ter as  respects  conducting  a  saloon.    Upon  cross-examina- 
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tion  be  testified  that  he  had  never  heard  anyone  speak  about 
appellant's  character.  Among  other  questions  asked  the 
witness  on  cross-examination  was,  "You  have  seen  a  slot 
machine  in  his  room  ?"  Although  the  witness  said  he  had 
never  heard  anyone  say  anything  about  appellant's  charac- 
ter, yet  he  testifies  his  character  was  good.  There  was 
certainly,  under  such  circumstances,  no  abuse  of  the  court's 
discretion  in  permitting  a  cross-examination  which  would 
disclose  the  basis  upon  which  the  witness  rested  his  answer. 
If  in  his  saloon  appellant  permitted  gambling  and  slot  ma- 
chines it  was  proper  to  ask  a  witness  who  had  testified  as 
to  character,  whether  the  witness  knew  of  the  existence  of 
these  conditions. 

That  the  verdict  is  not  sustained  by  suflScient  evidence 
and  is  contrary  to  law,  and  the  giving  of  a  certain  instruc- 
tion, are  discussed  together.  It  is  insisted  that  there  is  no 
legal  evidence  of  guilt;  that  the  two  prosecuting  witnesses 
Avere  employed  at  so  much  per  diem  and  expenses  to  obtain 
evidence  of  violation  of  the  law;  that  as  such  they  repre- 
sented the  State  and  that  to  permit  this  conviction  to  stand 
is  to  permit  the  State  to  take  advantage  of  its  own  wrong. 
A  number  of  authorities  are  cited  but  they  have  no  bearing 
upon  this  case.  These  cases  are  to  the  effect  that  the  de- 
tective entered  into  a  conspiracy  with  the  party  charged  to 
commit  the  crime  or  persuaded  him  to  commit  it  in  order 
that  he  might  arrest  him.  The  evidence  in  the  case  at  bar 
fails  to  disclose  such  a  state  of  facts.  Appellant  does  not 
claim  that  he  was  persuaded  by  these  witnesses  to  make  the- 
illegal  sale,  but  he  claims  he  was  not  at  the  saloon  and  did 
not  make  the  sale;  he  denies  having  seen  the  prosecuting 
witnesses.  They  testified  they  went  to  the  saloon  on  Sun- 
day, called  for  the  liquor,  it  was  brought  them  and  they  paid 
for  it.  They  committed  no  legal  wrong  in  making  the  pur- 
chase. A  purchase  of  liquor  during  prohibited  days  or 
hours  does  not  make  the  purchaser  a  party  to  the  crime. 
The  law  makes  the  sale  charged  an  unlawful  sale  and  what- 
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ever  motive  the  purchaser  may  have  had  in  making  the  pur- 
chase it  can  be  no  justification  to  the  seller  violating  the 
law.  No  legal  wrong  was  committed  by  the  prosecuting 
witnesses  when  they  purchased  the' liquor  with  the  intention 
of  making  it  the  basis  of  a  criminal  prosecution.  They  tes- 
tified that  they  went  to  the  saloon  and  purchased  the  liquor 
from  the  appellant  and  that  there  were  several  men  in  the 
saloon  at  the  time  drinking.  Appellant  denied  making  the 
sale.    It  was  for  the  jury  to  say  what  testimony  was  true. 

Appellant  testified  in  his  own  behalf,  denied  selling  the 
liquor  as  charged,  and  testified  that  he  did  not  see  either 
of  the  prosecuting  witnesses  in  or  about  his  saloon  on  the 
day  charged.  Upon  cross-examination  he  was  asked  if  dur- 
ing the  past  year  he  had  not  maintained  an  elevator  to 
elevate  drinks  to  the  second  floor  to  be  drunk  upstairs; 
whether  he  had  not  permitted  gambling  in  the  room  over  his 
saloon ;  whether  he  did  not  maintain  a  slot  machine  in  his 
saloon,  and  whether  he  had  not  kept  his  saloon  open  for  cus- 
tomers on  the  day  of  a  certain  primary  election.  To  these 
questions  appellant's  counsel  objected  on  the  ground  that 
the  answers  might  expose  appellant  to  criminal  prosecu- 
tions ;  and  to  the  questions  concerning  the  use  of  the  elevator 
and  gambling  the  witness  claimed  his  privilege  and  refused 
to  answer  unless  compelled  by  the  court  to  do  so,  on  the 
ground  that  the  answers  might  tend  to  criminate  him.  The 
court  required  the  witness  to  answer.  The  witness  an- 
swered admitting  the  use  of  the  elevator,  that  there  was  a 
slot  machine,  that  he  had  kept  his  saloon  open  on  primary 
election  day,  and  that  there  had  been  gaming  in  the  upper 
room.  Appellant  voluntarily  became  a  witness  in  his  own 
behalf,  and  it  has  been  held  that  the  testimony  of  a  de- 
fendant who  testifies  in  his  own  behalf  should  be  subject  to 
the  tests  applied  to  the  testimony  of  any  other  witnesses. 
ParJcer  v.  State,  136  Ind.  284. 

It  is  true  appellant  voluntarily  became  a  witness  in  his 
own  behalf  and  his  testimony  is  subject  to  the  tests  applied 
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to  other  witnesses.  But  there  can  be  no  reason  for  refusing 
to  give  him  the  same  protection  given  a  witness.  Appellant, 
as  a  witness,  had  the  right  to  decline  to  answer  these  ques- 
tions because,  under  the  laws  of  this  State,  they  would  tend 
to  expose  him  to  a  criminal  prosecution.  When  he  claimed 
his  privilege  it  was  error  to  compel  him  to  answer.  "If,'* 
said  the  court  in  City  of  South  Bend  v.  Hardj^  98  Ind.  577, 
49  Am.  Rep.  792,  "the  answer  to  a  question  propounded  to 
a  witness  would  furnish  a  link  in  the  chain  of  evidence 
which  would  convict  him  of  a  crime,  and  if  he  claim  his 
privilege,  he  is  not  bound  to  answer,  whether  his  answer 
would  be  material  and  relevant,  or  collateral  and  irrelevant, 
to  the  issue."  In  French  v.  Vennemanj  14  Ind.  282,  the 
court  said :  "A  witness  can  not  be  compelled'  to  answer  any 
question,  the  answering  of  which  may  expose  or  tend  to  ex- 
pose him  to  a  criminal  charge,  or  any  kind  of  punishment. 
He  is  exempted  by  his  privilege  from  answering  not  only 
what  will  criminate  him  directly,  but  also  what  has  any 
tendency  to  criminate  him.  If  the  fact  to  which  he  is  in- 
terrogated forms  but  one  link  in  the  chain  of  testimony 
which  would  convict  him,  he  should  not  be  required  to  an- 
swer." See  City  of  South  Bend  v.  Hardy,  supra,  and  au- 
thorities there  cited. 

We  are  required  by  §1964  Bums  1894  on  appeals  in 
criminal  cases  to  disregard  technical  errors  or  defects  in  the 
action  of  the  trial  court  which  did  not  in  the  court's  opinion 
prejudice  the  defendant's  substantial  rights.  But  we  are 
not  prepared  to  say  arbitrarily  that  denying  appellant  the 
privilege  the  law  gave  him  and  compelling  him  to  answer 
these  questions  did  not  prejudice  his  substantial  rights.  The 
motion  for  a  new  trial  should  have  been  sustained. 

Judgment  reversed. 
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Neeld  V.  The  State. 

[No.  8,511.    Filed  November  27,  1900.] 

QAXmo.— Evidence. — Criminal  Law. — In  a  prosecution  for  keeping 
a  room  to  be  used  and  occupied  for  gaming  it  was  shown  that 
the  room  was  located  over  a  saloon,  the  furniture  consisting  of 
a  round  table  with  a  muslin  cover  and  a  drawer,  chairs,  carpet 
and  a  lounge.  The  witnesses,  two  police  officers,  went  to  the.room 
about  two  o'clock  on  Sunday  morning  and  found  seated  around 
the  table  five  or  six  men,  some  of  whom  were  playing  cards. 
Poker  chips  and  money  were  lying  on  the  table,  most  of  the  chips 
being  in  front  of  one  of  the  men  playing.  Some  chips  were  placed 
in  the  middle  of  the  table,  and  when  a  game  was  played  defendant 
woidd  "chip"  off  into  the  drawer;  that  the  "pot"  went  to  the  man 
that  won.  Held,  that  the  evidence  was  sufficient  to  support  a  con- 
viction, pp.  604r-607. 
Appeal  and  Error. — Record. — Instructions, — Instructions  in  a  crim- 
.  inal  cause  can  only  be  brought  into  the  record  by  bill  of  exceptions. 
p,  608. 

From  the  Monroe  Circuit  Court.     Affirmed, 

J.  R.  East,  R.  H.  East  and  /.  E.  Kelly,  for  appellant. 
W.  Z/.  Taylor,  Attorney-General,  and  S.  D.  Clark,  for 
State. 

WiLEY^  J. — ^Appellant  was  prosecuted  before  the  mayor 
of  the  city  of  Bloomington  for  keeping  a  room  to  be  used 
and  occupied  for  gaming,  and  was  convicted.  From  the 
judgment  of  conviction  there  rendered,  he  appealed  to  the 
court  below,  where  he  was  tried  by  a  jury  and  again  con- 
victed. His  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment were  each  overruled,  and  the  overruling  of  these  mo- 
tions are  the  only  errors  assigned.  The  first,  second,  and 
third  reasons  for  a  new  trial  may  be  considered  together,  as 
they  rest  upon  the  proposition  that  the  verdict  is  contrary 
to  the  law  and  the  evidence.  The  other  reasons  for  a  new 
trial  rest  upon  the  admission  of  certain  evidence,  upon  over- 
ruling appellant's  motion  to  strike  out  certain  evidence, 
upon  remarks  made  by  the  court  during  the  trial  in  ruling 
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upon  the  admission  and  rejection  of  certain  evidence,  and 
upon  the  refusal  of  the  court  to  give  to  the  jury  instruction 
number  four  tendered  and  requested  by  the  appellant. 

It  is  earnestly  urged  by  appellant's  counsel  that  there  is 
no  evidence  in  the  record  to  support  the  verdict.  In  other 
words,  counsel  argue  that  there  is  a  total  failure  of  evidence. 
If  the  record  shows  that  there  is  a  total  failure  of  evidence 
to  support  the  material  averments  of  the  affidavit,  then  the 
verdict  and  judgment  should  not  stand.  As  we  have  stated, 
two  judicial  tribunals  have  found  appellant  guilty  as 
charged,  and  if  there  is  any  legitimate  evidence  in  the  record 
to  support  the  result  reached,  we  can  not  disturb  the  verdict 
on  the  evidence,  for  by  so  doing  we  would  be  weighing  the 
evidence.    This  we  can  not  do. 

The  evidence  upon  all  material  points  in  the  case  is  al- 
most identical  with  the  evidence  in  the  case  of  Roberts  v. 
State,  ante,  366,  recentely  decided  by  this  court.  Briefly 
stated,  the  evidence  discloses  the  following  facts:  That 
the  room  charged  to  have  been  kept  by  appellant  for  gam- 
ing was  occupied  by  him  as  a  tenant  of  one  Ross;  that 
the  furniture  in  the  room  consisted  of  a  round  table  with 
a  muslin  cover  and  a  drawer,  five  or  six  chairs,  a  carpet 
and  a  lounge;^ the  room  in  question  was  over  a  saloon; 
that  the  building  containing  the  room  was  on  the  "levee" 
near  the  depot ;  that  between  1  and  2  o'clock  one  Sun- 
day morning,  two  police  officers  went  to  the  building,  went 
around  in  the  alley  through  a  side  door  and  up  a  back 
stairway  leading  to  the  door  of  the  room  occupied  by  ap- 
pellant; that  they  knocked  at  the  door;  that  appellant 
imlocked  the  door  and  said  "what's  the  matter  ?"  That  upon 
entering  the  room  they  found  seated  at  and  around  the  table 
five  or  six  men ;  that  when  appellant  came  in  with  them  he 
sat  down  at  the  table  at  what  is  called  the  "take  off"  drawer ; 
that  some  of  the  men  were  playing  cards ;  that  in  front  of 
the  men  playing  cards  were  piles  of  poker  chips ;  that  there 
was  also  money  on  the  table ;  that  there  were  thirty  to  fifljr 
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poker  chips  on  the  table;  that  the  chips  were  of  different 
colors;  that  most  of  the  chips  were  in  front  of  one  of  the 
men  playing;  some  chips  were  put  in  the  middle  of  the 
table,  and"  when  a  game  was  played,  appellant  would  "chip 
off  into  the  drawer;"  that  the  "pot"  went  to  the  man  that 
won;  that  one  of  the  men  who  was  playing  cards  was  the 
proprietor  of  the  saloon  under  the  room  occupied  by  Neeld ; 
that  these  oflScers  arrested  all  the  men  present,  and  started 
to  jail  with  them,  when  one  of  the  men  who  was  playing 
cards  escaped  from  them,  and  that  the  day  after  his  ar- 
rest appellant  gave  up  the  room  and  ceased  to  occupy  it. 

On  the  part  of  appellant,  evidence  was  introduced  to  the 
effect  that  he  rented  the  room  in  question  for  an  oflBce ;  that 
he  was  an  architect  and  contractor,  and  that  he  used  it  in 
which  to  draw  plans,  etc.,  for  his  work.  There  is  not  a  word 
of  evidence  that  there  was  in  the  room  any  instruments  or 
appliances  used  by  architects  for  drawing  plans,  etc.,  save 
a  drawing-board  stored  away  in  a  closet.  It  is  also  shown 
that  on  the  night  appellant  and  those  with  him  were  ar- 
rested, he  had  invited  the  men  up  to  his  room  and  that  he 
went  out  and  bought  a  lunch  and  took  it  up  to  the  room  and 
that  they  ate  it.  Appellant  and  two  others  who  were  with 
him  testified  that  some  of  the  men  played  seven-up  there, 
and  that  they  kept  the  count  with  poker  chips;  that  the 
money  on  the  table  belonged  to  one  of  the  men,  Nicholson, 
who  was  playing  cards,  being  the  amount  left  out  of  a  twq 
dollar  bill  which  he  gave  appellant  with  which  to  buy  the 
lunch,  and  which  he  had  neglected  to  put  back  in  his  pocket. 
Appellant  testified  that  the  men  were  not  gambling;  that 
he  did  not  keep  the  room  for  gaming,' and  the  poker  chips 
used  did  not  represent  anything  of  value.  The  evidence 
also  shows  that  Roberts  and  Strothers,  the  only  witnesses 
who  testified  in  behalf  of  appellant,  except  himself,  were 
then  under  indictment  and  awaiting  trial,  charged  with 
visiting  a  gambling  house,  being  the  same  place  that  appel- 
lant is  here  charged  with  keeping.     This  is  a  succinct  but 
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fair  abstract  of  the  evidence.  It  is  upon  this  evidence  that 
appollant  asks  a  reversal  on  the  ground  that  there  is  no  evi- 
dence to  establish  his  guilt.  If  this  evidence  does  not  estab- 
lish the  fact  that  the  room  kept  by  appellant  was  a  place  for 
gaming,  then  the  judgment  must  be  reversed. 

As  was  said  in  Roberts  v.  State,  supra^  "It  may  be  re- 
marked that  there  is  no  direct  evidence  in  the  record  to  show 
that  such  place  was  a  gambling  house,  or  a  place  where 
gambling  was  permitted,  and  hence,  if  it  was  necessary  to 
establish  the  fact  by  direct  and  positive  evidence,  the  State 
has  wholly  failed.  But  such  is  not  the  law.  It  often  occurs, 
in  prosecutions  for  the  violation  of  criminal  statutes,  that 
it  is  utterly  impossible  to  establish  the  defendant's  guilt  by 
direct  and  positive  evidence,  and,  if  the  State  did  not  have 
resort  to  other  means  of  proof,  the  guilty  would  go  unpun- 
ished. In  prosecutions  for  crime  it  is  often  necessary  to 
establish  guilt  by  circumstantial  evidence.  The  word  'evi- 
dence,' as  used  in  judicial  language,  signifies  all  the  means 
by  which  the  existence  or  non-existence  of  disputed  facts  is 
established.  1  GreenL  on  Ev.  (15th  ed.)  §13."  Circum- 
stantial evidence  is  one  of  the  means  of  establishing  a  fact 
in  dispute. 

It  follows,  therefore,  that  if  the  record  establishes  the 
fact  that  the  room  kept  by  appellant  was  kept  as  a  place 
for  gaming,  it  must  be  admitted  that  it  is  established  by  cir- 
cumstantial evidence.  Under  the  authority  of  the  Roberts 
case,  supra,  and  the  many  authorities  there  cited,  we  are 
clearly  of  the  opinion  that  the  jury  had  abundant  evidence 
from  which  they  were  fully  warranted  in  inferring  that  the 
appellant  kept  the  room  for  the  purpose  charged  in  the 
affidavit.  Every  material  fact  shown  by  the  evidence  forms 
a  chain  of  circumstances  from  whicli  not  a  link  is  missing, 
which  leads  the  fair  and  unprejudiced  mind  to  the  conclu- 
sion reached  by  the  jnrv.  As  was  held  in  the  Roberts  case, 
supra,  and  supported  bv  the  authorities  there  cited,  it  is  a 
question  for  the  jury  under  the  evidence  before  them  to  de- 
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termine  whether  or  not  a  particular  room  was  used  for 
gambling,  and  that  they  may  so  find  from  circumstances  in- 
dicating that  gambling  was  going  on  in  the  room. 

The  evidence  on  the  part  of  appellant  does  not  appeal  to 
the  mind  and  conscience  of  a  jury  or  court  with  suflScient 
force  to  override  the  reasonable  and  legitimate  inference  to 
be  drawn  from  the  damaging  facts  and  circumstances 
against  him,  but  carries  with  it  an  air  of  suspicion  that  casts 
upon  it  grave  doubt  and  unbelief.  The  jury  were  the  ex- 
clusive judges  of  the  evidence ;  they  saw  the  witnesses  face 
to  face ;  they  observed  their  manner  and  demeanor  while  on 
the  witness  stand;  they  had  the  right,  and  doubtless  did 
consider  the  interest  they  had  in  the  result  of  the  trial,  and 
though  appellant  and  his  two  witnesses,  Strothers  and  Rob- 
erts, testified  that  there  was  no  gambling  done  there,  and 
appellant  testified  that  the  room  was  not  kept  for  gaming, 
yet  the  jury  had  a  right  to  disbelieve  thqir  evidence,  if  they 
thought  from  all  the  facts  in  the  case  and  the  circumstances 
disclosed  before  them  that  they  were  unworthy  of  belief. 
And  we  have  no  doubt  from  the  result  reached  that  the  jury 
took  this  view  of  their  evidence.  As  to  the  evidence  of 
Strothers  and  Roberts,  there  were  certainly  some  well 
founded  reasons  why  the  jury  might  at  least  scrutinize  their 
evidence  closely.  They  were  then  under  indictment  and 
awaiting  trial  for  visiting  the  very  •room  in  question,  as  be- 
ing a  gaming  place,  and  an  acquittal  of  appellant  for  keep- 
ing such  a  place  would  have  been  greatly  to  their  interest 
and  advantage  in  their  own  trials  for  visiting  such  place. 
These  facts  were  all  before  the  jury,  and  they  had  a  right 
to,  and  doubtless  did,  consider  them  in  determining  the 
credibility  of  the  witnesses  and  the  weight  they  gave  their 
evidence.  We  have  read  all  the  evidence  in  the  record,  and 
after  carefully  considering  it,  we  think  the  facts  disclosed 
are  sufficient  to  support  the  verdict.  -  It  follows,  therefore, 
that  we  can  not  disturb  the  verdict  on  the  evidence. 

Appellant  complains  of  the  court^s  action  in  refusing  to 
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give  instruction  number  four,  tendered  by  him.  The  in- 
structions are  not  brought  into  the  record  by  bill  of  excep- 
tions, and  hence  are  not  before  us  for  any  purpose.  In  a 
criminal  case,  the  only  way  by  which  instructions  given  or 
refused  can  be  made  a  part  of  the  record  is  by  embodying 
them  in  a  bill  of  exceptions.  Delhaney  v.  State,  115  Ind. 
499;  Leverich  v.  State,  105  Ind.  277;  Brown  v.  State,  111 
Ind.  441;  Ford  v.  State,  112  Ind.  373.  In  their  brief, 
counsel  for  appellant  say  that  a  bill  of  exceptions  embody- 
ing the  instructions  was  tendered  to  the  trial  judge  with  a 
request  that  he  sign  it,  but  that  he  refused  for  a  reason 
stated.  With  this  we  have  nothing  to  do.  The  instructions 
are  not  in  the  record,  and  as  to  whether  the  trial  judge  did 
or  did  not  do  his  duty  is  not  before  us. 

Other  questions  discussed  by  counsel  for  appellant,  under 
the  motion  for  a  new  trial,  relate  to  the  admission  and  re- 
jection of  evidence,  and  some  remarks  made  by  the  court 
relating  thereto.  We  do  not  deem  it  necessary  to  take  up 
in  their  order  these  several  questions  and  to  discuss  them. 
We  have  considered  all  of  them  and  have  reached  the  con- 
clusion that  in  such  rulings,  and  the  remarks  of  the  trial 
judge,  no  errors  were  committed  that  were  prejudicial  to 
appellant. 

As  to  the  error  assigned  in  overruling  appellant's  motion 
in  arrest  of  judgment,  Qounsel  admit  in  their  brief  that  the 
affidavit  is  good  as  against  a  motion  in  arrest. 

Judgment  affirmed. 


Ptoelity  Mutual  Life  Association  v.  McDaniel. 

[No.  2,853.     Piled  May  29,  1900.    Rehearing  denied  Nov.  «7,  1900.] 

Pleading. — Exhibit— Appeal  and  Error. — The  want  of  an  exhibit, 
when  the  pleading  is  not  demurred  to,  is  a  defeot  which  is  regarded 
as  cured  by  verdict,    pp.  611,  BIS. 

Insurance.  —  Application.  —  Concealment  of  Fact^.  —  Pleading.  — 
Where  in  an  action  on  an  insurance  policy  defendant  answered  that 
insured,  in  his  application, concealed  the  fact  that  he  had  been  treated 
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and  prescribed  for  by  a  physician  for  la  grippe,  which  answers,  by 
the  terms  of  the  application,  were  made  material  to  the  risk,  a  reply 
setting  out  the  statute  of  the  State  in  which  the  company  was  in- 
corporated requiring  good  faith  only  on  the  part  of  an  applicant 
unless  such  misrepresentation  relates  to  some  matter  material  to 
'  the  risk,  and  alleging  that  the  diseases  f  qr  which  the  insured  had 
been  treated,  which  had  not  been  disclosed  in  the  application,  were 
not  serious  and  left  no  bad  effect  in  his  constitution,  was  not  suffi- 
cient to  avoid  the  answer,  pp,  61£^£5. 
Trial. — Practice.— Appeal  and  Error,— The  time  during  the  trial 
when  a  request  for  answers  to  interrogatories  shall  be  made  is 
largely  within  the  discretion  of  the  trial  court,  and  the  action  of 
the  court  in  refusing  to  permit  the  defendant  to  amend  interroga- 
tories after  return  of  a  general  verdict,  and  before  answers  to  inter- 
rogatories were  returned,  will  not  be  disturbed  on  appeal,  where  no 
abuse  of  discretion  is  shown,    pp.  626,  626. 

From  the  Marion  Circuit  Court.     Reversed. 

8.  N.  Chambers,  8.  0.  Pickens  and  0.  W.  Moores,  for 
appellant. 

F.  M.  Finch,  J.  A.  Fin^h  and  O.  A.  Deitch,  for  appellee. 

CoMSTocK,  J. — Appellee  sued  appellant  upon  a  policy 
of  insurance  upon  the  life  of  her  husband^  deceased.  The 
complaint  was  in  two  paragraphs.  The  first  alleged  full 
compliance  with  all  the  conditions  of  the  policy,  and  the 
second  alleged  compliance  with  the  conditions  except  as  to 
furnishing  proofs  of  death,  which,  it  was  averred,  were 
waived.  A  copy  of  the  policy  is  made  a  part  of  each  para- 
graph. To  this  complaint  appellant  filed  an  answer  in  three 
paragraphs:  (1)  (Jeneral  denial;  (2)  breach  of  warranty 
contained  in  the  so-called  certificate  of  health  and  revival 
contract,  in  this,  that  in  said  certificate  of  health  and  re- 
vival contract,  the  insured  stated  that  he  had  not  consulted 
or  been  prescribed  for  by  any  physician,  or  received  any 
medical  treatment  since  the  date  of  the  original  application, 
when,  in  fact,  the  insured  had  consulted,  been  prescribed 
for,  and  received  medical  treatment  for  inflammatory  rheu- 
matism in  1894;  (3)  breach  of  warranty  contained  in  the 
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original  application,  in  this,  that  the  insured  concealed  the 
fact  that  he  had  been  treated  and  prescribed  for  by  a  physi- 
cian for  a  disease,  to  wit,  la  grippCy  in  1892.  To  the  second 
and  third  paragraphs  of  answers,  appellee  filed  a  reply  in 
nine  paragraphs.  The  third,  fourth,  seventh,  eighth,  and 
ninth  paragraphs  were  dismissed. 

The  first  paragraph  of  reply  was  a  general  denial.  The 
second  was  addressed  to  the  third  paragraph  of  answer,  and 
sets  forth  facts  showing  that  the  answer  as  to  diseases,  etc, 
which  appellant  alleges  to  be  false,  was  not  false  in  any 
material  respect,  and  alleges  facts  showing  good  faith  of 
insured  in  making  the  statement  within  the  statute  of  Penn- 
sylvania relating  to  representations  in  applications  for  life 
insurance,  which  statute  is  set  out  in  the  reply,  and  is  as 
follows:  "That  hereafter,  whenever  the  application  for  a 
policy  of  life  insurance  contains  a  clause  of  warranty,  of 
the  truth  of  the  answers  therein  contained,  no  misrepresen- 
tation or  untrue  statement  in  such  application  made  in  good 
faith  by  the  applicant,  shall  effect  a  forfeiture  or  be  a 
ground  of  defense  in  any  suit  brought  upon  any  policy  of 
insurance  issued  upon  the  faith  of  such  application,  imless 
such  misrepresentation  or  imtrue  statement  relate  to  some 
matter  material  to  the  risk."  The  fifth  is  also  addressed  to 
the  third  paragraph  of  answer,  and  is,  in  eflfect,  the  same  as 
the  second.  The  sixth  is  addressed  to  the  second  paragraph 
of  answer.  It  takes  up  each  separate  allegation  of  the  sec- 
ond paragraph  of  answer  and  denies  the  same,  pleads  the 
'statute  of  Pennsylvania  set  forth  in  the  second  paragraph 
of  reply,  and  alleges  facts  showing  the  good  faith  of  insured 
in  making  the  statements  in  the  health  certificate  and  re- 
vival contract. 

A  demurrer  was  filed  to  the  second,  fifth,  and  sixth  para- 
graphs of  reply,  and  same  was  overruled  as  to  each.  Trial 
was  had  and  verdict  and  judgment  rendered  in  favor  of  ap- 
pellee for  $2,175.  The  jury  also  answered  interrogatories 
propounded  by  the  court. 
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The  first  specification  of  the  assignment  of  errors  is 
waived.  The  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  and  ninth  are  based  upon  the  ruling  of  the  court  upon 
the  demurrer  of  the  defendant  to  the  several  paragraphs  of 
reply.  The  tenth,  upon  the  action  of  the  court  in  overruling 
the  motion  of  the  defendant  after  the  cause  had  been  sub- 
mitted to  the  jury  and  it  had  returned  its  general  verdict, 
but  before  it  had  returned  the  answers  to  interrogatories,  for 
leave  to  amend  the  interrogatories,  and  to  require  the  jury 
to  return  to  its  jury  box  and  to  return  with  their  general 
verdict  answers  to  the  interrogatories  as  amended,  and  in 
directing  the  jury  to  sign  the  answers  to  interrogatories  as 
they  stood.  The  eleventh  is  the  overruling  of  appellant's 
motion  for  a  new  trial. 

The  demurrer  to  the  second  paragraph  of  reply  to  the 
third  paragraph  of  the  answer  was  overruled.  The  third 
paragraph  of  answer  bases  the  defense  upon  the  policy  and 
written  application  of  the  insured.  Counsel  for  appellee 
make  the  point  that  inasmuch  as  neither  tlie  policy  nor  the 
application  is  made  a  part  of  this  paragraph,  it  is  bad;  cit- 
ing Supreme  Lodge,  etc.,  v.  Edwards,  15  Ind.  App.  524, 
and  Landon  v.  White,  101  Ind.  249,  arguing  therefrom 
without  conceding  that  the  third  paragraph  of  reply  is  bad, 
that  if  the  second  paragraph  of  reply,  which  is  addressed  to 
the  third  paragraph  of  answer  is  bad,  it  is  good  enough 
for  a  bad  answer.  The  policy,  which  is  made  a  part  of  the 
complaint,  and  is  the  foundation  of  the  action,  reads :  "In 
consideration  of  the  application  for  this  policy,  which  is 
made  a  part  hereof,  a  copy  of  which  is  hereto  attached."  The 
application  is  indorsed  upon  the  policy.  The  policy  in  suit 
is  referred  to  in  the  answer,  and  statements  in  the  applica- 
tion alleged  to  have  been  false  are  set  out  in  the  answer. 
There  is  much  force  in  the  claim  of  appellant's  counsel  that 
the  application  is  a  part  of  the  policy.  The  reference  to  the 
policy  in  the  answer  obviates  the  necessity  of  making  it  an 
exhibit  to  the  answer.     But  conceding,  without  deciding. 
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that  the  instruments  nam^  should  have  been  exhibits  to  the 
answer,  and  that  the  replies,  if  bad,  were  good  enough  for 
the  answer,  the  answer  was  not  demurred  to,  and  the 
plaintiff  has  no  exception  in  the  record  under  which  an 
attack  upon  the  answer  can  proceed  in  this  court.  The 
policy  and  application  were  introduced  in  evidence.  The 
want  of  an  exhibit,  when  the  pleading  is  not  demurred  to, 
is  a  defect  which  is  regarded  as  cured  by  verdict.  Cum- 
mings  v.  Girton,  19  Ind.  App.  248.  The  rule  that  a  de- 
murrer to  a  reply  searches  the  record,  does  not  apply  to 
the  record  before  us.  This  claita  of  appellee  can  not  be 
allowed. 

The  third  paragraph  of  answer  avers  that  the  insured 
was  sick  of  la  grippe  for  two  weeks ;  that  he  was  prescribed 
for  and  attended  by  a  physician.  The  second  paragraph  of 
reply,  after  denying  that  he  had  la  grippe,  alleges  that  if  he 
did  have  the  same,  the  medical  examiner  of  appellant  knew 
the  fact ;  that  such  examiner,  upon  examining  the  insured, 
stated  to  him  that  he  was  a  first  class  risk,  physically  sound 
and  a  fit  subject  for  life  insurance;  that  the  insured  be- 
lieved this.  It  then  alleges  the  Pennsylvania  statute  set 
out  at  page  two  of  this  opinion  regarding  the  effect  of  mis- 
statements in  the  application,  and  avers  that  the  alleged 
attack  of  la  grippe  was  not  la  grippe  but  a  severe  cold,  which 
yielded  readily  to  treatment ;  that  it  did  not  affect  the  phy- 
sical condition  of  the  insured ;  that  no  bad  effect  of  a  per- 
manent nature  resulted  therefrom  to  the  insured,  and  that 
his  death  was  not  in  any  manner  hastened  nor  caused 
thereby.  From  the  averments  of  this  part  of  the  reply,  it 
appears  that  the  knowledge  of  the  illness  of  the  insured, 
which  it  is  alleged  appellant  had  at  the  time  it  accepted 
the  application  and  issued  the  policy,  was  acquired  by  reason 
of  the  fact  that  the  medical  examiner  of  the  company  was 
intimately  acquainted  with  the  insured  and  was  the  partner 
of  his  family  physician  who  had  treated  him  for  the  dis- 
eases, the  knowledge  of  which  he  concealed  from  the  com- 
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pany.  It  has  been  held  by  this  court  in  Shaffer  v.  Mil- 
waukee, etc.,  Ins.  Co.,  17  Ind.  App.  204,  that  when  knowl- 
edge is  obtained  by  an  agent  wholly  independent  of  the  busi- 
ness or  employment  of  his  principal  and  in  a  transaction  in 
which  his  principal  is  not  connected,  such  knowledge  is  not 
the  knowledge  of  his  principal.  It  is  claimed,  however,  by 
counsel  for  appellee,  that  the  knowledge  of  the  examiner 
above  stated  was  pleaded  merely  to  show  the  good  faith  of 
the  insured  in  his  application.  The  statute  of  Pennsylvania 
set  out  in  said  paragraph  of  answer  requires  good  faith  only 
on  the  part  of  an  applicant,  "unless  such  misrepresentation 
or  written  statement  relates  to  some  matter  material  to  the 
risk."  The  only  ailment  alleged  in  this  paragraph  of  an- 
swer is  "Za  grippe.^^  The  averments  of  this  paragraph  of 
reply  are  that  the  representations  were  made  in  good  faith ; 
that  the  insured  did  not  have  la  grippe;  that  he  had  instead 
a  cold  which  yielded  readily  to  simple  remedies,  and  that 
this  "was  not  material  to  the  risk."  The  defendant  cor- 
poration was  a  creation  of  the  laws  of  Pennsylvania;  its 
contracts  are  to  be  construed  by  the  laws  of  that  state  which 
must  govern  its  enforcement.  The  policy  recites  in  witness 
of  the  contract :  "The  Fidelity  Mutual  Life  Association  has 
by  its  president  and  treasurer  signed  this  contract  at  its 
oflSce  in  Philadelphia."  It  promises  to  pay  the  sum  insured 
"within  ninety  days  after  the  acceptance  of  due  and  satis- 
factory proof  at  its  office  in  the  city  of  Philadelphia." 

In  Fidelity,  etc.,  Assn,  v.  Ficklin,  74  Md.  172,  21  Atl. 
680,  23  Atl.  197,  the  Maryland  court  of  appeals  held  that 
the  policy  of  appellant  was  a  Pennsylvania  contract  and 
controlled  by  its  laws,  using  the  following  language: 
"Everywhere,  within  and  without  the  state  which  created  it, 
its  contracts  are  limited,  construed,  and  sustained  according 
to  its  charter,  and  the  laws  which  affect  its  operation.  In 
McKim  v.  Olenn,  66  Md.  484,  8  Atl.  130,  this  court  said : 
^Tt  is  a  familiar  principle,  that  a  corporation,  and  all  who 
deal  with  it,  are  bound  by  the  law  of  its  creation,  and  all 
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such  laws  as  may  be  legitimately  prescribed  for  its  govern- 
ment by  the  sovereign  authority  from  which  it  derives  its 
corporate  existence.'  It  appears  to  us,  therefore,  that  the 
inquiry  in  reference  to  the  answers  in  the  application  for 
insurance  ought  to  be  not  only  whether  they  were  true,  but 
also  whether  they  were  made  in  good  faith,  and  whether 
thev  related  to  some  matter  material  to  the  risk." 

In  Penn  Mutual  Life  Ins.  Co.  v.  Mechanics,  etc.,  Co.,  19 
a  C.  A.  286,  72  Fed.  413,  38  L.  R.  A.  33,  66,  it  is  said: 
"This  is  one  of  a  class  of  statutes  passed  in  many  states  to 
relieve  against  the  hardships  arising  from  the  strict  en- 
forcement at  common  law  of  warranties  in  insurance 
policies  concerning  matters  having  no  real  or  proximate  re- 
lation to  the  risk  assumed  by  the  insurer.  By  the  aid  of 
such  warranties,  and  the  innocent  mistakes  of  the  insured, 
it  often  happened  that  the  insurer  was  able  to  escape 
liability  on  a  ground  having  no  real  merit,  and  of  the  purest 
technicality ;  that  such  statutes  are  remedial  in  their  nature, 
and  are  quite  within  the  police  power  of  the  legislature,  is 
no  longer  a  debatable  question  *  *  *,  The  statute 
has  been  construed  by  the  supreme  court  of  Pennsylvania, 
and  our  conclusions  above  stated  are  in  accordance  with  the 
views  of  that  court.  *  *  *  The  construction  of  a  state 
statute  by  the  highest  court  of  the  state  is  usually  author- 
itative fn  courts  of  the  United  States.  *  *  *  And, 
even  if  it  were  otherwise,  we  should  reach  the  same  con- 
clusion in  this  case." 

Couijisel  for  appellant  question  the  application  of  the 
Pennsylvania  statute  only  upon  the  ground  that  it  does  not 
contain  the  word  "warranty"  which  word  is  used  in  the 
statute.  The  use  of  the  word  "warranty"  is  not  necessary 
to  make  a  warranty.  Jones  v.  QuicTc,  28  Ind.  125;  Long  v. 
Anderson,  62  Ind.  537.  It  is  agreed  in  the  application  that 
the  statements  contained  therein  are  material;  thev  have 
the  effect  of  express  warranties.  The  failure  of  the  insured 
to  state  in  his  application  that  he  had  had  a  severe  cold  and 
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had  been  treated  therefor  prior  thereto  would  not  be  a  de- 
fense, it  being  averred  in  the  reply  that  the  cold  was  trivial 
and  yielded  readily  to  treatment. 

In  Billings  v.  Metropolitan  Life  Ins.  Co.^  70  Vt.  477,  41 
Atl.  516,  the  insured  was  required  in  the  application  to  give 
full  particulars  of  any  illness  had  since  childhood  and  name 
the  medical  attendant  or  ajitendants.  In  construing  this 
question,  the  court  said :  "A  mere  temporary  indisposition, 
not  serious  in  its  nature,  such  as  indicated  by  the  evidence 
on  the  part  of  the  defendant,  other  than  measles  can  not  be 
considered  an  illness,  and  the  mere  calling  into  a  doctor^s 
office  for  some  medicine  to  relieve  such  temporary  indisposi- 
tion, or  the  calling  at  the  home  of  the  insured  by  the  doctor 
for  the  same  purpose,  can  not  be  considered  an  attendance 
by  a  physician,  nor  a  consultation  with  a  physician,  within 
the  meaning  of  the  question.  'Illness,'  as  used,  means  'a 
disease  or  ailment  of  such  a  character  as  to  affect  the  general 
soundness  and  healthfulness  of  the  system  seriously,  and 
not  a  mere  temporary  indisposition  which  does  not  tend  to 
undermine  and  weaken  the  constitution  of  the  insured/  ^ 
See,  also.  Northwestern,  etc.,  Co.  v.  Heimann,  93  Ind.  24; 
Continental  Ins.  Co.  v.  Yung,  113  Ind.  162 ;  Connecticut, 
etc.,  Co.  V.  Union  Trust  Co.,  112  U.  S.  258,  5  Sup.  Ct.  119, 
28  L.  ed.  708;  Bacon  on  Ben.  Soc.,  etc.,  (2nd  ed.)  §234, 
and  authorities  there  cited ;  Oermania  Ins.  Co.  v.  Budwig, 
80  Ky.  223. 

Counsel  for  appellant  cite  many  cases  in  support  of  its 
claim,  among  them  the  five  cases  following,  from  the 
supreme  court  of  Penhsylvania.  In  Mutual  Aid  Soc.  v. 
Wkite,  100  Pa.  St.  12,  the  insured  in  his  application  mis- 
stated his  occupation.  The  court  held  that  the  insured's 
occupation  was  material  to  the  risk.  In  Mutual  Aid  Soc. 
V.  O'Hara,  120  Pa.  St.  256 ,  13  Atl.  932,  it  was  pleaded  that 
the  insured  had  consulted  physicians  generally,  and,  not  as 
in  the  case  before  us,  that  he  had  consulted  a  physician  for 
a  specified  disease. 


616        APPELLATE  COURT  OP  INDIANA, 

Fidelity,  etc.,  life  Assn.  v.  McDahieL 

•  i 

In  addition  to  pleading  the  statute  of  Pennsylvania  afore- 
said;  appellee  pleads  that  the  diseases  for  which  the  insured 
had  been  treated,  which  had  not  been  disclosed  in  his  appli- 
cation, were  not  material  and  left  no  bad  effect  in  his  con- 
stitution. The  application  makes  the  answers  material  to 
the  risk.  The  insured  agreed  with  the  company  that  the 
answers  to  his  application  should  be  made  and  were  ma* 
terial  to  the  risk.  In  Cerys  v.  State  Ins.  Co.,  etc.,  71  Minn. 
338,  27  Ins.  L.  J.,  258,  73  N.  W.  849,  il  was  held  that 
where  it  is  stipulated  in  the  policy  that  the  application  on 
which  it  is  based  shall  be  a  part  of  the  contract  and  a  war- 
ranty by  the  insured,  and  if  the  interest  of  the  latter  in  the 
property  be  not  truly  stated  therein,  the  policy  shall  be 
void,  the  parties  having  said  for  themselves  what  shall  be 
material,  and  the  assured  can  not  be  permitted  in  case  of 
loss  to  escape  the  consequence  of  making  a  false  answer.  lie 
can  not  be  allowed  to  claim  that  an  answer  is  immaterial 
which  by  his  contract  shall  be  considered  material.  The 
court  cites  Campbell  v.  New  England,  etc.,  Ins.  Co.,  98 
Mass.  381.  Mr.  Justice  Gray  in  this  case  said:  "The 
parties  may,  by  the  frame  and  contents  of  the  papers,  either 
by  putting  representations  as  to  quality,  history,  or  rela- 
tions of  the  subject  of  insurance  into  the  form  of  answers  to 
specific  questions,  or  by  the  mode  of  referring  to  them  in  the 
policy,  settle  for  themselves  that  they  shall  be  deemed  ma- 
terial ;  and  when  they  have  done  so,  the  applicant  for  insur- 
ance can  not  afterwards  be  permitted  to  show  that  the  fact, 
which  of  itself  they  thus  declared  material  to  be  truly 
stated  to  the  insurers,  was  in  fact  immaterial,  and  thereby 
escape  from  the  consequences  of  making  a  false  answer  to 
such  a  question."  It  also  quotes  Oraham  v.  Fireman  s  Ins. 
Co.,  87  N.  Y.  69;  May  on  Ins.,  §195,  as  follows:  "While 
it  may  well  be  that  a  misrepresentation  of  a  matter  which 
does  not  affect  the  risk,  and  is  not  material  in  some  cases, 
as  is  claimed,  vnll  not  avoid  the  i)olicy,  and  whether  it  is 
material  is  a  question  for  the  jury,  such  rule  has,  we  think, 
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no  application  where  by  the  terms  of  the  policy  misrepresen- 
tations are  converted  into  warranties  by  a  stipulation  that 
an  untrue  answer  will  avoid  the  policy.  If  it  is  stipulated 
that  if  there  is  any  misrepresentation  whatever,  the  contract 
should  be  void,  it  is  of  no  importance  whether  it  is  a  war- 
ranty or  representation.  The  materiality  is  contracted  for 
and  under  the  rule  as  to  warranties  is  not  a  subject  of  con- 
struction." 

Counsel  for  appellant  argue  that  the  deceased  having 
agreed  that  the  answers  were  material,  and  the  answer  to  the 
complaint  averring  the  misrepresentations  thereof,  that  the 
deceased  had  been  treated  by  a  physician,  it  was  not  com- 
petent to  evade  such  by  the  averment  that  although  it  was 
true  that  he  had  misrepresented  the  facts,  yet  because  the 
disease  and  the  treatment  by  the  physician  left  no  vice  in 
his  constitution  that  the  company  was  not  therefore  relieved 
from  its  liability.  We  think  it  may  be  conceded  that  the 
concealment  of  the  fact  that  the  insured  had  had  a  cold 
which  yielded  readily  to  treatment  was  not  a  misrepresen- 
tation of  a  material  fact ;  but  under  the  decisions,  we  are  of 
the  opinion  that  a  statement  of  the  insured  in  his  applica- 
tion that  he  had  not  been  attended  or  treated  by  a  physician 
was  a  misrepresentation  of  a  matter  material  to  the  risk. 
An  untrue  answer  to  the  question  as  to  whether  the  insured 
had  been  accepted  or  rejected  by  another  company  is  a  ma- 
terial misrepresentation  or  concealment  which  will  avoid 
whether  the  answer  is  made  a  part  of  the  contract  or  ^no' 
Biddle  on  Ins.,  §783.  A  statement  by  an  applicant  in 
answer  to  a  question  that  he  had  been  accepted  at  the  ordi- 
nary rate,  when  in  point  of  fact  he  had  been  declined  at  one 
oflBce  and  accepted  at  another  but  nothing  further  done,  was 
thought  by  the  court  to  be  a  suppressio  veri.  Fowhes  v. 
Manchester,  etc.,  Ins.  Co.,  3  F.  &  F.  440.  Where  in  answer 
to  a  question  as  to  whether  he  had  been  rejected  the  ap- 
plicant stated  that  he  was  in  process  of  negotiation  with 
another  office,  and  in  fact,  though  he  was  negotiating,  his 
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life  had  always  been  rejected,  it  was  held  concealment.  In 
re  Oeneral,  etc..  Life  Assurance  Co.,  18  Wkly.  R.  396. 
Where  the  answer  to  the  question  "Has  a  proposal  ever 
been  made  on  your  life  at  any  other  oflSce  or  offices  ?  if  so, 
where  ?  Was  it  accepted  at  the  ordinary  premium,  or  at  an 
increased  premium  or  declined  ?"  "Insured  now  in  two  of- 
fices for  16,000  pounds  at  ordinary  rates.  Policies  effected 
last  year."  And  though  the  applicant  did  have  two  policies 
to  that  amount,  one  of  the  offices  had  declined  to  increase  the 
amount  of  insurance  and  several  others  had  declined  him 
altogether,  it  was  held  that  there  had  been  a  material  con- 
cealment and  that  the  office  was  entitled  to  have  the  con- 
tract set  aside.  London  Assurance  v.  Mansel,  11  Ch.  Div. 
363. 

Whether  a  misrepresentation  by  an  applicant  for  insur- 
ance is  material  is  a  question  of  law  when  the  facts  are  as- 
certained. American,  etc.,  Soc.  v.  Bronger,  11  Ky.  Law 
Rep.  902,  15  S.  W.  1118.  A  false  answer  in  a  written  ap- 
plication for  life  insurance  to  a  question  as  to  whether  any 
other  company  had  declined  to  carry  a  policy  on  the  appli- 
cant's life  was  a  material  misrepresentation  and  avoided 
the  policy.  In  Mutual  Aid  Soc.  v.  White,  100  Pa.  St. 
12,  16,  the  applicant  stated  in  his  application  that  he  was  a 
laborer  and  a  widower.  His  answers  in  this  respect  were 
false.  The  court  held  that  the  questions  are  material  not 
only  in  this,  but  by  the  terms  of  the  agreement. 

A  false  statement  that  the  insured  had  not  applied  to  any 
other  company  and  been  rejected  voids  a  policy  of  life  in- 
surance, although  the  insured  in  making  it  believed  it  to  be 
true,  and  the  agent  of  the  company  knew  it  to  be  false  when 
it  was  made.  Clemans  v.  Supreme  Assemhly,  131  N.  Y. 
485,  30  N.  E.  96,  16  L.  R.  A.  33.  A  policy  of  insurance 
is  voided  by  a  false  statement  in  an  application  that  no  for- 
eign insurance  company  has  declined  to  grant  a  policy  on 
the  life  of  the  insured.  Kemp  v.  Oood  Templars,  etc., 
Assn.,  64  Hun  637,  19  N.  T.  Supp.  435. 
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Every  fact  is  material  which  increases  the  risk,  or  which, 
if  disclosed,  would  have  been  a  fair  reason  for  demanding 
a  higher  premium;  nor  is  it  of  any  consequence  that  the 
death  was  not  in  fact  produced  by  a  cause  connected  with 
the  subject  of  the  misrepresentation.  If  there  was  a  sup- 
pression of  a  material  fact,  which,  if  disclosed,  would  have 
caused  the  insurance  to  be  refused,  it  is  fatal  to  the  policy. 
Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  St.  466,  Where  a 
specific  answer  is  asked  and  the  applicant  makes  an  un-' 
truthful  answer,  the  policy  is  avoided,  whether  the  answers 
are  warranties  or  representations.  Baton  on  Benefit  So- 
cieties and  Life  Insurance,  §220.  A  misrepresentation 
by  one  party  to  a  fact  specifically  inquired  about  by  the 
other  will  exonerate  the  latter.  It  is  particularly  applicable 
to  written  inquiries  referred  to  in  the  policy.  Miller  v. 
Mutual,  etc,  Ins.  Co.   31  Iowa  216. 

It  is  for  the  court  to  rule  whether  or  not  a  matter  is  ma- 
terial, and  for  the  jury  to  determine  whether  the  statementa 
concerning  such  matters  material  are  substantially  true. 
Bacon  on  Benefit  Societies  and  Life  Ins.,  §212;  Camp- 
bell V.  New  England,  etc.,  Ins.  Co.y  98  Mass.  381 ;  Daven- 
port V.  New  England,  etc.,  Ins.  Co.,  6  Cush.  (Mass.)  340; 
Phoenix  Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183,  Y  Sup.  Ct. 
500,  30  L.  ed.  644;  Day  v.  Mutual,  etc.,  Ins.  Co.,  1  Mc- 
Arthur  (D.  C.)  41,  29  Am.  Rep.  566. 

In  Carson  v.  Metropolitan  Life  Ins.  Co.,  1  Pa.  St.  1,  it 
was  held  that  parties  to  a  contract  by  the  very  written  stipu- 
lations settle  for  themselves  all  question  as  to  its  materi- 
ality. The  test  of  materiality  of  a  misrepresentation  or  con- 
cealment in  a  contract  of  insurance  is  that  it  influences  the 
insurer  in  determining  whether  to  accept  the  risk  or  not.  If 
the  insured  conceals  from  the  insurer  the  fact  that  prior  to 
the  date  of  the  policy  he  had  been  attended  for  a  serious 
disease,  there  can  be  no  recovery,  and  the  fact  that  he  did 
not  die  from  the  disease  for  which  he  was  attended  has  no 
proper  place  in  the  ^nsideration  of  the  question.    In  this 
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case,  the  court  adopted  the  view  in  the  matter  of  materiality 
as  contained  in  May  on  Insurance,  Par.  184,  namely :  "The 
parties  to  a  contract  by  the  very  written  stipulation  settle 
for  themselves  its  materiality."  Again,  "If  John  W.  Car- 
son prior  to  the  date  of  the  policy  had  been  attended  by 
a  physician  for  any  serious  disease  or  complaint  and  had 
concealed  that  fact  from  the  company,  there  could  be  no 
recovery  and  the  fact  that  he  did  not  die  from  the  disease 
for  which  he  was  attended  had  no  proper  place  in  the  con- 
sideration of  the  question."  To  sustain  the  point,  the  court 
quotes  the  vigorous  language  of  Black,  C.  J.,  in  Hartman 
V.  Insurance  Co,,  21  Pa.  St.  466. 

In  Joyce  on  Insurance,  par.  2070,  the  authority  cites  and 
summarizes  numerous  cases.  Some  of  them  we  give.  "If 
specific  inquiries  are  made  whether  the  assured  has  medical 
attendance  within  a  stated  period  of  time,  the  fact  is  thereby 
made  material,  and  must  be  disclosed."  Mutual  Aid  Soc, 
V.  O'Hara,  120  Pa.  St.  256,  13  Atl.  932,  where  the  inquiry 
was  made,  "How  often  has  medical  attention  been  re- 
quired?" and  the  answer  was  "Two  years  ago,"  and  the 
name  of  the  medical  attendant  being  asked,  assured  gave 

the  name  of  Doctor  R ,  who  had  in  fact  attended  him 

about  a  year  before,  but  the  assured  did  not  disclose  the 
fact  that  he  had  a  relapse  shortly  thereafter  when  he  was 
attended  by  Dr.  C.  and  that  three  physicians  in  attendance 
had  despaired  of  his  life ;  such  information  was  found  im- 
material by  the  jury,  and  no  intended  fraud  existed ;  never- 
theless, the  policy  was  declared  void.  Cazenove  v.  British, 
etc.,  Co.,  29  L.  J.  C.  P.  160. 

In  Metropolitan  Ins.  Co.  v.  McTague,  49  N.  J.  L.  587, 
9  Atl.  766,  it  is  held  that  the  statement  bv  the  assured  that 
he  has  not  been  prescribed  for  by  a  physician  is  falsified  by 
the  fact  that  a  physician  has  prescribed  for  a  cold.  This 
decision  is  cited  with  approval  in  Cohh  v.  Covenant,  etc., 
Assn.,  153  Mass.  176. 

In  White  v.  Providence,  etc.,  Soc,  163  Mass.  108,  39  N. 
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E.  771,  27  L.  R.  A.  398,  it  is  held  that  if  the  application 
ask  "By  what  physician  were  you  last  attended  ?"  the  ap- 
plicant is  held  to  have  been  attended  by  a  physician  within 
the  meaning  of  that  question  when  it  appears  that  he  had 
called  upon  a  physician  and  submitted  to  an  examination 
by  him,  and  had  subsequently  again  called  upon  the  same 
physician  and  consulted  him. 

In  Brown  v.  Metropolitan  Ins.  Co.,  65  Mich.  306,  32 
N.  W.  610,  it  is  held  that  where  the  name  of  the  physician 
who  had  last  attended  was  asked,  that  this  must  be  con- 
strued to  mean  an  attendance  for  some  disease  of  impor- 
tance and  not  a  mere  temporary  indisposition. 

In  World,  etc.,  Ins.  Co.  v.  Schultz,  73  111.  586,  it  is  held 
that  if  the  inquiry  is  as  to  the  last  medical  attendant  the 
fact  is  so  far  rendered  material  that  it  must  be  disclosed  or 
truly  stated.  The  insurer  may  desire  to  consult  with  the 
medical  man  who  was  last  in  attendance,  since  the  informa- 
tion possessed  by  him  may  have  an  important  bearing  upon 
the  risk  and  influence  largely  the  judgment  of  the  insurer. 
If  the  name  of  the  last  medical  attendant  is  asked,  it  must 
be  given  whether  he  be  a  quack  or  regular  physician. 
Everett  v.  Desborough,  5  Bing.  503.  Concluding  section 
2070,  supra,  Joyce  says :  "In  all  cases,  however,  where  ques- 
tions are  asked  as  to  assured's  medical  attendant,  consulta- 
tion of  physician,  medical  treatment,  and  the  like,  the  as- 
sured should  answer  in  good  faith ;  having  in  view  that  the 
obvious  purpose  of  the  inquiry,  manifest  from  the  words 
used,  should  be  considered.  If  in  the  light  oi  the  evidence 
presented  it  is  apparent  that  the  assured's  answer  can  be 
,  viewed  otherwise  than  as  evasive  and  incomplete,  and  as  in- 
tended to  prevent  a  disclosure  as  to  past  health  from  the 
physician  who  could  best  give  information  as  to  the  same, 
or  to  ^prevent  further  inquiry  by  the  assurer,  then  such 
evasive  or  incomplete  answer  ought  to  avoid  the  contract. 
But  courts  should  not  by  construction  in  any  case  force 
words  out  of  their  ordinary  and  accepted  meaning,  and  if 
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the  answer  given  is  clearly  responsive  to  the  question,  ac- 
cording to  the  accepted  meaning  of  the  words  used,  it  should 
be  held  sufficient.  We  believe  these  suggestions  fully  accord 
with  the  decided  cases.  The  question  whether  the  answers 
have  been  made  in  good  faith  is  generally  one  for  the  jury." 
The  latest  case  to  which  our  attention  has  been  called  ip 
March  v.  Metropolitan,  etc..  Ins,  Co.,  8  Ins.  L.  J.  (N.  S.) 
30,  40  Atl.  1100.  The  case  was  decided  by  the  supreme 
court  of  Pennsylvania  in  January,  1899.  It  was  one  in- 
volving the  statute  in  question.  After  quoting  the  section 
of  the  statute  upon  which  appellee  in  this  case  relies,  the 
court  say:  "The  meaning  of  this  language  is  perfectly 
plain .  A  misrepresentation  or  untrue  statement  in  an  ap- 
plication, if  made  in  good  faith,  shall  not  avoid  the  policv 
unless  it  relate  to  some  matter  material  to  the  risk.  If  it 
does  relate  to  such  matter,  the  act  is  inapplicable.  If  the 
matter  is  not  material  to  the  risk,  and  the  statement  is  made 
in  good  faith,  although  it  is  untrue,  it  shall  not  avoid  the 
policy.  As  we  said  in  Hermany  v.  Association,  151  Pa.  St. 
17,  24  Atl.  1064,  this  act  has  effected  a  change  in  life  insur- 
ance policies,  and  a  very  wise  and  wholesome  change  it  is. 
It  provides  against  the  effect  which  formerly  attached  to 
warranties  as  to  many  frivolous  and  unimportant  matters 
contained  in  the  questions  and  answers  set  forth  in  the  ap- 
plications, which  often  were  of  no  consequence  as  to  the 
risk  involved,  but  which  the  courts  were  obliged  to  uphold 
simply  because  they  were  warranties.  This  class  of  merely 
technical  objections  to  recovery  is  now  swept  away.  Ordi- 
narily questions  of  good  faith  and  materiality  are  for  the 
jury,  and,  where  the  materiality  of  a  statement  to  the  risk 
involved  iiS  itself  of  a  doubtful  character,  its  determination 
should  be  submitted  to  the  jury.  But  it  was  never  intended 
by  the  act  of  1885,  nor  did  that  act  assume^  to  change  the 
law  in  cases  where  the  matter  stated  was  palpably  and 
manifestly  material  to  the  risk,  or  where  it  was  absolutely 
and  visibly  false  in  fact     *     *     * .  *     A  strong  case 
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illustrating  the  materiality  of  this  class  of  questions  is, 
Aid  Soc.  V.  O'Eara,  120  Pa.  St.  256,  13  Atl.  932.  In  the 
opinion  delivered  by  Paxson,  J.,  it  is  said :  *The  eighth  in- 
terrogatory in  the  application  is :  Have  you  had  any  medical 
attendance  within  the  last  year  prior  to  this  date  ?  If  so, 
for  what  disease?  Give  name  and  address  of  the  doctor 
in  full.  The  object  of  this  inquiry  is  manifest.  If  the  as- 
sured had  no  medical  attendance  within  the  time  prescribed, 
and  so  answers,  that  is  the  end  of  it.  But,  if  he  had  such 
attendance,  then  the  company  is  entitled  to  know  for  what 
cause  he  had  medical  advice  or  aid,  and  the  name  and  ad- 
dress of  the  doctor,  in  order  that  they  may  ascertain  the 
particulars  from  him.  And,  if  the  assured  falsely  answer 
that  he  had  no  medical  attendance,  he  is  not  entitled  to 
recover.'  This  case  was  decided  in  1888,  three  years  after 
the  passage  of  the  act  of  1885.  In  Mengel  v.  Insurance 
Co.,  (176  Pa.  St.,  280,  35  Atl/l97,)  decided  in  1896,  one 
of  the  questions  was,  'Have  you  always  been  temperate  V  and 
the  answer  was,  'Yes.'  We  held  there  could  be  no  recovery, 
because  the  uncontrovertible  proof  was  that  the  insured  had 
been  very  frequently  drunk,  and  at  least  six  times  during 
the  preceding  five  years  had  required  the  services  of  a 
physician  from  that  cause.  He  died  in  four  months  after 
the  policy  was  issued,  of  delirium  tremens  resulting  from 
intemperance.  Another  point  was :  'The  insured  having,  in 
his  application,  in  answer  to  question  23  (How  long  since 
you  have  consulted  any  physician?  For  what  disease? 
Give  name  and  residence),  answered,  'About  one  year,  for 
light  influenza ;  Dr.  James  W.  Keiser,  Reading,  Pa. ;  and 
the  plaintiff,  having,  in  the  proof  of  death,  by  affidavit  of 
Dr.  James  W.  Keiser,  shown  that,  during  the  five  years 
preceding  the  applicant's  death,  he  attended  said  applicant 
for  vomiting  and  nausea,  the  effects  of  over-drinking,  the 
duration  being  from  twelve  to  thirty-six  hours ;  and  it  being 
the  uncontradicted  evidence  of  said  James  W.  Keiser  that 
he  had  attended  the  said  applicant  within  four  months  prior 
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to  the  application,. and  prescribed  for  vomiting  and  nausea, 
induced  by  dnmkenness, — there  can  be  no  recovery  in  this 
case,  and  the  verdict  must  be  for  the  defendant.  And  the 
facts  being  subsequently  undisputed,  the  learned  judge  re- 
served the  point,  but  substantially  entered  judgment  on  the 
verdict.  Without  going  into  other  matters  assigned  for 
error,  the  facts  admitted  in  this  point  show  such  a  breach 
of  a  material  warranty  as  to  require  the  court  to  pass  upon 
it  as  a  matter  of  law.'  The  judgment  was  reversed,  and 
judgment  entered  for  defendant  on  the  point  reserved. 
In  Aid  Soc.  v.  White  (100  Pa.  St.  12),  this  court,  (Gor- 
don,-J.)  said:  ^In  the  application  appear,  among  others, 
the  following  questions  and  answers:  "What  is  you  age 
and  occupation?  Answer.  Sixty-two  years  and  four 
months.  Occupation,  laborer.  (2)  Are  you  married? 
(b)  Give  name  of  consort.  Answer  (a) .  (b)  Wid- 
ower." These  questions  are  very  plain  and  simple,  and 
such  as  any  one  capable  of  entering  into  a  contract  might 
readily  comprehend.  They  were  also  material,  not  only  in 
themselves,  but  by  the  terms  of  the  agreement ;  and  the  in- 
surer had  a  right  to  expect  straightforward  and  truthful 
answers,  and  so  the  court  should  have  instructed  the  jury  ?' 
We  held  that  the  questions  as  to  both  occupation  and  mar- 
riage were  material,  and  that  the  court  should  have  so  in- 
structed the  jury,  and  should  have  left  nothing  to  them  ex- 
cept the  truth. or  falsity  of  the  answer.  In  both  the  cases 
Insurance  Co.  v.  Hunizinger,  98  Pa.  St.,  41,  and  (Insur- 
ance Co.  V.  McAnemey,  102  Pa.  St.  335)  the  questions 
were  as  to  the  ampunt  of  other  insurance,  which  it  was 
claimed  were  falsely  answered;  and  the  decisions  were 
chiefly  put  upon  the  groimd  that  the  answers  were  war- 
ranties, but  the  materiality  of  the  questions  was  assumed 
in  both.  In  Wall  v.  Royal  Soc.  (179  Pa.  St.  355,  36  AtL 
748,)  the  questions  and  answers  related  to  the  health  of 
the  insured,  and  the  attendance  of  a  physician.  The  judg- 
ment was  reversed  on  the  ground,  substantially,  that  it  was 
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competent  to  the  defendant  company  to  prove  the  falsity 
of  the  answers,  without  regard  to  the  question  whether  they 
were  warranties,  or  only  misrepresentations." 

The  averment  in  the  answer  that  the  insured  was  at- 
tended by  and  prescribed  for  by  a  physician  was  of  a  ma- 
terial fact.  The  reply  does  not  meet  this  averment.  It  fol- 
lows that  it  was  only  a  partial  reply  to  the  paragraph  in 
question. 

The  fifth  paragraph  of  reply  is  subject  to  the  same  objec- 
tions made  to  the  second.  The  authorities  heretofore  cited 
apply.  The  sixth  paragraph  seeks  to  avoid  the  materiality 
of  the  agreement  made  between  the  defendant  and  the  in- 
sured by  a  statement  of  facts.  It  is  bad  under  the  authori- 
ties cited. 

The  tenth  specification  of  error  is  based  upon  the  action 
of  the  court  in  refusing  leave  to  the  defendant  to  amend  the 
interrogatories  propounded  to  the  jury  after  it  had  returned 
the  general  verdict,  and  before  it  had  returned  answers  to 
interrogatories,  and  to  require  the  jury  to  return  to  the  jury 
box  and  return  answers  to  the  interrogatories  as  amended, 
and  in  directing  the  jury  to  sign  answers  to  interrogatories 
as  they  stood.  This  action  is  assigned  as  a  reason  for  a  new 
trial.  The  facts,  as  shown  by  the  bill  of  exceptions,  are  as 
follows:  Interrogatories  were  prepared  by  both  appellant 
and  appellee  and  were  submitted  by  the  court  to  the  jury. 
In  interrogatories  three,  five,  ten,  eleven,  twelve,  thirteen, 
.fourteen,  fifteen,  sixteen,  seventeen,  eighteen,  nineteen, 
counsel  for  appellant,  after  the  jury  had  returned  into  the 
court  room  with  their  general  verdict,  and  after  the  general 
verdict  had  been  signed,  and  the  interrogatories  to  the  jury 
read  with  the  answers  of  the  jury  to  each  interrogatory, 
claimed  to  have  discovered  a  mistake  in  the  interrogatories, 
in  this,  to  wit,  that  in  each  of  said  interrogatories  tbe  year 
"1895''  had  been  written  when  it  was  intended  to  write 
therein  the  year  "1894,"  and  counsel  for  appellant  there- 
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upon  requested  the  court  for  leave  to  change  said  year  in 
each  of  said  interrogatories  and  that  the  jury  be  directed 
to  return  to  the  jury  room  and  answer  the  interrogatories  as 
amended.  To  this  counsel  for  appellee  objected,  stating  as 
reason  that  it  did  not  appear  that  counsel  for  appellant  had 
made  a  mistake  in  writing  the  year  "1895"  in  each  year 
while  intending  to  write  the  year  "1894";  that,  in  argu- 
ment, the  counsel  for  appellant  read  the  interrogatories  to 
the  jury;  had  made  some  changes  in  several  of  the  inter- 
rogatories, in  this,  that  counsel  had  changed  the  year 
"1895"  to  1894  in  such  interrogatories,  but  that,  in  the  in- 
terrogatories now  sought  to  be  amended,  counsel  for  appel- 
lant had  not,  at  the  time  of  reading  the  same  in  argument, 
changed  the  same  or  asked  leave  to  change  the  same;  and 
that  counsel  for  appellee,  in  argument,  read  the  interroga- 
tories to  the  jury,  reading  the  year  "1895"  in  each  inter- 
rogatory in  the  presence  and  in  the  hearing  of  counsel  for 
the  appellant,  and  had  then  stated  to  the  jury  that  there 
was  no  evidence  of  any  sickness  or  illness  of  insured  during 
the  year  1895,  and  that  the  jury  should  return  answer  to 
each  of  said  interrogatories  "no  evidence" ;  that  counsel  for 
appellant  did  not  at  such  time  make  any  claim  to  any  mis- 
take in  said  years,  and  did  not  ask  to  change  said  inter- 
rogatories so  as  to  make  the  year  "1895"  read  "1894."  Sec- 
tion  556  Bums  1894,  §546  Homer  1897,  does  not  designate 
the  time  when  during  the  trial  the  request  for  answers  to 
interrogatories  shall  be  made.  It  is  largely  within  the  dis- 
cretion of  the  trial  court,  and  unless  there  is  a  clear  abuse 
of  this  discretion,  the  action  of  the  trial  court  will  not  be 
disturbed.  Bachman  v.  Cooper,  20  Ind.  App.  173.  In 
the  following  cases,  it  has  been  held  that  they  must  be  sub- 
mitted to  the  court  before  the  argument  commences,  or  they 
may  be  properly  refused:  Ollan  v.  SkaWy  27  Ind.  888; 
Malady  v.  McEnary,  30  Ind.  273 ;  MiUer  v.  Yoss  40  Ind. 
307;  Glasgow  v.  Hohhs,  52  Ind.  239.  See,  also,  Oity  of 
Huntington  v.  Bvrkr,  21  Ind.  App.  655.  Under  the  cir- 
cumstances shown,  there  was  no  abuse  of  discretion. 
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The  other  questions  discussed,  including  those  raised  by 
cross-assignment  of  errors,  require  for  their  solution  an  ex- 
amination of  the  evidence.  It  is  earnestly  and  ably  argued 
by  counsel  for  appellee  that  it  is  not  properly  in  the  record. 
In  view  of  this  claim,  and  inasmuch  as  the  judgment  must 
be  reversed  upon  the  rulings  of  the  trial  court  upon  the 
pleadings,  these  other  questions  are  not  considered. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrers to  the  third,  fifth  and  sixth  paragraphs  of  reply. 


SupRSMB  Tent  of  the  Knights  of  the  Maoabbes 

OF  THE  World  v.  Volkert. 

[No.S,047.    Filed  April  27, 1900.    Rehearing  denied  Nov.  87, 1900.] 

Afpsal  and  Ebbob.— -JBeeofd.— Jfo^ton  to  Strike  Out  Parts  of  Plead- 
ing.'-ln.  order  to  present  any  question  for  review  upon  appeal  on 
the  ruling  of  the  court  upon  a  motion  to  strike  out  a  pleading  or  a 
part  thereof,  such  pleadings  or  parts  of  pleading,  the  motion,  and 
ruling  thereon,  must  he  brought  into  the  record  by  a  bill  of  ezoep- 
tiona    p.  €30, 

Bbnbfioial  A8aociATions,—Forfeiture8,^Prohibited  OceupatioM,^ 
Estoppel. — Where  the  local  ofBicers  of  a  fraternal  insurance  comxiany 
received  the  dues  and  assessments  of  a  member  after  he  had  en- 
gaged in  the  liquor  trafBc.  with  a  knowledge  of  such  fact,  and  the 
company  received  and  retained  the  last  payment  with  a  knowledge 
thereof,  and  of  the  further  fact  that  he  died  while  so  engaged,  the 
company  will  be  estopped  from  asserting  a  forfeiture  of  the  certifi- 
cate under  a  by-law  prohibiting  members  from  engaging  in  the  sale 
of  intoxicating  liquors,    pp.  631-688, 

Save.— Forfeitures.  —  Prohibited  Occupations.^Estoppel.— Where  a 
fraternal  insurance  company  sent  blank  forms  for  proof  of  death 
and  required  them  to  be  filled  out  and  sworn  to  by  beneficiary, 
with  knowledge  that  insured  had  engaged  in  the  sale  of  intoxica- 
ting liquors  in  violation  of  the  by-laws  of  such  company,  the  com- 
pany is  estopped  from  setting  up  a  forfeiture  of  the  certificate  on 
the  g^und  that  he  engaged  in  such  prohibited  occupation,  pp. 
638-640. 

SAMB.—C€r<i/lccrfc.---By-Law».—'Con/I«rf.— Where  the  certificate  is- 
sued by  a  fraternal  insurance  company  provides  that  the  board  of 
trustees  may  suspend  members  from  all  benefits  of  the  order  who 
after  admission  engage  in  occupations  prohibited  by  the  by-laws, 
and  the  by  laws  provide  that  members  who  engage  in  such  prohib- 
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ited  occupations  shall  stand  suspended,  the  court,  in  determining 
the  rights  of  tlie  parties,  will  adopt  the  provision  that  will  give  the 
greater  right  to  the  insured  and  his  beneficiary,  pp,  64O-64S. 
Beneficial  Assocations.— CoZZec^ion  of  Assessment*,— Local  Officers 
Agents  of  Company, — Where  payment  of  dues  and  assessments  to  the 
local  officers  is  the  only  method  provided  by  a  fraternal  insurance 
company,  and  it  is  made  the  duty  of  such  officers  to  transmit  same 
to  the  home  office  of  the  company,  the  local  officers  in  the  collection 
and  transmission  of  dues  and  assessments  are  the  agents  of  the 
company,  notwithstanding  a  ^provision  in  the  by-laws  to  the  con- 
trary,   pp.  64s,  644, 

From  the  Marion  Circuit  Court.    Affirmed. 

W.  H.  H.  Miller,  J.  B.  Elam,  J.  W.  Fesler  and  3.  D. 
Miller,  for  appellant. 

F.  M.  Finch, «/.  A.  Finch  and  O.  A.  Deitch,  for  appellee. 

WiLEY^  C.  J. — On  October  24,  1893,  appellee's  husband 
made  application  for  membership  in  appellant  order,  and 
was  issued  a  certificate  of  membership.  By  the  terms  of 
this  certificate,  appellee  was  to  receive  a  benefit  of  not  to 
exceed  $1,000  upon  tbi  death  of  her  husband.  The  cer- 
tificate, among  other  things,  provided  that  the  board  of  di- 
rectors might  suspend  a  member  from  all  benefits  "who 
after  admission  engaged  in  occupations  prohibited  by  the 
laws  of  the  order  and  the  action  of  such  board  in  such  cases 
shall  be  final."  Section  142  of  the  by-laws  provides  that 
"if  a  member  engages  in  the  sale  of  intoxicating  drinks" 
he  shall  be  suspended  from  the  order  without  action  on  the 
part  of  the  officers,  "and  the  record  keeper,  when  any  such 
suspension  takes  place,  shall  not  receive  further  assess- 
ments from  such  suspended  member.  He  shall  enter  such 
suspension  on  his  record  and  report  the  same  to  the  supreme 
record  keeper  as  he  would  report  any  other  suspension, 
giving  date  and  cause  thereof  and  in  case  any  assessment 
shall  be  received  from  a  member  who  has  thus  engaged  in  a 
prohibited  occupation  after  his  admission,  the  receipt 
thereof  shall  not  continue  the  benefit  certificate  of  such 
member  in  force,  nor  shall  it  be  a  waiver  of  his  engaging 
in  such  prohibited  occupation." 
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Some  time  after  appellee's  husband  was  accepted  as  a 
member,  he  did  engage  in  the  saloon  business  and  sold  in- 
toxicating drinks,  and  while  so  engaged  died.  The  officers 
of  the  local  tent  knew  that  appellee's  husband  was  engaged 
in  selling  intoxicating  drinks,  and  with  such  knowledge 
continued  to  accept  his  dues  and  assessments.  Appellant's 
deputy  supreme  commander  also  knew  that  the  member 
was  so  engaged.  On  the  day  appellee's  husband  died,  a 
committee  from  the  local  tent  called  at  his  home,  which  was 
connected  with  his  saloon,  to  take  charge  of  the  burial. 
This  committee,  on  the  same  day,  notified  the  chief  officers 
of  appellant  of  such  death  and  stated  in  the  notice  that  he 
was  engaged  in  the  saloon  business.  At  the  same  time,  they 
collected  from  the  appellee  an  assessment  which  was  then 
due  from  her  husband  and  remitted  it  to  the  head  office  of 
appellant.  Upon  receipt  of  the  notice  of  death,  the  chief 
officers  sent  blanks  for  making  proof  of  death  and  such 
proof  was  made  and  returned  by  appellee.  Appellant  re- 
fused to  pay  the  amount,  or  any  amount  covered  by  the  cer- 
tificate, and  the  appellee  brought  this  action  to  enforce  pay- 
ment. The  complaint  was  in  three  paragraphs.  Appellant 
answered  in  three  paragraphs,  and  upon  the  issues  being 
joined,  there  was  a  jury  trial  resulting  in  a  verdict  for  ap- 
pellee. Appellant's  motion  for  a  new  trial  was  overruled 
and  judgment  rendered  on  the  verdict 

The  errors  assigned  are:  (1)  The  overruling  of  appel- 
lant's demurrer  to  the  first  paragraph  of  complaint;  (2) 
the  overruling  of  appellant's  motion  to  strike  out  parts  of 
the  third  paragraph  of  complaint;  (3)  the  sustaining  of 
appellee's  motion  to  strike  from  the  files  the  second  para- 
graph of  answer,  and  (4)  the  overruling  of  the  motion  for 
a  new  trial. 

The  first  error  assigned  is  waived  by  appellant  in  failing 
to  discuss  it.  In  Tucker  v.  Sellers,  130  Ind.  514,  the  court 
say:  "The  appellant's  counsel  have  not  pointed  out  any 
objections  to  the  complaint,  but  say,  in  general  terms,  that 
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it  is  not  good.  We  must,  under  the  long  settled  rules  of  the 
court,  decline  to  search  for  defects  in  the  complaint,  and 
assume  that  none  exist.  Counsel  can  not,  by  general  asser- 
tions in  their  briefs,  secure  a  reversal  of  a  judgment  be- 
cause of  supposed  defects  in  a  pleading.  Defects  which  are 
not  apparent  from  a  bare  statement  must  be  specifically 
pointed  out  by  counsel,  and  they  must  support  their  posi- 
tion by  argument,  and,  if  need  be,  by  the  citation  of  author- 
ities." Because  counsel  have  not  attempted  to  point  out 
and  argue  any  defects  in  the  first  paragraph  of  complaint, 
we  have  not  thought  it  necessary  to  refer  to  its  several  aver- 
ments. 

The  second  and  third  specifications  of  the  assignment  of 
error  do  not  present  any  question  for  decision.  The  rul^ 
is  firmly  settled  that  to  present  any  question  for  review 
upon  appeal  on  the  ruling  of  the  trial  court  to  strike  out  a 
pleading  or  a  part  thereof,  such  pleading  or  parts  of  plead- 
ing, the  motion  and  ruling  thereon,  must  be  brought  into 
the  record  by  a  bill  of  exceptions.  Iddings  v.  Iddings,  134 
Ind.  322 ;  Dudley  v.  Pigg,  149  Ind.  363 ;  Holland  v.  Hol- 
land, 131  Ind.  196;  City  of  Indianapolis  v.  Consumers, 
etc.,  Co.,  140  Ind.  246,  27  L.  R.  A  6Ui  Smith  v.  State, 
140  Ind.  343 ;  Owens  v.  Tague,  3  Ind.  App.  245 ;  Huggins 
V.  Hughes,  11  Ind.  App.  465 ;  Bennett  v.  Seibert,  10  Ind. 
App.  369 ;  Fordice  v.  Beeman,  10  Ind.  App.  295.  Appel- 
lant has  failed  to  comply  with  this  rule  in  this  instance,  and 
hence,  upon  the  questions  arising  upon  such  rulings,  there 
is  nothing  presented  for  decision. 

This  leaves  but  one  question  for  consideration,  viz. :  The 
overruling  of  appellant's  motion  for  a  new  trial.  Before 
entering  upon  the  discussion  of  this  brandi  of  the  case,  it 
may  be  important  briefly  to  state  the  facts  relied  upon  by 
appellant  as  set  out  in  its  first  paragraph  of  answer,  and 
the  facts  which  appear  from  appellee's  reply.  The  answer 
alleged  in  substance  that  the  appellant  is  a  mutual,  fra- 
ternal, beneficial  society  incorporated  under  the  laws  of  the 
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state  of  Michigan;  that  the  supreme  tent  is  the  highest 
authority  in  the  association  and  authorized  to  prescribe 
laws  for  its  government.  Subordinate  to  this  are  great 
eampsy  and  subordinate  tents.  It  is  further  averred  that 
the  laws  of  the  supreme  tent  enter  into  and  become  a  part 
of  the  contract  between  the  association  and  its  beneficial 
members.  The  answer  then  sets  out  verbatim  certain  pro- 
visions of  the  laws  governing  the  association,  showing  the 
manner  in  which  it  is  organized,  its  objects,  etc.  And 
among  other  laws  pleaded  is  section  142,  being  the  one  re- 
ferred to  in  plaintiff's  complaint  which  mentions  the  classes 
of  persons  who  shall  not  be  admitted  into  the  order.  The 
prohibitory  clause  contains  the  following:  "And  no  per- 
son shall  be  eligible  for  membership  in  the  order  who  is 
engaged  either  as  principal,  agent,  or  servant  in  the  manu- 
facture or  sale  of  spirituous,  malt,  or  vinous  liquors  as  a 
beverage,  and  should  any  beneficial  member  of  the  order 
engage  in  any  of  the  above  named  prohibited  occupations 
after  his  admission,  his  benefit  certificate  shall  become  null 
and  void  from  and  after  the  date  of  his  so  engaging  in  such 
prohibited  occupation  and  he  shall  stand  suspended  from 
all  rights  to  participate  in  the  benefit  funds  of  the  order, 
and  no  action  of  the  tent  or  of  the  supreme  tent  shall  be  a 
condition  precedent  to  such  suspension.  The  record  keeper 
when  any  such  suspension  takes  place  shall  not  receive  fur- 
ther assessments  from  such  suspended  member.  He  shall 
enter  such  suspension  on  his  records  and  report  the  same  to 
the  supreme  record  keeper  as  he  would  report  any  other 
suspension,  giving  date  and  cause  thereof,  and  in  case  any 
assessment  shall  be  received  from  a  member  who  has  thus 
engaged  in  a  prohibited  occupation  after  his  admission,  the 
receipt  thereof  shall  not  continue  the  benefit  certificate  of 
such  member  in  force,  nor  shall  it  be  a  waiver  of  his  en- 
gaging in  such  prohibited  occupation.^' 

The  laws  set  out  in  this  paragraph  also  show  that  a  reg- 
ular application  must  be  made  for  membership,  showing 
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among  other  things  the  occupation  of  the  applicant.  The 
laws  also  provide  that  the  subordinate  tent  shall  be  the  agent 
of  the  members  in  making  application  for  membership,  the 
collection  and  transmission  of  dues  and  assessments,  the 
serving  of  notices  and  the  like.  The  answer  then  proceeds 
to  aver  that  the  deceased,  Thomas  H.  Powell,  applied  for 
membership  on  the  21st  day  of  September,  -1893,  through 
the  Indianapolis  tent  number  thirty-five,  organized  as  a 
subordinate  tent  in  the  city  of  Indianapolis;  that  said  ap- 
plication was  in  writing,  signed  by  the  appellant  upon  a 
blank  form  furnished  for  the  purpose,  and  that  in  reliance 
upon  the  representations  made  in  the  application  the  bene- 
ficial certificate  was  issued  to  the  deceased.  The  answer 
then  avers  that  the  deceased  engaged  in  the  saloon  business 
and  admits  that  assessments  were  received  thereafter,  but 
without  knowledge  on  the  part  of  the  association  that  he 
WAS  so  engaged,  and  that  the  association  had  no  such  knowl- 
edge until  after  his  death.  It  is  then  averred  that  the  asso- 
ciation is  ready  and  willing  to  return  to  the  appellee  the 
assessments  received,  and  the  amount  thereof  is  brought  into 
court  for  her  use  and  benefit.  With  this  paragraph  of  an- 
swer was  filed,  as  an  exhibit,  the  written  application  of  the 
insured  for  membership.  By  this  application,  it  is  disclosed 
that  the  applicant's  occupation  was  that  of  a  bookkeeper, 
and  in  it  he  also  states  that  he  was  never  engaged  in  the  sale 
or  manufacture  of  intoxicating  liquors.  The  paragraph 
closes  by  averring  that  by  reason  of  the  facts  therein  stated, 
all  rights  under  the  beneficial  certificate  were  forfeited  by 
the  deceased  having  engaged  in  the  sale  of  intoxicating 
liquors.  A  copy  of  the  certificate  issued  to  the  deceased  was 
also  filed  with  the  answer  as  an  exhibit. 

In  the  affirmative  reply  to  the  first  paragraph  of  answer, 
facts  are  alleged  whereby  it  is  sought  to  show  a  waiver  and 
estoppel  on  the  part  of  appellant.  It  is  averred  that  ten 
months  after  the  insured  engaged  in  the  saloon  business,  ap- 
pellant, with  full  knowledge  of  the  facts,  continued  to  recog- 
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nize  him  as  a  member,  and  continued  to  levy  and  collect 
assessments  and  dues  of  him  up  to  the  time  of  his  death; 
that  on  the  day  of  his  death,  an  officer  of  appellant  called 
at  the  saloon  of  decedent,  then  knowing  it  to  be  such,  and 
collected  and  receipted  for  assessments  and  dues  which  he 
claimed  to  be  then  due ;  that  all  of  said  assessments  so  col- 
lected have  been  retained  by  appellant ;  that  although  appel- 
lant knew  he  was  so  engaged  in  the  saloon  business,  it  failed 
and  refused  to  suspend  him,  and  up  to  his  death  continued 
to  recognize  him  as  a  member  in  good  standing. 

In  the  third  paragraph  of  reply,  it  is  averred  that  an 
officer  of  the  subordinate  tent,  to  which  the  decedent  be- 
longed, on  the  day  he  died  called  at  his  place  of  business 
and  collected  dues  and  assessments,  and  forthwith  remitted 
the  same  to  the  appellant,  and  informed  appellant  that  the 
said  insured  was  dead,  and  that  at  the  time  of  his  death 
he  was  engaged  in  the  saloon  business;  that  with  such 
knowledge,  appellant  accepted  and  retained  the  money  paid 
upon  such  assessment,  and  never  offered  to  pay  or  tender  • 
it  back. 

The  fourth  paragraph  of  reply  is  like  the  third,  with  the 
additional  averment  that  after  appellant  had  received  notice 
of  the  death  of  assured,  as  stated  in  the  third  paragraph, 
it  sent  to  appellee  blank  forms  for  proof  of  death,  which  it 
required  her  to  make  out  and  be  sworn  to,  and  which  she 
returned  when  completed. 

Appellant's  motion  for  a  new  trial  rested  upon  these 
reasons:  (1,  2,  3)  That  the  verdict  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to  the  law  and  the  evi- 
dence; (4)  that  the  amount  of  recovery  assessed  by  the  jury 
is  erroneous,  being  too  large;  (5,  6)  that  the  court  erred  in 
giving  and  in  refusing  to  give  certain  specified  instructions ; 
(7,  8)  that  the  court  erred  in  admitting  and  in  overruling 
appellant's  motion  to  strike  out  certain  evidence. 

The  first  question  discussed  imder  this  branch  of  the  case 
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is  instruction  number  three,  given  by  the  court  on  its  own 
motion.  In  this  instruction  the  court  stated  to  the  jury  that 
appellant  by  its  answer  admitted  that  it  had  knowledge  that 
the  decedent  was  engaged  in  the  saloon  business  imme- 
diately after  his  death,  and  that  if  the  jury  found  that  on 
the  day  of  his  death,  appellant,  by  an  officer  of  the  sub- 
ordinate tent,  to  which  decedent  belonged,  collected  money 
from  appellee  for  an  assessment  or  dues  upon  the  certificate, 
or  by  reason  of  his  membership  in  appellant  order,  and 
that  said  money  was  remitted  to  and  received  by  appellant 
after  it  had  knowledge  that  the  decedent  had  engaged  in 
the  saloon  business,  and  that  appellant  did  not  tender  back 
said  money  before  this  action  was  commenced  and  still  re- 
tained it  tmtil  the  commencement  of  the  action,  then  appel- 
lant would  be  estopped  to  question  the  validity  of  the  cer- 
tificate on  the  ground  that  decedent  had  violated  the  laws 
of  the  order  in  engaging  in  the  sale  of  intoxicating  liquors. 
While  worded  differently  the  same  legal  proposition  is  stated 
in  the  fourth  instruction  given  by  the  court  on  its  own 
motion  as  that  in  the  third,  and  the  two  may  be  considered 
together.  Complaint  is  made  of  these  two  instructions  that 
they  make  no  discriminations  as  to  the  rank  and  authority 
of  the  officer  of  appellant  to  whom  such  knowledge  was  com- 
municated. The  instructions  proceed  upon  the  theory  that 
the  knowledge  was  communicated  to  appellant  itself.  As 
appellant  is  a  corporation,  this  of  course  implies  that  the 
knowledge  was  communicated  to  one  or  more  of  its  officers. 
It  is  urged  that  notice  to  the  recorder  of  the  subordinate 
tent  to  which  the  decedent  belonged,  or  to  the  supreme 
recorder,  would  not  be  notice  to  appellant,  as  they  acted 
merely  in  clerical  capacities.  We  are  not  called  upon  to 
decide  this  question,  for  the  instructions  speak  of  notice 
and  knowledge  to  appellant  and  not  to  any  officer  or  officers. 
In  Masonic,  etc.,  Assn.  v.  Bech,  72  Ind.  203,  the  word 
"void"  was  used  in  the  certificate.  The  court  held  that  it 
meant  "voidable,"  and  in  deciding  the  case,  said:     "The 
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logical  and  necessary  deduction  from  this  doctrine  is,  that 
a  distinct  act  of  affirmance  of  the  contract  by  the  party  en- 
titled to  avoid  it,  made  with  knowledge  of  the  facts,  and 
especially  such  acts  as  the  demand  and  receipt  of  premiums 
or  assessments,  would  constitute  a  waiver  of  the  forfeiture 
or  of  the  right  to  annul  the  contract ;  and  so  it  is  held  in 
several  cases  already  cited.  *  *  *  There  is  no  reason 
why  this  waiver  may  not  occur  after,  as  well  as  before,  the 
death  of  the  person  whose  life  was  insured/' 

In  Erdmann  v.  Mutual  Ins.  Co,,  44  Wis.  376,  the  insured 
member  was  in  arrears.  On  the  19th  of  the  month,  he  gave 
a  friend  money  to  pay  his  arrears  dues.  On  the  following 
day  he  was  killed  and  on  the  same  day  the  friend  paid  the 
money  to  the  local  lodge,  which  with  knowledge  of  the  fact 
of  such  death,  etc.,  accepted  the  money  and  transmitted  it 
to  the  supreme  lodge  with  a  report  of  a  committee  that  the 
money  was  paid  after  the  death  of  the  insured.  The  su- 
preme lodge  received  and  retained  the  money  until  after 
suit  was  brought  on  the  certificate.  The  court  said :  "So  it 
seems  that  the  defendant,  with  the  full  knowledge  of  all 
the  facts  as  to  the  time  and  manner  of  the  payment  of  this 
money,  accepted  and  retained  it  long  after  the  commence- 
ment of  this  suit.  This  certainly  amounted  to  a  waiver  of 
the  forfeiture,  if  one  had  occurred.  Joliffe  v.  Madison 
Mutual  Ins.  Co.,  39  Wis.  111.  For  both  the  lodge,  which 
was  the  agent  of  the  defendant  for  that  purpose,  received 
and  transmitted  the  money,  and  the  defendant  itself  ac- 
cepted and  retained  it  after  notice  of  the  death  of  Erdmann, 
and  with  full  knowledge  of  all  the  facts  relating  to  the  pay- 
ment. *  *  *  We  have  already  said  there  was  nothing 
in  the  charter  of  the  defendant  which  rendered  the  doctrine 
of  waiver  inapplicable  to  it.  We,  therefore,  hold  that  the 
legal  effect  of  accepting  and  retaining  the  money  paid  on 
behalf  of  Erdmann,  with  full  knowledge  of  the  facts,  oper- 
ated as  a  waiver  of  the  forfeiture." 

In  the  case  of  Wamebold  v.  Orand  Lodge,  83  Iowa  23,  48 
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N.  W.  1069,  the  court  say:  "It  is  claimed  that,  although 
the  said  Warnebold  had  paid  all  assessments  for  death 
losses  up  to  the  time  of  his  death,  yet  that  he  had  forfeited 
his  membership  in  the  Evening  Star  Lodge  by  failure  to  pay 
certain  dues  to  the  lodge.  It  is  true  that  certain  dues  were 
past  due  at  one  time,  but  previous  to  his  death  these  arrear- 
ages were  paid  to  the  satisfaction  of  the  oflBjcer  whose  duty 
it  was  to  collect  dues.  iJTo  action  was  taken  by  the  lodge 
suspending  Warnebold  from  membership  because  of  this 
delinquency.  So  far  as  the  records  of  the  lodge  disclosed, 
he  was  a  member  in  good  standing  at  the  time  of  his  death. 
But  it  is  claimed  that  by  failing  to  pay  his  dues  at  the 
proper  time,  by  the  constitution  of  the  order  he  was  sus- 
pended without  any  action  being  taken.  This  ignores  all 
the  rules  of  law  applying  to  waiver  and  estoppel.  The  doc- 
trine that  there  is  something  so  binding  and  sacred  in  a 
contract  of  insurance  that  waiver  and  estoppel  can  have  no 
application  to  them  has  long  since  been  exploded.  We  need 
not  cite  authority  upon  this  point.  It  is  too  well  understood 
to  be  now  questioned.  When  the  defendant  and  its  sub- 
ordinate local  lodge  received  Wamebold's  money,  and  ad- 
judged that  he  was  in  good  standing  when  he  died,  it  is  not 
a  matter  of  much  consequence  what  may  be  the  laws  or  rules 
or  regulations  of  the  order.  If  any  court  were  to  hold  that 
in  any  ordinary  contract  such  acts  did  not  constitute  a 
waiver  of  all  delinquencies,  it  would  be  an  adjudication 
which  would  command  the  respect  of  no  one,  and  there  is 
no  reason  why  a  contract  of  insurance  should  be  construed 
differently  from  any  otlier  contract." 

The  case  of  Gray  v.  National,  etc.,  Assn.,  Ill  Ind.  531, 
is  in  point.  There  the  defense  rested  upon  a  by-law  for- 
bidding the  issuing  of  a  certificate  to  a  person  under  eight- 
een years  of  age.  The  assured  was  under  that  age,  of 
which  fact  the  company  had  knowledge.  In  deciding  the 
case,  the  court  held  that  a  life  insurance  company  organized 
under  the  laws  of  this  State  which  issues  a  policy  to  one 
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under  the  age  required  by  its  by-laws  merely,  with  knowl- 
edge of  the  insured's  true  age,  or  which  after  obtaining  such 
knowledge,  still  retains  the  consideration  and  makes  no 
offer  to  cancel  the  contract,  is  estopped  to  set  up  the  matter 
of  age  as  a  defense  to  an  action  on  the  policy. 

In  Iowa,  it  was  held  that  where  a  benefit  society  issued  a 
certificate  of  membership  conditioned  to  be  void  if  the  bene- 
ficiary was  not  a  "natural*  heir"  of  the  member,  and  con- 
tinues to  collect  assessments  after  knowledge  of  the  fact  that 
the  beneficiary  was  not  a  natural  heir,  such  acts  on  the  part 
of  the  association  constitutes  a  waiver  of  such  condition. 
Lindsey  v.  Western  Mut.  Aid  Soc,  84  Iowa  734,  50  N. 
W.  29. 

In  the  case  of  the  Supreme  Tribe  of  Ben  Hur  v.  Hall, 
24  Ind.  App.  316,  it  was  held  that  an  insurance  society, 
which  demands  and  accepts  a  payment  of  dues  after  the 
death  of  a  member,  with  knowledge  of  such  death,  is  es- 
topped from  denying  liability  on  the  certificate  of  member- 
ship. We  refer  to  that  case  and  the  authorities  there  cited 
without  further  comment.  In  this  connection,  it  is  proper 
to  say  that  appellant  relies  upon  section  142  of  its  by-laws, 
which  defines  "prohibited  occupations"  and  the  conse- 
quences arising  thereunder.  One  of  these  is  to  engage  in 
the  manufacture  or  sale  of  intoxicating  liquors.  It  is  then 
provided  that  in  case  any  beneficial  member  should  engage 
in  any  of  such  "prohibited  occupations,"  "his  benefit  cer- 
tificate shall  become  null  and  void  from  and  after  the  date 
of  his  so  engaging,  *  *  *  and  he  shall  stand  sus- 
pended from  all  rights  to  participate  in  the  benefit  funds," 
etc.  It  is  further  provided  that  "no  action  of  the  tent,  or 
of  the  supreme  tent  shall  be  a  condition  precedent  to  such 
suspension."  It  is  further  provided  that  the  payment  of 
any  assessment  by  such  prohibited  member  and  the  receipt 
thereof,  shall  not  continue  the  benefit  certificate  in  force, 
nor  shall  it  be  a  waiver  of  his  engaginc:  in  such  prohibited 
occupation.    Appellant's  learned  counsel  urge  that  this  by- 
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law  is  self-executing,  and  hence  the  mere  fact  that  the  in- 
sured engaged  in  a  prohibited  business  forfeited  his  right 
to  the  beneficial  membership ;  that  no  action  on  its  part  was 
necessary  to  declare  a  forfeiture,  and  hence  it  is  absolved 
from  liability.  We  can  not  adopt  this  view.  Insurance 
contracts  should  be  construed  liberally  in  favor  of  the  in- 
sured, and  the  facts  that  the  insured  paid  his  dues  and 
assessments  to  the  local  authorities  after  he  engaged  in  the 
liquor  traffic,  with  the  knowledge  of  the  fact  that  he  was  so 
engaged,  and  that  appellant  received  and  retained  the  last 
payment  with  a  knowledge  of  the  fact,  and  the  further  fact 
that  he  died  when  so  engaged,  estops  it  from  now  asserting 
that  the  beneficial  certificate  was  forfeited.  The  instruc- 
tions under  consideration  correctly  stated  the  law. 

By  the  ninth  instruction  the  court  told  the  jury  that  if 
they  found  that  after  the  death  of  decedent,  appellant  ob- 
tained knowledge  that  he  had  engaged  in  the  liquor  traffic, 
and  with  such  knowledge  had  sent  duplicate  blank  forms  for 
proof  of  death,  together  with  blank  claimants'  affidavits,  and 
required  them  to  be  filled  out  and  sworn  to  by  appellee,  and 
which  was  done,  then  appellant  would  be  estopped  to  claim 
a  forfeiture  of  the  certificate  on  the  ground  that  he  engaged 
in  such  prohibited  occupation.  Before  taking  up  this  in- 
struction for  discussion,  it  may  not  be  out  of  place — ^though 
somewhat  foreign — to  say  that  the  record  shows  that  after 
appellee  had  complied  with  appellant's  requirements  in 
making  proofs  of  death,  the  company  was  dissatisfied  upon 
one  point,  viz. :  That  there  was  a  discrepancy  on  the  ques- 
tion of  the  insured's  age  as  given  by  him  in  his  application 
and  as  shown  by  the  proofs.  The  proofs  of  death  are  dated 
August  30,  1895.  On  September  23rd  following,  appellee 
received  a  postal  card  from  the  record  keeper  of  the  local 
tent  calling  her  attention  to  such  discrepancy ;  that  he  did 
so  upon  information  from  the  supreme  tent,  and  asked  for 
additional  information.  This  was  done,  and  about  two 
months  thereafter,  appellant  informed  appellee  it  would 
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not  pay  her  the  claim  evidenced  by  the  certificate  because 
her  husband  had  engaged  in  the  saloon  business.  Recur- 
ring, after  this  diversion,  to  instruction  number  nine,  we 
are  clearly  of  the  opinion  that,  as  applied  to  the  facts,  it 
correctly  stated  the  law.  The  identical  question  has  been 
decided  in  this  State  in  the  case  of  lieplogle  v.  American 
Ins.  Co. J 132  Ind.  360,  in  which  the  court  say:  "An  insur- 
ance company  may,  unquestionably,  waive  the  right  to  avoid 
a  policy  for  breach  of  some  of  its  conditions.  Any  act  done 
after  notice  of  the  breach  of  conditions  which  recognizes  the 
validity  of  the  policy  is  a  waiver  of  the  right  to  avoid  it  for 
that  reason.  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410 ; 
Cannon  v.  Home  Ins.  Co.,  63  Wis.  585, 11  N.  W.  11 ;  Oans 
V.  St.  Paul,  etc.,  Ins.  Co.,  43  Wis.  108 ;  Schreiber  v.  Oerman 
American,  etc.,  Ins.  Co.,  43  Minn.  367,  45  N.  W.  708; 
Phenix  Ins.  Co.  v.  Lansing,  15  Neb.  494,  20  N.  W.  22 ; 
Webster  v.  Phenix  Ins.  Co.,  36  Wis.  67 ;  KnickerbocTcer  Ins. 
Co.  V.  Norton,  96  U.  S.  234,  24  L.  ed.  689;  Prentice  v. 
KnicJeerbocker  Life  Ins.  Co.,  77  N.  T.  483 ;  Brink  v.  Han^ 
over  Ins.  Co.,  80  N.  Y.  108 ;  Osterloh  v.  New  Denmark,  etc., 
Ins.  Co.,  60  Wis.  126,  18  N.  W.  749 ;  Viele  v.  Oermania 
Ins.  Co.,  26  Iowa  9.  In  the  case  of  Titus  v.  Olens  Falls 
Ins.  Co.,  supra,  the  court  said.  ^When  there  has  been  a 
breach  of  a  condition  contained  in  an  insurance  policy,  the 
insurance  company  may  or  may  not  take  advantage  of  such 
breach  and  claim  a  forfeiture.  It  may,  consulting  its  own 
interest,  choose  to  waive  the  forfeiture,  and  this  it  may  do 
by  express  language  to  that  effect,  or  by  acts  from  which 
an  intention  to  waive  may  be  inferred,  or  from  which  a 
waiver  follows  as  a  legal  result.  A  waiver  can  not  be  in- 
ferred from  its  mere  silence.  It  is  not  obliged  to  do  or  say 
anything  to  make  the  forfeiture  effectual.  It  may  wait 
until  claim  is  made  under  the  policy,  and  then,  in  denial 
thereof,  or  in  defense  of  a  suit  commenced  therefor,  allege 
the  forfeiture.  But  it  may  be  asserted  broadly  that  if,  in 
any  negotiations  or  transactions  with  the  insured,  after 
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knowledge  of  the  forfeiture^  it  recognizes  the  continued 
validity  of  the  policy,  or  does  acts  based  thereon,  or  requires 
the  insured  by  virtue  thereof  to  do  some  act  or  incur  some 
trouble  or  expense,  the  forfeiture  is  as  matter  of  law, 
waived,  and  it  is  now  settled  in  this  court,  after  some  differ- 
ence of  opinion,  that  such  a  waiver  need  not  be  based  upon 
any  new  agreement  or  an  estoppel/  In  Cannon  .v.  Home, 
etc.,  Ins.  Co.,  supra,  the  supreme  court  of  Wisconsin  say: 
*The  proposition  upon  which  counsel  rely  is  this:  that  a 
party  can  not  occupy  inconsistent  grounds  or  positions ;  that 
one  who  relies  upon  the  forfeiture  of  a  contract  can  not,  at 
the  same  time,  treat  the  contract  as  an  existing  and  valid 
one,  nor  call  upon  the  other  party  to  the  contract  to  do  any- 
thing required  by  it;  or,  to  apply  the  proposition  to  the 
precise  facts  in  the  case,  that,  as  the  defendant,  in  its  corre- 
spondence with  the  attorneys  for  the  plaintiff,  after  full 
knowledge  of  the  forfeiture,  saw  fit  to  call  for  additional 
proofs  of  loss,  recognizing  by  this  act  the  continued  validity 
of  the  policy,  it  could  not,  after  the  plaintiff  had  gone  to 
the  expense  and  trouble  of  furnishing  these  proofs,  change 
its  ground  and  claim  that  the  policy  was  no  longer  in  force. 
We  think  this  proposition  is  sound  in  law  and  amply  sus- 
tained by  the  doctrine  of  the  adjudged  cases/  To  the  same 
effect,  and  equally  emphatic,  is  the  case  of  Oans  v.  8t.  Paid 
Fire,  etc.,  Co.,  supra.  The  proposition  above  quoted  from 
Titles  V.  Glens  Falls  Ins.  Co.,  supra,  was  approved  by  this 
court  in  Phenix  Ins.  Co.  v.  Tomlinson,  125  Ind.  84,  93,  9 
L.  R  A.  317." 

There  is  an  apparent  conflict  between  one  of  the  pro- 
visions of  the  by-laws,  142,  and  a  provision  of  the  certifi- 
cate sued  on.  In  the  latter  it  is  provided  that  "the  board 
of  trustees  may  suspend  members  from  all  benefits  of  the 
order,  *****  -^vho  after  admission  engage  in 
occupations  prohibited  by  the  by-laws  of  the  order  and  the 
action  of  the  board  in  such  cases  shall  be  final,"  while  the 
by-laws  say  that  the  member  "shall  stand  suspended,"  etc., 
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if  he  engage  in  a  prohibited  occupation.  This  being  the 
case,  the  court,  in  determining  the  rights  of  the  parties, 
will  adopt  the  provision  that  will  give  the  greater  right  to 
the  insured  and  his  beneficiary.  In  the  case  of  the  North- 
western, etc.,  Ins.  Co.  v.  Ilazelett,  105  Ind.  212,  the  court 
say:  *'It  thus  appears  that  two  stipulations  were  incor- 
porated in  the  policy,  covering  the  same  subject-matter. 
The  one  providing  that  upon  certain  conditions  the  policy 
should  become  absolutely  void;  the  other,  that  upon  pre- 
cisely the  same  conditions,  the  insurance  company  might 
avoid  the  policy  and  absolve  itself  from  liability  to  a  cer- 
tain extent.  Since  both  of  these  conditions  can  not  stand 
together,  the  inquiry  is,  which  shall  prevail  ?  *  *  *  A 
forfeiture  will  not  be  enforced  unless  it  is  clearly  demanded 
by  established  rules  governing  the"  construction  of  writtei\ 
agreements.  When  a  policy  of  insurance  contains  incon- 
sistent or  contradictory  provisions,  it  is  the  rule  that  the 
provision  most  favorable  to  the  assured  will  be  adopted. 
Moulor  V.  American  Life  Ins.  Co.,  Ill  U.  S.  335,  4  Sup. 
Ct.  466,  28  L.  ed.  447;  National  Bank  v.  Insurance  Co.,  95 
U.  S.  673,  24  L.  ed.  563.  Again,  in  the  same  case  at  page 
216,  the  court  say:  "Courts  will  construe  a  contract  of  in- 
surance liberally,  so  as  to  give  it  effect  rather  than  to  make 
it  void.  Conditions  which  create  forfeitures  will  be  con- 
strued most  strongly  against  the  insurer.  Only  a  stern 
legal  necessity  will  induce  such  a  construction  as  will  nullify 
the  policy.  Carsoii  v.  Jersey  City  Ins.  Co.,  14  Vrocm,  If. 
J.  L.  300,  39  Am.  R.  584;  Franklin  Life  Ins.  Co.  v.  Wal- 
lace, 93  Ind.  7;  Bliss  Life  Ins.,  §385."  See,  also,  Phenix 
Ins.  Co.  Y.  LorenZj  7  Ind.  App.  266;  Grant  v.  Lex- 
ington, etc.,  Ins.  Co.,  5  Ind.  23;  Kentucky,  etc.,  Co.  v. 
Jenks,  5  Ind.  96;  Franklin,  etc.,  Ins.  Co.  v.  Wallace,  93 
Ind.  7;  Penn,  etc.,  In^.  Co.  v.  Wiler,  100  Ind.  92. 

Niblack  on  Accident  Insurance  and  Benefit   Societies, 
(2nd  ed.)  p.  294,  §147,  says:     "It  is,  undoubtedly,  the 
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general  rule  that  a  member  of  a  society  may  take  notice  of, 
and  is  bound  by  its  articles  of  association  and  by-laws,  al- 
though they  are  not  recited  or  referred  to  in  his  certificate 
of  membership.  But  where  the  terms  of  a  by-law  and  the 
terms  of  a  certificate,  while  consistent  with  the  charter,  are 
inconsistent  with  each  other,  it  must  be  held  that  the  society 
has  waived  the  provisions  of  the  by-law  in  favor  of  the  as- 
sured, and  wherein  they  are  inconsistent  with  the  provisions 
of  the  certificate,  the  latter  will  control  the  rights  and 
liabilities  of  the  parties."  Olmstead  v.  Farmers'  Ins.  Co., 
50  MicL  200,  15  N.  W.  82,  is  in  point.  A  by-law  of  the 
company  provided  the  time  and  manner  of  paying  assess- 
ments, and  if  not  paid  within  thirty  days  thereafter  the 
insurance  "may  be  suspended  or  canceled  by  the  secretary 
or  board  of  directors,"  etc.  It  was  held  that  the  board  not 
having  taken  any  action  toward  the  suspension  of  the  in- 
sured or  the  cancelation  of  his  policy  for  non-payment  of 
assessment,  he  was  entitled  to  recover  for  his  loss. 

By  instruction  number  ten,  the  court  told  the  jury  that 
a  waiver  of  a  forfeiture  may  occur  simply  because  other 
persons,  members  of  the  order,  had  engaged  in  like  occu- 
pation with  the  decedent,  with  knowledge  of  appellant  and 
decedent,  and  that  appellant  had  not  taken  any  action  to 
suspend  or  expel  them.  We  can  not  approve  this  instruction 
as  a  correct  statement  of  the  law,  but  under  the  undis- 
puted facts  in  the  case,  we  are  clearly  of  the  opinion  that 
as  appellee  was  entitled  to  recover  the  jury  were  not  mis- 
led by  it.  In  such  case,  an  erroneous  instruction  will  be  re- 
garded harmless.  Van  Vlech  v.  Thomas^  9  Ind.  App.  83 ; 
Chicago,  etc.,  R.  Co.  v.  Butler,  10  Ind.  App.  244. 

Other  instructions  given  by  the  court  of  its  own  motion 
are  complained  of  by  appellant,  but  we  are  unable  to  see 
anything  objectionable  in  them  and  do  not  deem  it  necessary 
to  take  them  up  seriatim  and  discuss  them.  Appellant  ten- 
dered a  series  of  instructions  and  of  these  the  court  refused 
to  give  the  first,  fourth,  fifth,  sixth,  seventh,  and  ninth,  to 
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which  refusal  it  excepted.  We  will  notice  only  those 
specifically  discussed  liy  appellant.  By  the  seventh  instruc- 
tion so  requested,  the  court  was  asked  to  say  to  the  jury  that 
the  subordinate  or  local  tent  in  the  collection  and  trans- 
mission of  assessments  and  dues  from  its  members  is  the 
agent  of  the  members,  and  that  such  members  agree  by  be- 
coming members  that  the  supreme  tent  shall  not  be  liable 
for  any  negligence,  etc.,  on  the  part  of  the  local  tent.  This 
instruction  was  based  upon  a  by-law  of  appellant  embody- 
ing the  substance  of  the  instruction.  It  is  insisted  that  the 
assured  and  appellee  are  bound  by  the  by-law  and  that  the 
local  tent  is  the  agent  of  the  member  and  not  of  appellant. 
We  can  not  adopt  this  view.  The  only  mode  provided  for 
the  payment  of  dues  and  assessments  by  members  of  appel- 
lant order  was  to  pay  them  to  the  local  tent  or  some  desig- 
nated officer  thereof ;  and  it  is  made  the  duty  of  the  latter 
to  transmit  the  same  to  the  supreme  tent.  To  this  extent  at 
least  such  subordinate  tent  or  officer  is  the  agent  of  the  su- 
preme tent.  In  the  case  of  Supreme  Lodge,  etc.,  v. 
Withers,  32  C.  C.  A.  182,'89  Fed.  160,  it  was  held  that  the 
officers  of  a  subordinate  lodge  were  the  agents  of  the  su- 
preme lodge  for  the  purpose  of  collecting  and  forwarding 
the  dues  paid  by  members,  although  the  by-laws  of  the  or- 
der provided  that  they  should  be  the  agents-  of  the  members 
in  such  matters.  In  the  recent  case  of  Siipreme  Tribe  of 
Ben  Ilur  v.  Hall,  24  InJ.  App.  816,  this  court  decided  the 
same  question  in  harmony  with  this  rule.  See,  also.  Su- 
preme Council,  etc.,  v.  Boyle^  10  Ind.  App.  301 ;  Supreme 
Lodge,  etc.,  v.  Kalinski,  163  U.  S.  289,  16  Sup.  Ct.  1047, 
41  L.  ed.  163. 

By  analogous  reasoning,  it  necessarily  follows  that  the 
subordinate  tent  or  officers  being  agents  of  the  supreme  tent 
in  such  matters,  the  knowledge  of  such  agent  is  the  knowl- 
edge of  the  principal,  and  the  supreme  tent  is  bound 
thereby.  Appellant's  counsel  complain  that  the  court,  in 
its  instructions,  has  more  than  once  spoken  of  knowledge 
of  certain  facts  on  the  part  of  appellant  when  the  record 
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shows  that  the  local  tent  and  its  officers  only  possessed  such 
knowledge.  The  court  was  justified  in  using  this  language 
in  reference  to  the  business  decedent  was  engaged  in^  the 
payment  of  dues  and  assessments  by  him  or  by  some  one 
for  him,  and  knowledge  of  the  local  officers  of  such  facts. 
It  follows  from  what  we  have  said  and  the  authorities,  that 
the  court  correctly  refused  to  give  the  seventh  instruction. 

By  the  eighth  instruction  tendered,  the  court  was  re- 
quested to  say  to  the  jury  that  the  by-law  declaring  that 
a  member  shall  stand  suspended  for  engaging  in  any  pro- 
hibited business  was  self -executing,  and  that  no  action  of 
the  supreme  tent  was  necessary  to  work  such  suspension. 
This  instruction  was  correctly  refused,  for,  as  we  have  seen, 
the  by-law  must  be  construed  in  the  light  of  and  in  con- 
nection with  the  certificate,  which  provides  that, in  certain 
events  a  member  "may  be  suspended,"  etc.  The  ninth  in- 
struction embraces  the  same  principle  of  law  and  was  prop- 
erly refused.  We  have  now  considered  all  the  instructions 
discussed  by  counsel. 

The  eighth  reason  for  a  new  trial  relates  to  the  action 
of  the  court  in  overruling  appellant's  ^motion  to  strike  out 
the  testimony  of  John  Graham.  This  witness  was  "Deputy 
Supreme  Commander"  and  his  duties  were  defined  by  the 
by-laws.  It  is  unnecessary  to  set  out  the  evidence  of  this 
witness  even  in  the  abstract.  We  have  examined  it  with 
care  and  are  unable  to  see  that  the. evidence  in  any  manner 
prejudiced  the  appellant,  and  while  some  parts  of  it  may 
not  have  been  legitimate  and  strictly  within  the  issues,  there 
was  no  reversible  error  in  overruling  the  motion  to  strike  it 
out. 

The  verdict  is  sustained  by  the  evidence  and  is  neither 
contrary  to  the  law  nor  the  evidence.  A  correct  and  just 
conclusion  seems  to  have  been  reached  upon  the  merits  of 
the  case,  and  there  is  no  prejudicial  error  for  which  the 
judgment  should  be  reversed. 

Judgment  affirmed. 
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Razor,  Administrator,  v.  Mehl,   Administrator. 

[No.  8406.     Filed  April  17,  1900.     Rehearing  denied  Not.  27,  1900.] 

Btbcutors  and  Administrators. — Letters  of  Administration  Issued 
in  Wrong  County. — Letters  of  administration  issued  in  a  county 
where  property  of  decedent  was  situate,  but  other  than  the  county 
in  which  decedent  maintained  his  domicil  at  the  time  of  bis  death, 
are  not  void  but  voidable  only.    p.  646, 

Same. — Letters  of  Administration. — Revocation. — Letters  of  adminis- 
tration issued  in  the  county  of  which  decedent  was  an  inhabitant 
at  the  time  of  his  death  confer  no  authority  to  the  one  to  whom 
they  are  issued  to  institute  proceedings  to  revoke  letters  previously 
lASued  in  another  county,    pp.  646,  647. 

From  the  Elkhart  Circuit   Court.     Affirmed. 

L.  W.  Vail,  S,  J.  North  and  E.  D,  Salsbury,  for  appel- 
lant. 

E.  A.  DatismaUj  for  appellee. 

Comstock,  J. — The  petition  in  this  cause  alleges  that 
John  L.  McPherson  died  intestate  on  the  30th  day  of  No- 
vember, 1898,  at  Kosciusko  county,  Indiana,  of  which 
county  he  had  been  an  inhabitant  since  "his  removal  to 
said  county  in  the  month  of  September,  1898,  from  Elk- 
hart county";  that  the  petitioner  was,  on  the  16th  day  of 
January,  1899,  appointed  administrator  of  said  decedent's 
estate  by  the  Kosciusko  Circuit  Court ;  that  decedent,  at  the 
time  of  his  death,  yas  the  owner  of  a  farm  and  some  per-  ^ 
sonal  property  situate  in  Elkhart  county;  that  on  the  12th 
day  of  December,  1898,  Abraham  C.  Mehl  (appellee)  "was 
duly  appointed  by  the  Elkhart  Circuit  Cojirt  administra- 
tor of  the  estate  of  the  decedent,  all  of  which  is  in  the  pos- 
session of  said  Mehl."  The  petitioner  asks  that  Mehl  be 
removed  from  his  trust,  and  that  he  be  required  to  turn 
over  to  the  appellant  said  property,  upon  the  ground  that 
the  Elkhart  Circuit  Court  had  no  jurisdiction  to  make  the 
appointment.  To  this  petition  the  court  sustained  a  de- 
murrer for  want  of  facts.     Appellant  declining  to  plead 
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further,  the  court  adjudged  appellee  to  be  the  legal  ad- 
ministrator. The  ruling  of  the  court  upon  the  demurrer 
is  the  only  error  assigned  upon  this  appeal. 

The  statute  provides  that  after  the  death  of  an  intestate 
letters  of  administration  shall  be  granted  in  the  county, 
first,  where  at  his  death  the  intestate  was  an  inhabitant. 
§§2380,  2381  Burns  1894,  §§2227,  2228  Horner  1897. 

It  appears  from  the  petition  that  the  decedent  was  an 
inhabitant  of  Kosciusko  county  at  the  time  of  his  death. 
It  appears,  also,  that  before  the  time  of  twenty  days  within 
which,  under  the  statute,  letters  of  administration  are  to  be 
issued  to  certain  persons  in  the  order  named  upon  applica- 
tion, appellee  was  appointed  administrator  by  the  Elkhart 
Circuit  Court.  Authority  to  grant  letters  of  administra- 
tion is  wholly  statutory.  Jeffersonville  B.  Co.  v.  Swayne, 
26  Ind.  477 ;  Croxion  v.  Benner,  103  Ind.  223. 

From  the  averments  of  the  petition,  the  court  was  with- 
out jurisdiction  to  appoint  appellee.  "When  it  is  shown 
there  was  no  jurisdiction,  the  decedent  being  domiciled  at 
the  time  of  his  death  in  another  county  *  *  *.  It  is 
the  duty  of  the  court^  upon  application  of  any  party  in  in- 
terest or  even  ex  mero  motu  to  annul  or  revoke  letters 
granted."  It  has  been  decided,  however,  that  letters  issued 
in  the  wrong  county  of  the  state  of  which  the  decadent  was 
an  inhabitant  at  the  time  of  his  death  are  not  void,  but 
voidable  only,  Woemer^s  American  Law  of  Administra- 
tors, §268.  Eice's  American  Probate  law  and  Practice, 
337. 

The  circuit  courts  of  Elkhart  and  Kosciusko  counties 
had  concurrent  probate  jurisdiction.  Elkhart  county  hav- 
ing first  assumed  jurisdiction  in  the  case  before  us,  it  re- 
tained  exclusive  jurisdiction  until  its  action  was  set  aside. 
It  follows  that  the  issuance  of  letters  in  Elkhart  county 
was  valid  until  revoked ;  and  as  there  can  not  be  two  valid 
administrations ,  within  this  State  upon  the  pame  estate, 
the  administration  in  Kosciusko  county  was  void.     The 
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grant  of  letters  to  appellant  conferred  no  authority  nor  in- 
terest which  authorized  him  to  institute  this  proceeding 
to  revoke  the  letters  issued  to  the  appellee.  Coltart  v. 
Allen,  40  Ala.  155.  See,  also,  Cunningham  v,  Tully,  154 
Ind.  270. 

Appellee  has  not  filed  a  brief,  but  we  presume  that  this 
was  the  view  taken  by  the  trial  court.    Judgment  affirmed. 

On  Petition  fob  Eehearing. 

Per  Cubittm. — In  overruling  the  petition  for  a  rehear- 
ing in  this  cause,  we  deem  it  proper  to  add  that  the  only 
question  presented  by  the  appeal  is  the  sufficiency  of  the 
complaint.  While  it  is  therein  averred  that  the  decedent 
was  at  the  time  of  his  death  an  inhabitant  of  Kosciusko 
county,  the  contents  of  the  record  are  not  shown.  The  only 
record  properly  here  consists  of  the  complaint,  the  demur- 
rer and  the  ruling  and  judgment  of  the  court  thereon,  tt 
does  not  therefore  affirmatively  appear,  as  claimed  by  coun- 
sel for  the  appellant,  that  the  action  of  the. Elkhart  Circuit 
Court  is  void. 

Petition  for  a  rehearing  overruled. 


The  LaFollette  Coal  and  Iron  Company  et  al. 
V.  Tnte  Whiting  Foundry  EgmPMENT  Company. 

[No.  8,109.    FUed  May  18,  1900.    Rehearing  denied  Nov.  27, 1900.] 

Bills  and  Notbs. — Action  Against  Indorsera,— Special  Finding.^In 
an  action  on  a  negotiable  promissory  note,  a  judgment  against  in- 
dorsers  oannot  be  sustained  on  special  findings  which  show  no  de- 
mand on  the  maker  for  payment,  and  no  notice  to  the  indorsers  of 
non-payment,  and  no  waiver  of  such  demand  and  notice. 

From  the  Boone  Circuit  Court.     Reversed. 

8.  B.  Artman  and  J,  C.  Perkins,  for  appellants. 
(7.  M*  Zion^  for  appellee. 

Wiley,  C.  J. — The  only  question  presented  for  decision- 
by  the  assignment  of  errors  is  the  correctness  of  the  conclu- 
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sions  of  law  stated  by  the  court  upon  the  facts  specially 
found.  A  statement  of  the  pleadings  is  unnecessary.  The 
special  finding  of  facts  and  the  conclusions  of  law  are  as 
follows:  "That  the  plaintiff  is  a  corporation  organized 
and  doing  business  under  the  laws  of  the  state  of  Illinois; 
that  on  the  4th  day  of  December,  1895,  the  defendant,  Mil- 
lard W.  Simmons,  executed  his  certain  promissory  note  to 
the  order  of  the  LaFollette  Coal  and  Iron  Company,  due 
five  months  after  date,  for  $2,625,  payable  at  the  Ply- 
mouth State  Bank,  at  Plymouth,  in  the  State  of  Indiana, 
for  value  received  and  interest  at  six  per  cent,  per  annum 
until  paid,  which  note  is  in  the  words  and  figures  following, 
to  wit:  '$2,625.  Plymouth,  Ind.,  Dec.  4,  1895.  Five 
months  after  date  I  promise  to  pay  to  the  order  of  the  La- 
Follette Coal  and  Iron  Company,  $2,625,  at  Plymouth 
State  Bank,  Plymouth,  Ind.    Value  received  with  interest 

at  six  per  cent No Due M.  W.  Simmons.' 

That  afterwards,  and  before  the  maturity  thereof,  the  de- 
fendant, the  LaFollette  Coal  and  Iron  Company,  indorsed 
said  note  in  writing  on  the  back  thereof,  by  Harvey  M.  La- 
Follette, its  president,  to  one  F.  C.  Helm,  which  indorsement 
is  in  these  words,  LaFollette  Coal  and  Iron  Co.,  by  Harvey 
M.  LaFollette,  Pres.'  That  afterwards,  and  before  the 
maturity  thereof,  the  defendant,  Harvey  M.  LaFollette,  and 
the  said  F.  C.  Helm,  by  their  written  indorsement  on  the 
back  thereof,  indorsed  said  note  to  the  plaintiff  herein, 
which  indorsements  are  in  these  words,  'Harvey  M.  LaFol- 
lette,' 'F.  C.  Helm.'  That  the  plaintiff  is  now  the  holder 
and  owner  of  said  note.  That  said  note  has  credit  thereon 
as  follows :  '$67.81  as  interest  to  date  paid  on  this  note  May 
Y,  1896.'  '$500  paid  on  this  note  May  7,  1896.'  That 
said  note  is  past  due,  and  except  said  credits,  is  wholly  un- 
paid.   That  there  is  now  due  on  said  note  $2,450.83. 

"Upon  the  foregoing  facts  the  court  makes  the  following 
conclusions  of  law:  (1)  That  plaintiff  is  entitled  to  recover 
of  and  from  the  defendant,  Millard  W.  Simmons,  as  maker 
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of  said  note,  and  from  the  defendants,  LaFollette  Coal  and 
Iron  Company  and  Harvey  M.  LaFollette  as  indorsers  of 
said  note  the  sum  of  $2,450.83,  and  to  bear  six  per  cent,  in- 
terest from  date,  with  all  costs  herein,  taxed  at dol- 
lars and  ....  cents." 

From  the  findings  it  will  seem  that  notice  of  demand  for 
payment  and  notice  of  non-payment  are  not  waived  in  the 
note,  either  by  the  maker  or  the  indorsers.  As  to  whether 
there  was  any  demand  for  payment,  or  that  the  indorsers 
were  notified  of  the  non-payment  of  the  note,  the  special 
findings  are  silent.  Appellants  rely  for  a  reversal  upon  this 
proposition :  That  there  being  no  demand  upon  the  maker 
of  the  note,  and  no  notice  to  them  of  its  non-payment,  and 
these  facts  not  being  found  in  the  special  findings,  they  are 
discharged  as  indorsers.  The  note  sued  on  is  payable  at  a 
bank  in  this  State,  and  is  therefore  negotiable  as  an  inland 
bill  of  exchange  within  the  express  terms  of  the  statute. 
§5506  Homer  1897. 

Appellants,  nor  either  of  them,  were  liable  as  makers,  and, 
if  liable  at  all,  were  only  liable  as  indorsers.  If  liable  as  in- 
dorsers, failure  to  give  notice  of  non-payment  is  equivalent 
to  a  discharge.  DePmiw  v.  Bank,  etc,  126  Ind.  553,  10  L. 
E.  A.  46;  Bronson  v.  Alexander,  48  Ind.  244;  Green  v. 
Louthain,  49  Ind.  139 ;  Hoffman  v.  Hollingsworth,  10  Ind. 
App.  353. 

To  hold  appellants  liable  as  indorsers,  it  was  necessary  to 
aver  and  prove  a  demand  on  the  maker,  and  that  in  default 
of  payment  appellants  were  notified  thereof.  This  appellee 
has  not  done,  and,  under  all  the  authorities,  appellants  were 
not  liable.    It  follows  that  the  court  erred  in  its  conclusions 

« 

of  law. 

The  judgment  is  reversed,  and  the  court  below  is  directed 
to  restate  its  conclusions  of  law  and  to  render  judgment  in 
consonance  with  the  foregoing  opinion. 
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Bass,  Receiver,  v.  Reitdorf. 

[No.  8,287.    Filed  Oct.  5, 1900.    Rehearing  denied  Not.  97,  1900.] 

Neoligbncb. — In  Construction  of  Sunmming  Pool  at  Public  Park, — 
Action  for  Death, — Complaint. — In  an  action  by  a  parent  for  the 
death  of  a  son,  the  complaint  alleged  that  a  railroad  company,  for 
which  the  defendant  was  acting  as  receiver,  owned  and  operated 
for  profit  a  park ;  that  located  in  the  park  was  a  body  of  water  held 
out  to  the  public  as  a  suitable  place  for  bathing,  swimming,  and 
diving;  that  defendant  had  negligently  left  concealed  under  the 
surface  of  the  water  certain  timbers;  that  plaintiff's  son,  desiring 
to  bathe  in  the  water  thus  provided,  and,  being  ignorant  of  the 
concealed  timbers,  leaped  head  foremost  into  the  water,  striking 
the  timbers,  sustaining  injuries  from  which  death  resulted ;  that 
the  defendant  was  conducting  the  business  of  the  park  under  the 
order  and  direction  of  the  court.  Heldf  that  the  complaint  stated  a 
good  cause  of  action,    pp.  660-662. 

Sams. — Contributory  Negligence. — ^The  receiver  of  a  railroad  company 
was  operating  for  profit  a  public  park  owned  by  such  company,  in 
which  park  there  was  a  body  of  water  held  out  to  the  public  as  a 
suitable  place  for  bathing.  A  plank  walk  with  rope  barriers  about 
three  feet  high  was  thrown  around  a  portion  of  the  birthing  place, 
forming  an  inclosed  pool.  Notices  were  posted  in  conspicuous 
places  in  the  adjoining  bath-house  as  follows :  *  'Bathers  who  are  not 
good  swimmers  must  not  go  outside  of  the  pool.  Good  swimmers  do 
so  at  their  own  risk."  A  boy  sixteen  and  one-half  years  old,  able  to' 
read  the  English  language,  an  active  diver  and  swimmer,  stood  on 
the  walk  and  dived  over  the  guard  rope  into  the  water  outside  the 
pool.  His  body  came  in  contact  with  obstructions  concealed  be- 
neath the  water,  and  unknown  to  him.  Held,  that  the  boy  was 
guilty  of  such  contributory  negligence  as  to  bar  a  recovery  for  his 
death  resulting  therefrom,    pp.  662-664, 

From  the  DeKalb  Circuit  Court.    Reversed. 

J.  M.  Barrett  and  S.  L.  Morris,  for  appellant. 
L,  M.  Ninde,  D,  B.  Ninde,  IL  W.  Ninde,  L.  J.  Ninde,  F. 
8.  Bdby  and  8.  A.  Harper,  for  appellee. 

Robinson,  C.  J. — Suit  for  damages  for  the  negligent  kill- 
ing of  appellee's  son.  Demurrer  to  complaint  overruled. 
Answer  of  general  denial.    Trial  by  jury,  verdict  in  appel- 
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lee^s  favor  and  answers  to  special  interrogatories.  Motion 
by  appellant  for  judgment  on  the  answers  overruled.  Judg- 
ment. The  errors  assigned  question  the  sufficiency  of  the 
complaint;  and  the  legality  of  denying  appellant's  motion  for 
judgment  on  the  answers  to  interrogatories  notwithstanding 
the  general  verdict. 

The  complaint  avers  that  the  Fort  Wayne  Consolidated 
Railway  Company  owned  and  managed  divers  lines  of  road 
and  also  a  large  park  on  the  St.  Joseph  river,  which  park 
was  constructed  and  managed  by  the  company  for  profit, 
and  to  which  it  operated  a  branch  of  its  road ;  that  a  receiver 
was  appointed  by  the  court  and  took  possession  of  the  com- 
pany's  property  including  the  park  and  branch  line  leading 
thereto,  and  under  order  of  the  court  proceeded  to  operate 
the  road  and  carry  on  and  conduct  the  business  of  the  park 
as  a  place  of  common  resort  for  pleasure  for  the  people; 
that  located  in  the  park  and  as  a  part  of  the  river  was  a  body 
of  water  held  out  to  the  public  as  a  suitable  and  safe  place 
for  bathing,  swimming,  and  diving;  that  appellants  had 
failed  and  neglected  to  remove  from  this  body  of  water  cer- 
tain pieces  of  timber,  stumps,  and  logs,  but  left  the  same 
concealed  therein  under  the  surface  of  the  water  and  which 
were  out  of  sight  and  unknown  to  appellee's  son ;  that  on  a 
day  named  appellee's  son  went  upon  the  planks  and  ap- 
pliances along  the  water,  prepared  and  maintained  by  ap- 
pellants for  the /accomodation  of  persons  engaged  in  bath- 
ing, swimming,  and  diving,  being  ignorant  of  the  danger- 
ous logs,  stumps,  etc.,  and  as  was  the  custom  in  such  exer- 
cises, in  the  usual  and  ordinary  way,  leaped  head  foremost 
into  the  water  striking  such  logs,  stumps,  etc.,  resulting  in 
his  death.  The  objections  to  the  complaint  are  involved  in 
the  denial  of  the  motion  for  judgment  on  the  answers  to 
interrogatories  and  all  may  be  considered  together. 

It  appears  from  the  special  answers  that  in  April,  1897, 
one  Phillips  and  appellant,  receiver,  entered  into  an  agree- 
ment whereby  Phillips  erected  and  conducted  at  his  own 
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expense  a  bath-house  and  float  pool  in  the  park  for  the  pur- 
pose of  giving  swimming  lessons ;  the  float  and  pool  to  be 
constructed  and  maintained  according  to  plans  submitted 
by  appellant.  A  stipulated  scale  of  prices  to  be  charged  was 
set  out,  appellant  furnished  a  ticket  seller  at  its  own  expense, 
and  paid  over  to  Phillips  weekly  eighty-five  per  cent,  of  the 
proceeds  and  retained  the  other  fifteen  per  cent. 

It  is  argued  that  as  the  special  answers  show  the  pool  was 
in  the  exclusive  possession  of  Phillips,  there  can  be  no 
liability  on  the  part  of  appellant.  Upon  this  question  the 
answers  conflict,  one  saying  that  Phillips  had  exclusive  con- 
trol, and  another  that  the  pool  was  maintained  by  appellant 
in  connection  with  Phillips.  The  answers  very  clearly 
show  that  there  was  a  contract  relation  between  appellant 
and  Phillips,  and  that  each  was  to  derive  his  reward  from 
the  profits  of  the  business  as  such.  The  proceeds,  whether 
much  or  little,  and  which  were  to  be  divided  in  a  certain 
way,  constituted  the  only  source  of  profit  or  compensation 
to  either  party.  In  the  prosecution  of  the  common  enter- 
prise each  was  the  other's  agent  and  as  to  third  persons  each 
was  liable  for  the  other's  omissions  or  faults.  Stroher  v. 
Elting,  97  N.  Y.  102. 

The  complaint  avers  that  the  receiver  took  charge  of  the 
j)ark  upon  the  order  of  the  circuit  court  and  conducted  the 
business  of  the  park  under  the  order  and  direction  of  the 
court.  The  general  verdict  finds  these  averments  to  be  true 
and  there  is  nothing  in  the  answers  in  conflict  with  that 
finding.  Were  this  a  suit  upon  an  executory  contract  made 
with  a  receiver  the  rule  declared  in  Brunner  v.  Central 
Olass  Co.,  18  Ind.  App.  174,  would  apply. 

It  is  further  argued  that  the  special  answers  show  that 
the  decedent  was  guilty  of  contributory  negligence.  The 
float  pool  was  forty  by  twenty  feet  and  was  surrounded  by 
a  board  walk  along  the  outside  of  which  were  stretched  ropes 
about  three  feet  high.  The  ropes  were  not  for  the  purpose 
of  requiring  bathers  and  swimmers  to  stay  inside  of  the  pool 
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and  defining  the  line  of  the  pool  but  to  protect  small  boys 
from  falling  into  deep  water.  Posted  in  the  rooms  of  the 
bath-house,  where  it  could  be  easily  read,  and  in  a  number 
of  conspicuous  places  about  the  pool  and  where  they  could 
be  seen,  were  notices  to  the  effect,  among  other  things,  that 
^1)athers  who  are  not  good  swimmers  must  not  go  outside 
the  pool;  good  swimmers  do  so  at  their  own  risk^';  there 
were  forty-eight  of  these  notices,  one  of  which  was  in  the 
room  of  the  bath-house  used  by  decedent.  Decedent,  sixteen 
and  a  half  years  old,  active  and  strong,  able  to  read  the 
English  language,  an  experienced  swimmer  and  diver,  hav- 
ing bought  a  ticket  and  rented  a  bathing  suit,  stood  on  the 
walk  and  dived  over  the  guard  rope  into  the  river  on  the 
outside  of  the  pool.  He  had  had  his  attention  called  to  ob- 
structions which  he  thereafter  avoided,  but  was  injured  by 
coming  in  contact  with  an  obstruction  other  than  any  to 
which  his  attention  had  been  called  and  of  whose  existence 
he  did  not  know ;  he  had  never  encountered  the  obstruction 
in  diving  prior  to  that  time ;  before  diving  he  did  not  know 
there  were  obstructions  in  the  river  at  that  place;  objects 
in  the  bottopi  of  the  river  at  that  point,  which  was  five  to 
six  feet  deep,  could  not  be  seen  because  of  the  muddy 
water;  the  obstruction  which  caused  decedent's  death  was 
not  visible  or  discoverable  without  diving  into  the  river 
and  could  not  have  been  seen  by  looking  at  or  into  the  water. 
The  general  verdict  finds  that  the  place  where  the  injury 
occurred  was  held  out  by  appellant  as  a  suitable  place  for 
bathing,  swimming,  and  diving.  There  is  no  direct  aver- 
ment that  the  place  was  generally  used  by  the  public  for 
these  purposes.  Even  conceding  it  might  have  been  shown 
under  the  issues  formed  and  thus  be  held  to  be  found  by 
the  general  verdict  as  against  special  answers,  that  the  place 
was  habitually  used  by  patrons  of  the  park,  with  appellant^s 
knowledge,  prior  and  up  to  the  time  of  the  injury,  that  would 
not  be  equivalent  to  a  finding  that  the  notice  was  disre- 
garded and  abandoned  by  appellant.    It  is  true  there  is  a 
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finding  that  there  was  no  evidence  that  the  notice  could  be 
easily  seen  and  read  by  persons  desiring  to  swim  in  the 
swimming  pool.  This  does  not  necessarily  negative  the  find- 
ing that  notices  were  posted  in  each  room  of  the  .bath-house 
where  they  could  be  easily  read  and  that  there  was  such  a 
notice  in  the  room  decedent  used.  The  findings  clearly 
show  that  notices  were  so  posted,  that  decedent  must  have 
seen  them  had  he  looked.  The  fact  that  appellant  gave  such 
notice  negatives  the  averment  of  the  complaint  found  as  a 
fact  by  the  general  verdict  that  appellant  held  the  place  out 
to  the  public  as  a  suitable  place  for  bathing  and  swimming. 
The  notice  was  to  all  classes  of  persons.  For  some  reason, 
undisclosed  by  the  notice,  it  was  not  considered  a  safe  place 
for  any  one  to  go.  Persons  who  were  not  good  swimmers 
were  told  they  must  not  go  outside  the  pool,  and  persons  who 
were  good  swimmers  were  told  that  if  they  did  go  outside 
the  pool  they  did  so  at  their  own  risk.  Appellant's  motion 
for  judgment  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  judgment  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict. 


Bodell  v.  The  Brazil  Block  Coal  Company. 

[No.  2,901.    Filed  December  11.  1900.] 

Pleading. — Mcuster  and  Servant, — Personal  Injuries. — Defective  Ap- 
pliances.— Where  in  an  action  for  personal  injuries  to  an  employe 
caused  by  defective  appliances  it  is  shown  by  the  complaint  that 
the  defect  was  open  and  obvious,  and  it  is  not  shown  that  the  com- 
plaining party  had  no  opportunity  to  observe  it»  an  averment  of 
want  of  knowledge  is  insufficient,    pp.  65S,  656, 

Nboliqencb. —  Violation  of  Statutory  Duty.-w  Contributory  Negli- 
gence.— Damages. — Master  and  Servant. — In  an  action  by  a  coal 
mine  employe  for  personal  injuries  caused  by  a  breach  of  the  stat- 
utory provision  requiring  the  cages  used  in  mines  to  be  securely 
covered,  the  mere  fact  that  there  was  a  violation  of  a  statutory  duty 
does  not  relieve  plaintiff  from  showing  that  he  exercised  due  care. 
pp.  656,  667. 

Same. — Violation  of  Statutory  Duty. — Action. — Mines. — Damages. — 
MaMer  and  Servant.-- An  action  may  be  maintained  for  injuries 
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sustained  by  a  coal  mine  employe  caused  by  the  failure  of  the  com- 
pany to  keep  cage  used  in  mine  securely  covered  as  required  by 
§7469  Burns  1894,  although  the  employe  was  not  ascending  or  de- 
scending the  shaft  when  injured,    pp,  657-662. 

From  the  Clay  Circuit  Court.    Affirmed. 

E.  S.  Uolliday,  F.  A.  Homer  and  J.  A.  Smith,  for  appel- 
lant. 

G.  A,  Knight,  for  appellee. 

RoBiT^soN,  J. — Appellant's  complaint  avers  that  he  was 
employed  by  appellee  corporation  as  a  "eager"  in  its  mine, 
in  which  more  than  ten  m^n  were  employed;  that  it  was 
appellant's  duty  to  pull  the  empty  cars  from  the  cage  or 
elevator  at  the  bottom  of  the  shaft  where  he  was  stationed, 
and  push  the  loaded  cars  upon  the,  cage  to  be  hoisted  to  the 
top;  that  these  carriages  or  cages  were  also  used  for  low- 
ering and  hoisting  persons  into  and  out  of  the  mines ;  that 
it  was  appellee's  duty  to  proyide  a  sufficient  covering  over- 
head for  these  cages  to  prevent  injury  to  persons  ascending 
and  descending  upon  such  cages  and  to  prevent  injury  to 
persons  engaged  in  loading  and  unloading  the  same  at  the 
bottom  of  the  mine ;  that  the  place  where  appellee  was  work- 
ing was  far  underground  and  dimly  lighted ;  that  it  required 
all  his  strength  and  the  concentration  of  all  his  faculties  to 
place  properly  a  loaded  car  in  position  upon  the  cage ;  that 
his  duty  required  him  to  watch  closely  the  car  he  was  thus 
pushing  upon  the  cage  and  while  thus  engaged  he  believed 
and  rested  in  the  belief  that  appellee  had  provided  a  cover- 
ing for  the  cage  and  had  no  notice  or  knowledge  to  the  con- 
trary ;  that  appellee  had  not  provided  a  sufficient  covering  in 
this,  that  the  covering  for  the  cage  did  not  project  to  the 
sides  of  the  cage,  but  a  large  portion  of  the  cage  was  left 
uncovered,  all  of  which  appellee  knew  or  might  have  known 
by  reasonable  (Jiligence;  that  in  pushing  the  loaded  car 
upon  the  cage  it  was  necessary  for  appellant  to  place  his 
hands  upon  the  top  of  the  rear  end  of  the  car ;  that  just  as 
he  had  placed  the  car  on  the  cage  and  while  engaged  in 
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putting  it  in  position,  and  while  his  hands  were  upon  the 
car  where  they  would  have  been  protected  had  the  top  of  the 
cage  been  covered,  a  large  lump  of  coal  fell  from  the  top  of 
the  shaft  and  because  of  no  covering  upon  the  top  of  the 
cage  struck  appellant's  hand  whereby  he  was  injured ;  that 
the  injuries  occurred  without  appellant's  fault,  but  by  rea- 
son of  the  above  mentioned  negligence  of  appellee.  Sustain- 
ing a  demurrer  to  this  complaint  is  assigned  as  error. 

The  rule  is  well  settled  that  if  a  defect  in  an  appliance 
is  open  and  obvious  alike  to  the  master  and  the  servant,  and 
the  servant  voluntarily  continues  in  the  service,  the  risk  of 
an  injury  from  such  defect  is  his  own.  lie  can  assume  the 
risk  of  a  latent  danger  only  when  he  knows  of  it.  But 
where  the  defect  is  open  and  obvious  and  the  complaining 
party  does  not  show  that  he  had  no  opportunity  to  observe 
it,  an  averment  of  the  want  of  knowledge  is  not  enough. 
If  he  could  have  seen  an  open  and  apparent  defect  by  look- 
ing, the  law  requires  that  he  shall  look.  lie  can  not  fail 
or  refuse  to  use  his  eyes  and  then  be  heard  to  say  that  he  did 
not  know.  The  test  is,  not  whether  he  did  comprehend  the 
danger,  but  whether  he  ought  to  have  comprehended  it,  and 
he  is  chargeable  with  a  knowledge  of  such  dangers  as  he 
might  have  known  by  exercising  ordinary  care.  If  the  de- 
fect or  danger  is  open  and  obvious,  though  it  exists  through 
the  employer's  negligence,  an  employe  of  mature  years  will 
be  presumed  to  have  knowledge  of  it,  and  though  the  em- 
ployer may  have  been  negligent  in  the  matter,  the  employe 
is  also  guilty  of  negligence  in  accepting  or  continuing  in  the 
service,  and  this  becomes  equivalent  to  contributory  negli- 
gence which  prevents  a  recovery.  Hoosier  Stone  Co,  v.  Mc-* 
Cairiy  133  Ind.  231 ;  Evansvilhj  etc,  R.  Co.  v.  Duel,  134 
Tnd.  156;  Ames  v.  Lake  Shore,  etc,  R,  Co.,  135  Ind.  363; 
Sheets  V.  Chicago,  etc,  R.  Co.,  139  Ind.  682 ;  Salem-Bedford 
Ston^  Co.  V.  Hobhs,  144  Ind.  146;  Peerless  Stone  Co.  v. 
Wray,  143  Ind.  574. 

But  it  is  argued  that  under  what  is  known  as  the  coal 
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mining  statute  the  doctrine  of  assumption  o^  the  risk  or  of 
contributory  negligence  does  not  apply ;  that  where  a  person 
IS  injured  through  a  breach  of  statutory  duty  imposed,  the 
doctrine  of  assumption  of  the  risk  does  not  apply,  and  that 
where  a  servant  continues  in  the  employment  with  the 
knowledge  of  such  a  breach  of  such  duty  and  is  injured,  he 
may  recover  for  such  injury.  The  mere  fact  that  there  has 
been  a  violation  of  a  statutory  duty  does  not  relieve  the  in- 
jured party  from  exercising  due  care.  •  The  failure  of  a 
railroad  company  to  observe  its  statutory  duty  and  as  an 
engine  approaches  a  crossing  sound  the  whistle  or  ring  the 
bell,  does  not  excuse  the  traveler  from  exercising  care  as 
he  approaches  a  crossing.  Louisville,  etc.,  R.  Co.  v.  Wil- 
Hams,  20  Ind.  App.  576,  and  cases  cited. 

Section  9  of  the  act  of  June  3,  1891,  §7469  Bums 
1894,  §5480j  Ilorner  1897,  provides:  "That  the  owner, 
operator,  agent,  or  lessee  shall  cover  the  cages  with  one- 
fourth  (1-4)  inch  boiler  plate,  so  as  to  keep  safe  as  far  as 
possible  persons  descending  into  and  ascending  out  of  such 
shaft,  and  no  person  shall  descend  amy  shaft  when  coal  is 
ascending  on  the  other  cage."  Section  7483  Bums  1894, 
§5480y  Homer  1897,  provides  a  penalty  for  the  violation 
of  any  of  the  provisions  of  any  action  of  the  act.  Section 
7473  Bums  1894,  §5480n  Ilorner  1897,  reads:  "That  for 
any  injury  to  person  or  persons  or  property  occasioned  by 
any  violation  of  this  act,  or  any  wilful  failure  to  comply 
with  any  of  its  provisions,  a  right  of  action  against  the 
owner,  operator,  agent  or  lessee  shall  accrue  to  the  party 
injured  for  the  direct  injury  sustained  thereby." 

We  can  not  agree  with  counsel  that  because  appellant  was 
not  ascending  or  descending  the  shaft  and  had  not  gone  into 
the  cage  for  that  purpose,  that  he  could  have  no  right  of 
action  under  the  statute.  The  strict  letter  of  these  sections 
might  thus  limit  their  application.  But  the  manifest  in- 
tention of  the  whole  act  is  to  protect  persons  working  in  coal 
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mines.  It  is  a  familiar  rule  that  that  which  was  within  the 
intention  of  the  legislature  is  within  the  statute  although  not 
strictly  within  its  letter.  The  general  scope  of  the  whole 
statute  is  not  limited  to  protecting  persons  only  when  going 
up  or  down  the  shaft.  When  the  above  sections  were  en- 
acted the  legislature,  as  shown  by  the  scope  and  title  of  the 
act,  was  considering  the  question  of  regulating  the  working 
of  coal  mines,  the  weighing  of  coal,  providing  for  the  safety 
of  employes,  protecting  persons  and  property  injured.  See 
Acts  1879,  p.  19;  Acts  1891,  p.  57.  Applying  the  well 
known  rules  for  the  interpretation  of  statutes  we  can  not 
escape  the  conclusion  that  a  person  working  in  the  cage  at 
the  bottom  of  the  shaft  is  as  much  within  the  reason  and 
intention  of  the  statute  as  he  is  when  going  in  and  out  of  the 
mine. 

The  Illinois  and  Missouri  statutes,  under  which  the  cases 
of  Litchfield  Coal  Co.  v.  Taylor,  81  111.  590,  and  Durant  v. 
Lexington  Coal  Co.,  97  Mo.  62, 10  S.  W.  484,  were  decided, 
contained  provisions  imposing  a  duty  upon  the  owners  of  a 
mine  operated  by  shaft  to  provide  suitable  means  of  signal- 
ing between  the  bottom  and  tlie  top  thereof,  and  to  provide 
safe  means  of  hoisting  and  lowering  persons  in  a  cage  cov- 
ered with  boiler  iron,  so  as  to  keep  safe,  as  far  as  possible, 
persons  descending  into  and  ascending  out  of  the  shaft,  and 
requiring  the  top  of  each  shaft  and  the  entrance  to  each  in- 
termediate working  vein  to  be  fenced  by  gates.  And  both 
statutes  contain  this  provision :  "For  any  injury  to  person 
or  property,  occasioned  by  any  wilful  violation  of  this  act, 
or  wilful  failure  to  comply  with  any  of  its  provisions,  a 
right  of  action  shall  accrue  to  the  party  injured  for  any 
direct  damages  sustained  thereby."  Laws  Mo.  1881,  p. 
170;R.  S.  111.  1874,p.  708. 

In  the  Missouri  case  counsel  had  argued  that  knowledge 
on  the  part  of  the  injured  party  that  the  cage  was  not  cov- 
ered with  iron,  and  that  no  contrivance  had  been  provided 
for  signaling  from  top  to  bottom,  and  that  the  top  of  the 
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shaft  had  no  gates  or  other  protection,  should  defeat  the  ac- 
tion. In  answer  to  this  the  court  said :  "Such  a  declaration 
of  law  would  in  effect  nullify  the  statute.  Knowledge  only 
by  the  plaintiff  of  the  failure  of  the  defendant  to  have  the 
mine  provided  with  these  protections  will  not  defeat  the 
action.  It  tnust  be  remembered  that  the  plaintiff,  to  pre- 
vail, must  show  a  wilful  violation  or  failure  to  comply  with 
the  statutory  regulations.  Our  statute  seems  to  be  the  same 
as  that  of  Illinois,  and  it  has  been  held  there  that,  though  the 
injured  person  may  not  have  been  entirely  free  from  fault, 
still  if  the  jury  found  that  the  wilful  conduct  of  defendant 
resulted  in  injury,  the  verdict  would  be  justified.  Litch- 
field Coal  Co.  V.  Taylor,  81  111.  590.  But  we  do  not  say  in 
this  case  that  plaintiff  could  recover,  if  guilty  of  negligence 
himself.  There  is  evidence  in  this  case  that  plaintiff  was 
out  of  his  place  when  in  the  cage,  and  that  he  should  have 
pushed  the  pit  car  into  the  cage.  On  the  other  hand,  there 
is  evidence  that  Ue  had  direction  from  the  pit  boss  to  pull 
the  car  in,  and  that  he  had  been  provided  with  hooks  to  do 
the  work  as  he  did,  and  that  he  was  not  negligent.  Whether 
he  was  guilty  of  negligence  contributing  to  the  injury  was 
submitted  to  the  jury  on  various  instructions  favorable  to 
defendant.'^  In  the  Illinois  case  the  court  used  this  lan- 
guage: "Where  an  action  is  brought  to  recover  for  an  in- 
jury resulting  from  the  negligence  of  another,  which  was 
not  wanton  or  wilful,  it  is  an  essential  element  to  a  recovery 
that  the  plaintiff  or  party  injured  must  have  exercised  ordi- 
nary care  to  avoid  the  injury,  but,  as  we  understand  tho 
authorities,  where  the  injury  has  been  wiKuUy  inflicted  an 
action  may  be  maintained,  although  the  plaintiff  or  party 
injured  may  not  have  been  free  from  negligence."  In  that 
case  the  jury  was  instructed  that  if  they  believed  from  the 
evidence  that  decedent  did  not  exercise  due  care  and  that  his 
death  \vould  not  have  happened  but  for  his  own  negligence 
they  should  find  for  the  defendant.  'TTor,"  said  the  court, 
"does  the  evidence  justify  the  theory  that  the  misconduct 
of  the  decedent  materially  contributed  to  the  injury." 
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It  is  thus  seen  that  under  the  Illinois  and  Missouri  stat- 
utes an  action  did  not  lie  unless  there  had  been  a  wilful 
violation  of  the  act  or  a  wilful  failure  to  comply  with  some 
of  its  provisions.  Yet  these  amount  to  negligence  only.  To 
say  that  an  injury  resulted  from  a  wilful  failure  to  do  a 
duty  is  not  saying  that  the  injury  was  wilfully  inflicted. 
The  Indiana  statute  gives  a  right  of  action  for  an  injury 
occasioned  by  any  violation  of  the  act,  and  also  for  an  in- 
jury occasioned  by  the  wilful  failure  to  comply  with  the  act. 
Each  means  negligence  only.  While  there  can  be  no  such 
thing  as  wilful  negligence,  Miller  v.  Miller,  17  Ind.  App. 
605,  yet  there  may  be  degrees  in  negligence.  Terre  Haute, 
etc.,  R.  Co.  V.  Graham,  95  Ind.  286.  But  whether  negli- 
gence be  slight,  ordinary,  or  gross,  it  is  stiU  negligence,  and 
if  the  defendant  is  simply  charged  with  negligence,  contrib- 
utory negligence  is  a  defense.  The  complaint  in  the  case  at 
bar  seeks  redress,  for  a  negligent  omission  of  duty  and  not 
for  an  injury  wilfully  inflicted. 

In  Island  Coal  Co.  v.  Greenwood,  151  Ind.  476,  it 
was  held,  in  an  action  under  this  statute,  that  where  the 
employe  had  an  opportunity  equal  with  that  of  the  company 
to  ascertain  the  danger  of  coal  falling  from  the  roof  of  the 
place  where  the  employe  was  working,  there  could  be  no 
recovery.  Such  a  case  was  held  to  be  not  unlike  the  caving 
in  of  a  gravel  pit  which  has  been  held  a  danger  alike  open 
to  the  observation  of  employer  and  employe,  citing,  Vin- 
ccnncs,  etc.,  Co.  v.  White^  124  Ind.  376 ;  Swanson  v.  City 
of  Lafayette,  134  Ind.  625. 

The  case  of  Island  Coal  Co.  v.  Sherwood,  153  Ind. 
699  was  reversed  upon  the  authority  of  Island  Coal  Co.  v. 
Greenwood,  supra,  and  the  following  cases  cited:  Victor 
Coal  Co.  V.  Muir,  20  Col.  320,  38  Pac.  378,  46  Am.  St.  299 ; 
and  Queen  v.  Dayton  Coal  Co.,  95  Tenn.  458,  49  Am.  Rep. 
935,  32  S.  W.  460. 

In  Queen  v.  Dayton  Coal  Co.,  supra,  it  was  held  that  the 
employment  of  an  infant  in  a  mine  in  violation  of  a  statute 
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making  such  employment  a  misdemeanor  was  negligence 
per  86,  and  that  in  an  action  for  injuries  sustained  in  such 
employment  contributory  negligence  is  available  as  a  de- 
fense. 

In  Victor  Coal  Go.  v,  Muir,  supra,  appellee  was  injured 
by  a  rock  falling  from  the  roof  of  a  mine  where  he  was  work- 
ing. A  statute  of  that  state,  in  many  respects  similar  to  the 
Indiana  statute,  made  it  the  duty  of  the  owner  of  a  coal 
mine  to  employ  a  mining  boss  whose  duty,  among  other 
things,  was  to  see  that  all  loose  coal,  slate  and  rock  overhead 
were  carefully  secured  against  falling  in  or  upon  the  travel- 
ing ways,  made  it  a  misdemeanor  for  any  person  wilfully  to 
neglect  or  refuse  securely  to  prop  the  roof  of  any  working 
place  under  his  control,  and  provided :  "For  any  injury  to 
person  or  property  occasioned  by  any  violation  of  this  act, 
or  any  wilful  failiire  to  comply  with  its  provisions  by  any 
owner  or  lessee  or  operator,  of  any  coal  mine  or  opening,  a 
right  of  action  against  the  party  at  fault  shall  accrue  to  the 
party  injured  for  the  direct  damages  sustained  thereby."  It 
was  held  that  contributory  negligence  was  a  bar  to  appellee's 
action. 

It  will  be  noticed  that  the  sections  of  the  Colorado  and 
Indiana  statutes  giving  the  right  of  action  are  in  substance 
identical.  Although  the  court  in  the  Colorado  case  has  con- 
strued the  expression  a  "wilful  failure  to  comply  with  the 
act"  to  mean  wilful  negligence,  yet  the  opinion  rests  upon 
the  injured  party's  right  to  maintain  the  action  because  of 
the  company's  negligence  and  not  because  of  an  injury 
wilfully  inflicted. 

It  is  true  the  statute,  §7473,  supra,  gives  a  right  of  action 
to  the  person  injured.  But  this  right  would  have  existed 
by  virtue  of  the  common  law  and  independently  of  that 
section.  Neither  that  section  nor  the  rest  of  the  act  under- 
takes to  sav  what  the  suitor  shall  do  or  what  he  shall  be 
excused  from  doing  in  order  that  he  may  maintain  the  ac- 
tion. When  the  act  was  passed,  the  doctrine  of  contributory 
negligence  and  assumption    of   the  risk    was  established 
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through  repeated  decisions  of  the  courts.  There  is  nothing 
iu  the  act  which  shows  in  any  way  that  the  purpose  of  the 
legislature  was  to  change  that  doctrine.  Under  the  act  the 
company's  negligence  is  made  out  by  showing  the  violation 
of  the  statute.  It  says  nothing  about  the  fault,  if  any,  of 
the  injured  party.  There  is  nothing  in  the  act  that  indi- 
cates that  the  legislature  intended  the  injured  party  might 
recover  for  the  company's  negligence  although  himself  at 
fault.  We  can  not  read  this  into  the  statute.  If  there  is 
nothing  in  tlie  statute  which  manifestly  requires  a  different 
construction  it  must  be  construed  according  to  common  law 
principles.  As  we  construe  the  statute,  it  conferred  no 
special  right  of  action  in  terms.  It  simply  makes  the  fail- 
ure to  comply  with  the  provisions  of  the  act,  whether  a 
negligent  failure  or  a  wilful  failure,  an  act  of  negligence 
per  se  on  the  part  of  the  mine  owner,  agent,  or  operator.  As 
such  the  contributory  negligence  of  the  party  suing  is  avail- 
able as  a  defense. 

As  the  defect  in  the  covering  of  the  cage  was  open  and 
obvious  and  one  which  could  be  readily  seen  by  appellant 
had  he  looked,  we  must  conclude  from  the  averments  of  the 
complaint  that  the  risk  of  danger  from  falling  coal  was  as- 
sumed by  appellant.    The  demurrer  was  properly  sustained. 

Judgment  affirmed. 


The  Beck  and  Pauli  Lithographing  Company  v. 
The  Evansville  Brewing  Company  et  al. 

[No.  8,328.    Filed  December  11,  1900.] 

Contracts. — Construction, — A  contract  *'  for  five  M.,  each,  letter- 
heads, 8}xll,  business  cards,  envelopes,  statements,  at  twelve  dol- 
lars per  M.,  and  hangers  *  'i'  *  at  22c.  each, "  is  construed  as  a  mat- 
ter of  law  to  be  a  contract  for  the  purchase  of  5,000  hangers  at  22c. 
each,  as  well  as  for  5,000  each  of  letter-heads,  cards,  envelopes  and 
statements  at  twelve  dollars  per  thousand,    pp.  ees-ses. 

Samb.  —  Construction.  —  A  contract  is  only  to  be  construed  most 
strongly  against  the  moving  party  when  it  will  equally  admit  of 
two  or  more  interpretations,    p.  669. 
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From  the  Posey  Circuit  Court.    Reversed, 

G.  V.  MenzieSj  Tarrant,  Kronshage,  McGovem  &  Diet- 
mann,  for  appellant. 

/.  W.  Spencer  and  /.  B.  Brill,  for  appellees. 

Wiley,  J. — Appellant  was  plaintiff  and  sued  upon  the 
following  instrument:  "Evansville  Ind.,  Mch.  13  '91., 
Evansville  Brwg.  Co.  Dear  Sirs.  We  will  submit  to  you 
designs  for  your  stationery  including  design  for  cut  of 
building  also  calendar  sketch  for  Gambrinus  hanger  as  per 
pencil  rough  shown  you,  all  to  be  lithographed  in  first  class 
style,  and  proofs  submitted.  Will  furnish  you  5  M.  each, 
letter-heads  8^^  x  11,  business  cards,  envelopes,  statements 
at  $12  pr.  M.,  and  hangers  on  chromo  plate  paper  tinned 
top  &  bottom  with  trade  mark  and  proper  wording  at  22c. 
each.  No  extra  charge  to  be  made  for  sketches  and  same 
to  be  to  your  satisfaction  before  proceeding  with  work. 

"Stationery  to  be  in  gilt  red  &  black.  Hangers  to  be  de- 
livered by  June  10,  1891.*  Yours  truly.  Beck  &  Pauli  Lith. 
Co.  pr  Saville  Johnston.  Accepted.  Evansville  Brewing 
Co,  II.  Wimberg,  Pres." 

The  pleadings  in  the  case  are  voluminous,  but  no  question 
is  presented  affecting  them,  and  no  useful  purpose  will  be 
subserved  by  a  further  reference  to  them.  It  is  conceded 
that  the  judgment  rests  upon  the  first  paragraph  of  com- 
plaint. The  case  was  tried  before  a  jury,  and,  under  an  in- 
struction by  which  the  court  construed  the  contract,  the  jury 
returned  a  verdict  for  appellant  for  $514.65.  Appellant's 
motion  for  a  new  trial  was  overruled,  and  such  ruling  is 
challenged  by  the  assignment  of  errors.  The  decision  of  the 
questions  involved  depends  upon  the  construction  of  the 
contract  sued  on.  The  court,  on  its  own  motion,  gave  in- 
struction number  one,  and  this  was  the  only  instruction 
given.  Appellant  tendered  three  instructions,  which  the 
court  refused  to  give.  The  appellant  introduced  in  evi- 
dence the  contract  sued  on,  and  called  as  a  witness  the  pres- 
ident of  the  appellee  brewing  company,   Mr.   Wimberg. 


664:        APPELLATE  COURT  OP  INDIANA, 

Beck,  etc.,  Co.  v.  EvansTille  Brewing  Co. 

This  witness  testified  that  the  brewing  company  received 
all  the  stationery  mentioned  in  the  contract,  consisting  of 
letter-heads,  statements,  business  cards  and  envelopes  being" 
5,000  of  each.  That  at  the  time  the  stationery  was  shipped 
to  the  company,  200  "Gambrinus  hangers''  were  also 
shipped;  that  the  company  received  the  stationery  at  $12 
per  1,000;  that  soon  after  300  more  ^^hangers"  were  re- 
ceived, and  subsequently  the  balance  of  the  5,000  were  de- 
livered to  the  appellee,  received  by  it  and  stored  in  its  place 
of  business.  This  witness  also  testified  that  the  last  ship- 
ment of  hangers  had  not  been  used  by  the  appellee.  This 
was  all  the  evidence  given  in  the  cause. 

The  court,  in  its  instruction,  construed  the  contract,  and 
by  such  construction  told  the  jury  that  appellee  was  liable 
to  appellant  for  the  letter-heads,  business  cards,  statements, 
and  envelopes,  5,000  each,  and  for  the  first  500  hangers 
received  by  it,  in  the  aggregate  sum  of  $350.50,  together 
with  six  per  cent,  interest  from  August  13,  1891,  making 
a  total  of  $514.65,  for  which  amount  the  jury  were  in- 
structed to  return  a  verdict  for  appellant,  and  held,  and  so 
told  the  jury,  in  effect,  that  appellee  wa5  not  liable  for  the 
remaining  4,500  hangers.  This  instruction  caai  not  be 
upheld  for  at  least  two  reasons:  (1)  The  contract  from 
its  terms  and  the  subsequent  acts  of  the  parties  will  not  bear 
the  construction  placed  upon  it,  and  (2)  it  wholly  disregards 
the  fact  that  appellant  received  the  hangers,  stored  them 
away,  and  made  no  offer  to  return  them.  If  it  be  conceded 
that  the  contract  is  ambiguous,  indefinite,  and  uncertain 
(and  this  is  stoutly  denied  by  appellant),  yet  in  construing 
it,  the  surrounding  circumstances  and  the  subsequent  con- 
duct of  the  parties  may  be  resorted  to. 

In  Mobile,  etc.,  B»  Co.  v.  Jurey,  111  U.  S.  584,  4  Sup. 
Ct.  566,  28  L.  ed.  527,  it  was  held  that,  in  instructing  a 
jury  as  to  the  construction  of  a  writing  offered  in  evidence 
as  a  contract,  the  court  should  consider  surrounding  cir- 
cumstances as  well  as  the  language  and  subject-matter. 
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In  11  Am.  &  Eng.  Ency.  of  Law  (1st  ed.)  512,  it  is 
said:  "He  who  interprets  should,  as  far  as  possible,  put 
himself  in  the  position  of  the  parties  at  the  time  the  writing 
was  executed.  This  is  only  another  way  of  saying  that  the 
intention  of  the  parties  should  govern.  Regard  must  be 
given  to  the  occasion  which  gave  rise  to  it,  the  relative  posi- 
tion of  the  parties,  and  their  obvious  designs  as  to  the  object 
to  be  accomplished.  But  if  the  meaning  and  intention  of 
the  parties  cannot  be  ascertained  from  the  language  of  the 
instrument,  when  thus  illustrated,  it  is  void  for  uncertainty. 
Where  there  are  two  interpretations,  that  one  will  be  fol- 
lowed which  is  consistent  with  the  conduct  of  all  the  parties. 
In  all  cases  attention  must  be  given  to  the  subject-matter  in 
the  light  of  contemporaneous  facts  and  circumstances." 

In  Bement  v.  Clayhrook,  5  Ind.  App.  193,  this  court,  by 
Black,  J.,  said :  "Where  the  language  of  a  written  contract 
is  indefinite,  ambiguous,  or  of  doubtful  construction,  the 
practical  interpretation  given  it  by  the  parties  in  acting 
pursuant  to  it,  is  entitled  to  great,  if  not  controlling,  influ- 
ence in  arriving  at  the  true  intention."  See,  also,  Chicago 
V.  Sheldon^  9  Wall.  50,  19  L.  ed.  594 ;  Reissner  v.  Oxley, 
80  Ind.  580 ;  Lyles  v.  Lescher,  108  Ind.  382 ;  Gaylord  v. 
City  of  Lafayette,  115  Ind.  423;  Louisville,  etc.,  R.  Co.  v. 
Reynolds,  118  Ind.  170. 

The  work  which  the  contract  required  the  appellant  to 
do  was  a  special  work,  and  the  product  of  its  labor  and  skill 
was  specially  adapted  to  the  business  in  which  the  appellee 
was  engaged.  We  know  as  a  matter  of  common  knowledge 
that  lithographing  is  an  art  which  requires  a  high  degree  of 
skill.  Appellant  and  appellee  both  knew  that  the  particular 
work  specified  in  the  contract,  and  the  product  of  that  work, 
could  only  be  done  for  and  used  by  appellee.  The  work 
would  possess  no  value  to  any  one  else.  Lithographing, 
which  is  done  by  engraving  on  stone,  is  an  expensive  work. 
The  "Gambrinus  hangers"  mentioned  in  the  contract  were 
to  be  on  "chromo  plate  paper  tinned  top  and  bottom  with 
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trade  mark  and  pl-oper  wording."  It  is  evident  from  the 
contract  itself  that  this  item  was  the  principal  one  named. 
Is  it  reasonable  to  suppose  that  appellant  would  leave  this 
item  of  the  contract,  which  involved  the  greatest  outlay  of 
money,  and  which  was  fo  be  its  greatest  reward  for  its  skill 
and  labor,  in  doubt  or  conjecture  ?  Or,  as  counsel  for  ap- 
pellant aptly  say,  "is  it  at  all  likely  that  where  the  price  per 
piece  for  lithographing  work  is  so  entirely  dependent  upon 
the  quantity  of  such  work  to  be  taken,  that  the  appellant 
would  fix  a  price  twenty-two  cents  each  and  leave  the  quan- 
tity at  the  option  of  the  appellee?"  If  so,  then  appellee 
would  have  been  the  sole  arbiter  of  that  part  of  the  contract, 
and  could  have  complied  with  its  terms  if  it  had  chosen 
to  accept  from  appellant  but  one  or  100  of  such  hangers. 
The  court  in  its  instruction  might  as  well  have  arbitrarily 
told  the  jury  that  appellee  could  only  be  required  to  pay  for 
one  hanger,  or  the  200  first  received,  as  to  have  fixed  the 
number  at  500.  Taking  the  contract  as  a  whole,  and  the 
circumstances  under  which  it  was  made,  we  are  unable  to 
reach  any  conclusion  other  than  that  a  fixed  and  definite 
number  of  hangers  was  to  be  furnished  and  accepted.  We 
will  enlarge  upon  this  suggestion  further  on  when  we-  come 
to  construe  the  contract  by  its  express  terms. 

Now  as  to  the  construction  of  the  contract  from  the  con- 
duct of  the  parties.  There  is  no  doubt  as  to  the  construction 
the  appellant  put  upon  it,  for  it  proceeded  under  the  con- 
tract to  lithograph,  tin,  etc.,  5,000  hangers,  according  to 
'^pencil  rough  shown  you'*  and  when  completed,  shipped 
them  to  appellee.  There  is  no  controversy  but  what*  the 
work  was  done  in  accordance  with  the  contract,  for  appellee 
received  and  used  500  of  them,  and  received  and  stored 
4,500.  After  appellee  received  these  hangers,  it  remained 
passive  and  did  not  do  or  say  anything,  so  far  as  the  record 
shows,  to  even  indicate  that  it  placed  a  diiferent  construc- 
tion on  the  contract.  By  its  acceptance  of  the  hangers,  and 
its  silence,  and  its  failure  or  offer  to  return  them,  the  ap- 
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pellant  had  the  right  to  believe  that  the  appellee  put  the 
same  construction  on  the  contract  that  it  did.  *  The  goods 
were  delivered  to  appellee  in  the  summer  of  1891,  and  this 
action  was  not  commenced  until  the  8th  day  of  May,  1899, 
and  during  all  that  time  appellee  retained  the  hangers,  and 
so  far  as  the  record  shows  never  made  any  complaint  about 
the  number.  By  the  acts  of  the  parties  as  above  specified, 
they  construed  the  contract  to  provide  for  5,000  hangers, 
I.  e.j  the  appellant  agreed  to  lithograph  and  furnish  that 
number  and  appellee  agreed  to  accept  and  pay  for  that 
number,  and  in  such  case  the  court  will  hold  them  to  that 
construction.  Frazier  v.  Myers,  132  Ind.  71 ;  Toledo,  etc, 
B.  Co.  V.  Burgan,  9  Ind.  App.  604 ;  Heath  v.  West,  68  Ind. 
548;  Johnson  v.  Oibson,  78  Ind.  282.  These  are  facts 
which  the  court  may  consider  in  determining  the  construc- 
tion that*  appellee  put  upon  the  contract.  Because  the  con- 
tract provided  for  a  greater  number  of  "hangers"  than  the 
appellee  wanted  or  needed  can  not  be  considered.  But  the 
contract  itself  is  not  indefinite,  ambiguous  or  uncertain.  It 
seems  to  us  that  it  will  bear  but  one  construction.  The  law 
forms  an  important  element  of  every  contract,  and  this  ele- 
ment becomes  as  much  a  part  of  the  contract  as  if  it  was 
expressly  incorporated  therein,  and  it  is  to  be  considered  in 
construing  the  contract.  Pennsylvania  Co,  v.  Clark,  2  Ind. 
App.  146.  In  Brown  v.  Brown,  49  Mass.  573,  it  was  said : 
"The  meaning  of  words  and  the  grammatical  construction 
of  the  English  language,  so  far  as  they  are  established  by 
the  rules  and  usage  of  the  language,  are,  prima  facie,  mat- 
ter of  law,  to  be  construed  and  passed  upon  by  the  court." 
Another  rule  of  construction  is  that  words  are  to  be  con- 
strued in  their  literal  meaning.  11  Am.  &  Eng.  Ency.  of 
Law,  515.  With  these  rules  in  view,  let  us  look  at  the  lan- 
guage of  the  contract  itself. 

The  contract  includes  stationery  with  cut  of  buildings, 
also  colored  sketch  for  "Gambrinus  hangers  as  per  pencil 
rough  shown  you."    By  the  express  terms  of  the  contract, 
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all  these  articles  are  "to  be  lithographed  in  first  class  style 
and  proofs  submitted."  It  provides  that  appellant  "will 
furnish  you"  (appellee)  "5  M.  each,  letter-heads,  business 
cards,  envelopes,  statements  at  $12  per  M.,  and  hangers 
on  chromo  plate  paper,  tinned  top  and  bottom  with  trade 
mark  and  proper  wording  at  22  cents  each."  By  this  con- 
tract, appellant  agreed  to  furnish  to  appeljee  5,000  each  of 
the  articles  specified,  and  no  other  construction,  either  legal 
or  grammatical,  can  be  put  upon  it.  The  word  "each,"  as 
used  in  the  contract,  refers  to  all  the  articles  named  which 
precede  it.  In  the  first  paragraph  of  the  contract,  the  sev- 
eral articles  proposed  to  be  furnished  are  named — ^the  word 
stationery  including  "letter-heads,  statements,  business  cards 
an4  envelopes."  The  second  paragraph  commences  with  the 
word  "all",  which  was  used  and  must  be  construed  as  refer- 
ring to  the  articles  named.  In  the  Century  Dictionary,  the 
word  "each"  is  thus  defined :  "Each — ^being  either  or  any 
imit  of  a  numerical  aggregate  consisting  of  two  or  three, 
indefinitely ;  used  in  predicating  the  same  thing  or  both  or 
all  the  numbers  of  the  pair,  aggregate  or  series  mentioned  or 
taken  into  account,  considered  individually,  or  one  by  one; 
often  followed  by  'one',  with  or  before  a  noun  (partitive 
genitive)  ;  as  each  sex ;  each  side  of  the  river ;  each  stone  in 
the  building ;  each  of  them  has  a  different  course  from  every 
other."  As  a  pronoun  the  definition  is  given  thus :  "Every 
one  of  any  number  or  numerical  aggregate,  considered  indi- 
vidually ;  equivalent  to  the  adjectival  phrase  'each  one' ;  as 
each  went  his  way;  each  had  two;  each  of  them  was  of  a 
different  size ;  that  is,  from  all  the  others  or  from  every  one 
else  in  the  number."  In  10  Am.  &  Eng.  Ency.  of  Law  (2nd 
ed.),  392,  it  is  said:  "'Each'  denotes  every  one  of  two 
or  more  comprising  the  whole."  See,  also,  Adams  Express 
Co.  V.  City  of  Lexington^  83  Ky.  657. 

There  are  five  articles  specified  in  the  contract,  the  last 
of  which  is  "hangers."  In  the  second  paragraph  of  the  con- 
tract they  are  all  mentioned  and  described  in  the  same  sen- 
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tence,  and  the  last  article  named  "hangers"  is  connected 
with  the  others  by  the  conjunction  "and."  The  sentence 
is:  "Will  furnish  you  five  M.  each,  letter-heads,  8^  x  11, 
business  cards,  envelopes,  statements  at  twelve  dollars  per 
M.  and  Tiangers'  *  *  *  at  22c  each."  The  conjunc- 
tion "and"  signifies  that  tie  last  article  "hangers"  is  to  be 
added  to  the  articles  that  precede  it.  It  does  not  seem  to  us 
that  there  can  be  any  confusion  or  doubt  about  the  meaning 
of  the  words  used.  The  sentence  just  quoted  is  complete 
and  grammatical.  The  whole  contract,  when  construed 
together,  is  easy  to  analyze  and  it  can  have  but  one  meaning. 
That  meaning  being  plain  and  definite,  the  court  must 
give  it  effect  as  it  is  written.  So  we  must  construe  the  con- 
tract, from  the  language  used,  to  mean  just  what  it  seems  to 
us  to  say,  and  that  is  that  appellant  agreed  to  furnish  5,000 
letter-heads,  5,000  business  cards,  5,000  statements  and 
5,000  envelopes  at  $12  per  1,000,  and  5,000  hangers  at 
twenty-two  cents  each. 

Counsel  for  appellee  invoke  the  canon  of  construction 
thaf  if  the  language  used  in  a  contract  is  ambiguous,  it  must 
be  considered  and  construed  most  strongly  against  the  party 
using  it;  and  that  hence  the  rule  should  be  applied  here, 
for  it  appears  from  the  contract  itself  that  appellant  was 
the  moving  party.  There  is  no  doubt  but  what  this  rule 
prevails  in  all  cases  where  it  is  applicable,  but  if  we  con- 
cede that  appellant  was  the  moving  party,  the  rule  would 
not  be  applicable,  unless  we  go  further  and  concede  that  the 
contract  is  ambiguous  and  xmcertain.  The  rule  was  early 
announced  in  this  State,  and  has  never  been  questioned, 
that  a  contract  is  only  to  be  construed  most  strongly  against 
the  grantor  or  moving  party,  when  it  will  equally  admit  of 
two  or  more  interpretations.  Falley  v.  Giles,  29  Ind.  114. 
This  rule  is  one  of  dernier  ressort,  and  is  to  be  invoked  only 
when  all  other  rules  of  exposition  fail.  2  Blacks.  Com.  380. 
Adams  v.  Warner,  23  Vt.  395.  As  before  said,  we  do  not 
regard  the  contract  before  us  as  being  ambiguous,  and  hence 
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it  is  not  to  be  construed  by  the  rule  to  which  we  have  just 
alluded.  The  court  below  put  a  wrong  construction  upon 
the  contract,  and  in  its  instruction  to  the  jury  committed  a 
reversible  error. 

Judgment  reversed,  and  the  court  is  directed  to  grant 
appellant  a  new  trial. 

Kobinson,  J.,  absent. 


Binford  v.  Dukes. 

[No.  8,292.    Filed  December  12,  1900.] 

AppbaIj  and  Error.— JVeio  IVio/.— Neither  the  grouod  that  "a  find- 
ing and  judgment"  on  a  counterclaim  is  contrary  to  law,  nor  that 
it  is  contrary  to  the  evidence,  is  a  cause  for  a  new  trial  recognized 
by  statute,    pp.  670,  671. 

Same. — Motions, — How  Made  Part  of  Record. — To  make  motions  to 
retaz  costs  or  to  modify  the  judgment  parts  of  the  record  by  order 
of  court,  instead  of  by  bill  of  exceptions,  they  must  be  set  out  in 
the  order,    p.  671. 

From  the  Montgomery  Circuit  Court.     Affirmed. 
Ira  M.  Sharp,  for  appellant. 

Black,  J. — The  appellant  brought  suit  against  the  ap- 
pellee, and  among  the  pleadings  filed  by  the  latter  was  a 
counterclaim,  a  demurrer  to  which  was  overruled.  Though 
this  ruling  is  assigned  as  error,  no  objection  to  the  counter- 
claim is  pointed  out.  Therefore,  this  alleged  error  is 
waived!  The  cause  was  tried  by  the  court,  the  finding  being 
in  favor  of  the  appellant  for  a  portion  of  the  amount  of  a 
promissory  note  declared  upon  in  the  complaint,  and  the 
court  rendered  judgment  in  favor  of  the  appellant  for  the 
amount  of  the  finding  and  for  his  costs  made  on  the  issues 
joined  on  the  complaint,  and  adjudged  that  the  appellee 
recover  of  the  appellant  his  costs  laid  out  and  expended 
on  his  counterclaim. 

The  appellant  moved  for  a  new  trial  of  the  issue  joined 
on  the  counterclaim,  assigning  as  the  grounds  of  his  mo- 
tion:    (1)     Because  "the  finding  and  judgment"  of  the 
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court  in  favor  of  the  appellee  on  the  counterclaim  is  con- 
trary to  law;  (2)  because  "the  finding  and  judgment"  of 
the  court  in  favor  of  the  appellee  on  the  counterclaim  "is 
contrary  to  the  evidence."  Neither  of  these  grounds  is  a 
cause  for  a  new  trial  recognized  by  the  statute. 

The  appellant  has  assigned  as  error  the  overruling  of  his 
motion  to  retax  the  costs ;  also,  the  overruling  of  his  motion 
to  modify  the  judgment.  There  is  no  bill  of  exceptions  in 
the  record,  and  neither  of  these  motions  is  contained  in  an 
order  of  court  making  it  a  part  of  the  record. 

To  make  such  motions  parts  of  the  record  by  order  of 
court,  instead  of  by  bill  of  exceptions,  they  must  be  set  out 
in  the  order.    Close  v.  Pittsburgh,  etc.,  B.  Co.,  150  Ind.  560. 

Judgment  affirmed. 


The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 

Eailway  Company  v.  Elwood. 

[No.  8,011.    Filed  December  13,  1900.] 

Hastsb  and  Servant.— P6r«anaZ  Injuries, — Complaint. — Contributory 
Negligence. — A  complaint  against  a  railroad  company  by  an  employe 
for  personal  injuries  received  while  coupling  cars,  by  stumbling  over 
rubbish  permitted  by  defendant  to  accumulate  upon  the  tracks,  al- 
leging that  plaintiff  notified  defendant  six  weeks  before  the  injury 
to  remove  the  obstruction,  and,  not  being  in  a  position  to  see  the 
obstructions,  believed  defendant  had  removed  same,  shows  action- 
able negligence  on  the  part  of  defendant  and  that  plaintiff  was 
without  fault  contributing  to  his  injury,    pp.  67^-67 J^, 

Railroads. — Master  and  Servant— Voluntary  Relief  Association. — 
Personal  Injury. — Damages. — Where  an  employe  of  a  railroad  com- 
pany voluntarily  became  a  member  of  a  relief  association  conducted 
by  such  company,  and  agreed  that  if  injured  he  would  not  seek 
double  compensation  by  pursuing  both  the  relief  fund  and  his  rem- 
edy at  law  against  the  company,  the  acceptance  of  the  benefits 
from  the  relief  fund  to  which  he  was  entitled  for  an  injury  sus- 
tained constitutes  a  bar  to  an  action  at  law  against  the  company  for 
the  injury,    pp.  67J^676. 

From  the  Henry  Circuit  Court.     Reversed. 

J.  L.  Rupe  and  L.  P.  Newhy,  for  appellant. 


672        APPELLATE  COURT  OP  INDLAlNA, 

Pittsburgh,  etc.»  R.  Co.  v.  Elwood. 

WiLKY^  J. — Appellee  sued  appellant  in  a  single  para- 
grapli,  in  which  it  is  averred  that  on  May  28,  1893,  and 
for  a  considerable  time  prior  thereto,  appellee  was  in  the 
employment  of  appellant  as  a  yard  brakeman  in  its  railroad 
yard  at  Kichraond,  Indiana;  that  as  such  employe  it  was 
the  duty  of  appellee  to  aid  other  servants  and  employes  of 
appellant  in  said  yard  in  switching  and  distributing  freight 
cars  to  and  upon  the  various  tracks  and  switches  in  said 
yard,  and  to  make  up  trains  ©f  freight  cars  to  be  taken  to 
divers  points  and  places  on  the  lines  of  appellant's  railroad ; 
that  to  enable  appellee  to  perform  and  discharge  his  various 
duties  with  safety  to  himself,  it  became  and  was  thei  duty 
of  appellant  to  keep  the  surface  of  its  railroad  yard,  where 
it  was  necessary  for  appellee  to  go  in  the  discharge  of  his 
duties,  smooth  and  free  frc(m  obstructions  and  rubbish  over 
which  he  might  stumble  and  fall ;  that  about  6 :30  o'clock  on 
the  evening  of  May  28,  1893,  while  he  was  engaged  in  the 
discharge  of  his  duties  as  such  employe,  and  while  attempt- 
ing to  uncouple  the  rear  car  from  the  car  to  which  it  was 
attached  of  several  freight  cars  that  were  coupled  together 
and  attached  to  an  engine,  while  said  cars  and  engine  were 
moving  slowly  and  without  any  fault,  neglect  or  carelessness 
on  his  part,  he  stumbled  and  fell  over  a  large  lot  of  rubbish 
consisting  of  pieces  of  railroad  ties,  piles  of  cinders,  wood, 
iron  pins,  links,  couplings,  clinkers,  and  pieces  of  coke, 
which  appellant  had  carelessly  and  negligently  deposited 
and  suffered  to  accumulate  on  the  railroad  track  and  switch 
between  the  rails  thereof,  on  which  said  cars  were  when 
appellee  was  attempting  to  uncouple  said  car;  that  at  said 
time  he  did  not  know  that  said  obstructions  were  on  said 
track.  The  complaint  then  avers  that  appellee  saw  said 
obstructions  upon  the  track  about  six  weeks  prior  to  said 
28th  of  May,  1893,  at  which  time  he  caused  appellant 
"to  be  notified  thereof  and  to  remove  the  same,  and  that  he 
never  thereafter  saw  the  same  and  believed  that  defendant 
had  removed  them  from  said  track  or  switch  as  the  latter 
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promised  to  do."  The  complaint  then  describes  how  appel- 
lee stumbled  upon  such  rubbish  and  the  injury  he  received. 
A  demurrer  to  the  complaint  was  overruled.  Appellant 
answered  in  four  paragraphs^  oijie  of  which  was  a  general 
denial.  The  court  sustained  a  demurrer  to  the  second  and 
third  paragraphs  of  answer,  and  upon  the  issues  tendered 
by  the  general  denial,  the  fourth  paragraph  of  answer,  and 
the  reply,  the  case  was  submitted  to  a  jury  for  trial,  which 
resulted  in  a  general  verdict  for  appellee  for  $2,000.  The 
jury  also  found  specially  as  to  certain  facts  by  way  of 
answers  to  interrogatories.  Appellant's  motions  for  judg- 
ment upon  the  answers  to  the  interrogatories  and  for  a  new 
trial  were  respectively  overruled.  Each  of  the  rulings  above 
noted,  which  were  adverse  to  appellant,  are  assigned  as 
errors,  and  the  first  question  discussed  is  the  overruling  of 
the  demurrer  to  the  complaint.  The  appellee  has  not  filed 
any  brief. 

Counsel  for  appellant  argue  that  the  complaint  is  de- 
fective because  it  shows  that  appellee  assumed  the  risk  inci- 
dent to  the  hazardous  employment  in  which  he  engaged.  We 
need  not  cite  authorities  to  support  the  familiar  proposi- 
tion that  the  master  is  in  duty  bound  to  provide  a  reasonably 
safe  place  for  his  servant  to  work.  The  complaint  shows 
that  in  this  instance  the  appellant  failed  to  do  this.  It  is 
certainly  negligence  for  a  railroad  company  to  allow  rub- 
bish, such  as  described  in  the  complaint,  to  accumulate  on 
its  tracks  and  in  its  yards,  and  to  suffer  it  to  remain  there. 
Especially  is  this  true  in  a  switching  yard  where  the  em- 
ployes are  required  to  go  and  be  in  the  discharge  ©r  their 
duties  in  coupling  and  uncoupling  ears,  making  up  trains, 
etc.  We  learn  from  the  complaint  that  the  obstructions 
were  on  the  track  and  in  the  yard  some  six  weeks  before  the 
accident  complained  of ;  that  appellant  was  notified  thereof 
'  and  promised  to  remove  them.  Appellee  supposed  and  be- 
lieved they  were  removed,  and  the  complaint  specifical^ 

Vol.  26—48 


67i       APPELLATE  COURT  OP  INDIANA, 

Pittsburgh,  etc.,  R  Ck>.  v.  El  wood. 

avers  that  when  he  was  engaged  in  the  line  of  his  duty,  and 
when  he  was  injured,  he  did  not  see  them.  His  duty  re- 
quired him  to  go  in  between  two  cars  to  perform  the  service 
incumbent  upon  him  in  uncoupling  one  car  from  the  other, 
and  while  so  engaged,  and  while  the  cars  were  moving 
slowly,  and  he  was  performing  the  duty  imposed  upon  him 
by  the  terms  of  his  employment,  he  stumbled  on  the  obstruc- 
tions and  was  injured.  We  know  from  common  observation 
and  knowledge  that  the  distance  between  two  freight  cars 
when  coupled  together  is  barely  suflScient  to  permit  a  man  to 
stand  between  them.  While  in  that  position,  it  is  obvious 
that  he  could  not  see  under  the  cars  upon  the  track,  except  at 
his  feet,  to  look  for  and  observe  obstructions  upon  the  track. 
We  think  from  this  view  of  the  complaint  that  it  shows 
actionable  negligence  on  the  part  of  appellant,  and  that  ap- 
pellee was  without  fault  or  negligence  contributing  to  his 
injury.  The  court  did  not  err  in  overruling  the  demurrer  to 
the  complaint. 

The  next  question  discussed  is  the  sustaining  of  appel- 
lee's  demurrer  to  the  second  paragraph  of  answer.  The 
answer  is  very  voluminous,  and  is  based  upon  an  agreement 
between  appellant  and  appellee  by  which  the  latter  became 
a  member  of*  the  "Voluntary  Relief  Department  of  the 
Pennsylvania  lines  west  of  Pittsburgh.*'  This  voluntary 
relief  department  consisted  of  a  combination  and  organi- 
zation of  three  separate  railroad  companies,  under  the  man- 
agement and  control  of  the  Pennsylvania  system  of  rail- 
roads west  of  Pittsburgh.  The  answer  is  in  all  essential  re- 
spects like  a  similar  answer  in  the  case  of  Pittsburgh,  etc., 
R.  Co.  V.  Moore,  152  Ind.  345,  44  L.  R.  A.  638.  The  sub- 
stance of  the  answer  is  that  appellee  voluntarily  became  a 
member  of  said  relief  association  some  time  prior  to  his 
injury,  and  was  still  a  member  when  he  was  injured ;  that 
said  department  and  its  funds  were  managed  by  the  com- 
panies embraced  in  said  relief  department  without  expense 
to  the  fund ;  that  they  guaranteed  the  payment  of  all  its  ob- 
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ligations  and  made  up  all  deficiencies  in  the  fund  to  meet 
the  payment  of  all  benefits  due  its  members ;  that  said  relief 
department  had  a  set  of  rules  and  regulations  by  which  it 
and  its  members  were  governed  and  to  which  all  persons 
becoming  members  assented  and  agreed  to  be  bound  by 
when  they  became  members  thereof;  that  the  employe  is 
entitled  to  his  benefits  from  any  cause — ^from  sickness,  from 
accident,  from  his  own  fault  as  well  as  from  the  fault  of  the 
company.  The  answer  further  shows,  based  upon  the- rules 
and  regulations  of  the  company  and  appellee's  written  appli- 
cation for  membership  in  the  relief  department,  that  if  the 
appellee  should  become  disabled  without  faidt  of  the  com- 
pany, the  living  or  death  benefit  may  be  drawn  from  the 
fund  without  question.  If  disabled  by  the  fault  of  the 
company,  he  may,  after  injury,  elect  whether  he  will  accept 
the  benefits  from  the  fimd  or  pursue  his  remedy  at  law 
against  the  company.  The  answer  further  avers  that  by  the 
contract  between  appellant  and  appellee  that  if  injured  by 
the  fault  of  the  company  he  will  not  seek  double  compen- 
sation, by  pursuing  both  the  relief  fund  and  his  remedy  at 
law.  It  further  shows  in  effect  ,that  in  case  of  disability 
from  the  fault  of  the  company,  and  all  the  facts  and  condi- 
tions are  known  to  the  employe,  he  is  at  perfect  liberty  then 
to  choose  between  the  relief  fund  and  the  treasury  of  the 
company,  whether  he  will  accept  the  sure  and  immediate 
benefits  from  the  relief  fund,  or  take  his  chance  in  the 
courts  against  the  company,  and  that  an  adoption  of  one 
course  shall  be  held  an  abandonment  of  the  other.  The 
answer  further  charges  that  appellee  after  his  injury  elected 
to  accept  the  conditions  of  his  contract  providing  for  the 
payment  to  him  out  of  the  relief  fund  the  benefits  to  which 
he  was  entitled  by  the  terms  thereof,  and  that  the  company 
paid  to  him  and  he  received  and  accepted  from  it,  out  of 
said  fund,  the  benefits  to  which  he  was  entitled  from  the  date 
of  his  injury,  viz.,  from  May  29th  to  August  31,  1893. 
In  the  case  of  Pittsburgh,  etc.,  R.  Co.  v.  Moore,  supra,  the 
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Supreme  Court,  in  a  very  able  and  exhaustive  opinion  by 
Hadley,  J.,  held  a  similar  answer  good,  and  reversed  the 
judgment,  holding  that  it  was  error  of  the  court  below  in 
sustaining  a  demurrer  to  the  answer.  The  decision  in  that 
case  is  the  law  here  and  must  control.  It  follows  that  the 
trial  court  erred  in  sustaining  the  demurrer  to  the  second 
paragraph  of  appellant's  answer.  This  conclusion  makes  it 
unnecessary  to  decide  other  questions  presented  by  the  rec- 
ord and  discussed  by  coimsel. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  overrule  appellee's  demurrer  to  the  second  para- 
graph of  appellant's  answer. 

Comstock,  J.,  did  not  participate  in  the  decision  of  this 
case. 


Shilling  v.  Branipf. 

[No.  8,288.    Filed  December  14,  1900.] 

Assignment  fob  Bbneffp  of  Creditors.— Jlforfgagfes.—Jfw^-ue^ioYU 
not  Applicable  to  Evidence. — An  insolvent  debtor  executed  a  mort- 
gage on  real  estate  to  defendant  to  secnTe  plaintiff  and  other  cred- 
itors whom  he  wished  to  prefer,  defendant  giving  due  bills  to  each 
of  the  creditors  so  secured  as  a  memorandum  of  claim.  The 
next  day  the  debtor  made  a  general  assignment  for  the  benefit  of 
creditors,  and  the  assignee,  pursuant  to  an  order  of  court,  sold  and 
conveyed  the  land  to  defendant.  Defendant  paid  off  prior  liens,  and 
settled  with  all  of  the  other  creditors,  except  plaintiff,  who  refused 
to  accept  less  than  the  full  amount  of  his  claim  and  brought  suit  on 
the  due  bill  given  him  by  defendant.  Held,  that  the  court  erred  in 
instructing  the  jury  that  if  they  believed  that  defendant  accepted 
a  deed  to  the  land  assuming  the  encumbrances  thereon  he  would  be 
liable  for  the  full  amount  of  plaintiff's  debt,  where  the  deed  is  not 
in  evidence,  and  there  is  no  evidence  that  it  contained  any  stipula- 
tion for  the  assumption  of  the  encumbrances  by  the  grantee. 

From  the  Clark  Circuit. Court.     Reversed. 

0.  H.  Voight,  for  appellant. 
/.  W.  Fortune,  for  appellee. 

Black,  J. — This  was  an  action  on  a  due  bill  executed  by 
the  appellant  to  the  appellee.     Issues  were  formed  upon  va- 
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rious  paragraphs  of  answer  in  bar  and  an  answer  of  set-off, 
and  upon  trial  by  jury  a  general  verdict  was  returned  in 
.  favor  of  the  appellee  for  the  amount  of  the  due  bill,  less  the 
amount  of  the  set-off,  the  appellee  in  his  testimony  on  the 
trial  having  admitted  his  indebtedness  to  the  appellant  in 
the  amount  claimed  by  the  latter  as  a  set-off.  The  appel- 
lant's  motion  for  a  new  trial  was  overruled,  and  t^  is 
assigned  as  error. 

There  was  evidence  to  the  effect  that  one  James  Colvin, 
who  was  insolvent,  owned  personal  property  worth  about 
$150  and  a  certain  farm  estimated  to  be  worth  about  $1,000, 
the  farm  being  encumbered  by  a  school  fund  mortgage  for 
$300  and  a  judgment  in  favor  of  one  John  D.  Sharp  for 
$290.  Said  Colvin  executed  another  mortgage  to  the  appel- 
lant as  a  trustee,  to  secure  twelve  of  his  creditors  whom  he 
wished  to  prefer,  to  whom  he  owed  in  the  aggregate  $700, 
the  appellant  giving  due  bills  to  each  of  the  creditors  so 
secured  as  memoranda  of  the  amount  of  Colvin's  indebted- 
ness to  each,  the  due  bill  in  suit  for  $120.70  being  one  of 
them.  It  did  not  appear  that  there  was  any  agreement  to 
release  Colvin  from  his  indebtedness  to  the  creditors  so 
secured.  The  next  day  after  the  execution  of  the  last  men- 
tioned mortgage,  Colvin  made  a  general  assignment  for  the 
benefit  of  his  creditors  to  one  James  E.  English,  who  as  such 
assignee,  pursuant  to  order  of  court,  sold  said  farm  at  public 
auction,  and  the  appellant  having  bid  the  sum  of  $950  for 
the  farm  free  of  encumbrances,  and  this  being  the  highest 
bid,  the  assignee  under  order  of  court  conveyed  the  farm  to 
the  appellant  subject  to  encumbrances,  no  money  being  re- 
ceived therefor  by  the  assignee.  The  appellant  afterward 
paid  off  the  school  fund  mortgage  and  the  judgment  above 
mentioned,  and  settled  with  all  the  preferred  creditors, 
except  the  appellee,  paying  to  each  a  pro  rata  portion  of 
his  claim  upon  the  assumption  that  the  farm  was  worth  only 
$950,  the  amount  so  bid  therefor  by  the  appellant,  and 
that  the  preferred  creditors  were  entitled  to  a  pro  rata 
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division  among  them  of  that  amount  less  the  amount  of  the 
prior  encumbrances  so  paid  off  by  the  appellant.  The  appel- 
lee had  refused  to  settle  on  such  basis  and  claimed  the 
full  amount  of  the  due  bill  so  issued  to  him  by  the  ap- 
pellant as  trustee. 

The  court  in  its  instructions,  referring  to  the  deed  ex- 
ecuted under  order  of  court  by  said  assignee  to  the  appellant, 
stated,  that  if  the  jury  believed  from  the  evidence  that  the 
appellant  accepted  a  deed  from  said  assignee  for  certain 
land  and  the  deed  recited  that  the  appellant  assumed  the 
payment  of  the  encumbrances  on  the  land,  and  the  appel- 
lant held  a  mortgage  on  the  land  which  was  executed  to 
secure  appellee's  debt,  the  appellant  would  be  liable  for 
the  full  amount  of  appellee's  debt ;  that  when  a  person  buys 
land  and  assumes  the  encumbrances  thereon  as  a  part  of  the 
consideration  he  becomes  individually  liable  for  the  pay- 
ment of  such  encumbrances ;  also,  that  if  the  appellant  ac- 
cepted a  deed  from  said  assignee  for  the  land  described  in 
the  trust  mortgage  made  to  the  appellant  to  secure  the  ap- 
pellee's claim,  and  assumed  the  encumbrances,  according 
to  the  recitals  of  the  deed,  the  jury  should  find  for  the  appel- 
lee the  full  amount  of  his  due  bill  with  interest  from  the 
date  of  demand,  subject  to  any  proper  set-off  due  the  appel- 
lant. 

These  instructions  were  not  applicable  to  the  evidence  set 
out  in  the  bill  of  exceptions  as  all  the  evidence  given  on  the 
trial.  The  deed  executed  by  the  assignee  to  the  appellant 
does  not  appear  in  evidence ;  all  that  is  shown  as  to  its  con- 
tents appears  to  have  been  shown  by  parol  evidence  without 
objection,  and  there  is  no  evidence  whatever  that  it  con- 
tained any  stipulation  for  the  assumption  of  encumbrances 
by  the  grantee,  but  the  assignee  testified  that  he  was  in- 
structed by  the  court  to  convey  the  property  to  the  appel- 
lant subject  to  the  encumbrances,  without  receiving  any 
monev  from  him,  and  that  the  witness  made  a  deed  in  ac^ 
cordance  with  the  order  of  the  court  to  the   appellant. 


J 


NOVEMBER  TERM,  1900— Vol.  25.         679 

Lake  Erie,  etc.,  R.  Co.  v.  Taylor. 

1'here  was  no  evidence  in  contradiction  of  this  testimony. 
Thus  the  trial  court  seems  to  have  misled  the  jury  by  sub- 
mitting to  them  a  question  not  within  the  evidence. 

In  other  instructions  the  court  appears  to  have  intended 
to  submit  the  case  to  the  jury  upon  the  theory  of  a  convey- 
ance by  the  assignee  to  the  appellant  subject  to  the  encum- 
brances, and  in  this  connection  said  that  the  appellant  as  a 
trustee,  not  having  foreclosed  the  trust  mortgage  and  sold  the 
land  at  sheriff^s  sale,  could  not  say  what  amount  it  would 
bring  and  could  not  be  allowed  to  say  it  would  not  bring 
enough  to  pay  the  preferred  claims  in  full,  and  he  was  not 
in  a  position  to  say  the  claims  should  not  be  paid  in  fulL 
Such  instruction  was  calculated  to  lead  the  jury  to  under- 
stand that  under  the  circumstances  supposed  in  the  instruc- 
tion the  appellant  would  be  liable  to  a  recovery  at  law  of 
the  full  amount  of  the  claims  secured  by  the  trust  mortgage. 
There  is  nothing  in  the  case  characterizing  it  as  involving 
the  question  of  fraud.  While  under  the  facts  so  assumed 
by  the  court  in  the  instruction  last  above  mentioned  it 
would  be  true  that  the  trustee  should  not  be  allowed  arbi- 
trarily to  determine  the  value  of  the  mortgaged  property  as 
between  him  and  the  preferred  creditors,  so,  also,  they 
should  not  be  allowed  to  recover  as  at  law  the  full  amount  of 
their  claims,  without  regard  to  the  value  of  the  mortgaged 
property,  but  the  remedy  of  the  appellee  under  such  facts 
would  be  in  equity  to  enforce  the  execution  of  the  trust  by 
the  methods  of  a  court  of  equity. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Lake  Erie  and  Western  Railroad  Company  v. 

Taylor. 

[No.  8,396.    Filed  December  14,  1900.] 

Carriers. — Haitroads. — Injury  to  Passenger. — Instruction, — In  an 
action  by  a  passenger  against  a  railroad  company  for  personal  in- 
juries, it  is  proper  to  instruct  the  jury  that  plaintifiF  had  a  right  to 
rely  on  the  company's  discharging  its  duty  toward  her  in  providing 
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suitable  station  platforms,  and  such  assistance  from  trainmen  as 
might  be  necessary  to  enable  her  to  alight  in  safety,  the  stopping  of 
trains  at  stations  at  the  proper  place,  and  for  a  sufficient  leng^  of 
time  to  enable  passengers  to  alight  safely;  and  if  the  company  is 
negligent  in  the  discharge  of  one  or  all  of  such  duties  and  plaintiff 
was  injured  thereby  without  any  fault  on  her  part,  the  company  is 
liable  for  the  injuries  sustained. 

From  the  Tipton  Circuit  Court.     Affirmed. 

J.  B.  Cockrum,  George  Shirts  and  W.  R,  Fertig,  for  ap- 
pellant. 

T.  J.  Kane,  B.  K.  Kane,  T.  E.  Kane  and  B.  P.  Neal, 
for  appellee. 

Henley,  C.  J. — ^Action  by  appellee  against  appellant  to 
recover  damages  for  personal  injuries  received  through  the 
alleged  negligence  of  appellant.  The  complaint  was  in  three 
paragraphs.  A  demurrer  for  want  of  sujQScient  facts  was 
sustained  to  the  first  paragraph ;  the  second  paragraph  was 
withdrawn.  The  cause  went  to  trial  upon  the  third  para- 
graph of  the  complaint.  There  was  a  verdict  and  judgment 
in  favor  of  appellee.  Appellant  moved  for  a  new  trial, 
which  was  overruled.  The  motion  for  a  new  trial  calls  in 
question  the  suflSciency  of  certain  instructions  given  by  the 
trial  court  to  the  jury,  and  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.  These  are  the  only  questions  dis- 
cussed by  counsel  for  appellant.  It  is  contended  that  the 
following  instruction  is  erroneous:  "When  a  passenger 
enters  the  cars  of  the  railroad  company  for  transportation 
over  its  road,  he  or  she,  in  a  manner,  places  his  or  her  person 
m  the  custody  of  the  railroad  company,  and  has  the  right 
to  rely  upon  the  railroad  company's  discharging  its  duty  to 
provide  for  his  or  her  safety ;  this  duty  involves  the  provid- 
ing by  the  company  of  suitable  and  proper  platforms  on 
which  passengers  may  alight  from  trains,  and  such  assist- 
ance from  the  trainmen  and  employes  as  may  be  necessary 
to  enable  the  passenger  to  alight  safely  from  the  train,  and 
the  stopping  of  trains  at  its  stations  in  a  proper  place  and 
for  a  sufficient  length  of  .time  to  enable  the  passenger  to 
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alight  from  the  train  in  safety,  and  if  the  company  is  negli- 
gent in  failing  to  discharge  all  or  any  one  of  the  foregoing 
duties,  and  the  passenger  is  injured  by  such  failure  without 
fault  or  negligence  on  his  or  her  part,  the  company  is  liable 
for  the  injury  sustained."  We  regard  this  instruction  as  a 
correct  statement  of  the  law.  Ohio,  etc.,  B.  Co.  v.  Stans- 
herrj/y  132  Ind.  533 ;  Louisville,  etc.,  B.  Co,  v.  Miller,  141 
Ind.  533. 

Appellant's  counsel  do  not  in  fact  contend  that  this  in- 
struction is  incorrect  as  an  abstract  statement  of  the  law,  but 
their  contention  is  that  it  is  not  applicable  to  the  evidence 
and  issues  in  this  case.  We  .think,  however,  that  the  aver- 
ments of  the  third  paragraph  of  the  complaint,  upon  which 
this  cause  was  tried,  are  broad  enough  to  justify  the  giving 
of  this  instruction,  and  we  are  unable  to  see  in  any  event 
how  appellant  could  have  been  harmed  thereby.  There 
was  nothing  in  the  instruction  which  was  calculated  to  mis- 
lead the  jury.  When  we  have  examined  the  evidence  in 
this  cause,  we  find  sufficient  evidence  to  sustain  the  verdict. 
The  general  verdict  was  a  finding  in  favor  of  appellee  upon 
all  the  contested  questions,  and  the  evidence  being  conflict- 
ing, the  jury  had  a  right  to  determine  the  disputed  ques- 
tions of  fact. 

We  find  no  error.    Judgment  affirmed. 


Sprankle  v.  Bart. 

[No.  8,818.    Filed  December  14,  1900.] 

Negliqknob.— CZcamng  Drain. — Damages  to  Stock  on  Lands  Outside 
the  Line  of  tTie  Ditch, — That  one  has  the  right  to  go  upon  the  lands 
of  another  for  the  purpose  of  dredging  or  cleaning  a  ditch  does  not 
relieve  him  for  acts  of  negligence  committed  upon  the  lands  outside 
the  line  of  the  ditch,    pp.  683-684. 

JuDioiAL  Notice. — Animals,— Ckmrts  will  not  take  judicial  notice  that 
coal,  free  in  its  constituent  parts  from  poison,  would  not,  if  taken 
into  the  stomach  of  animals,  have  a  tendency  to  produce  death. 
p.  684- 

Negligenoe. — Complaint. — Contributory  Negligence. — In  an  action 
for  damages  resulting  from  acts  of  negligence  committed  in  clean* 
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ing  a  drain,  on  lands  outside  the  line  of  the  ditch,  an  allegation  in 
the  complaint  "  that  by  reason  of  said  careless,  negligent,  and  un- 
lawful acts  of  said  defendant,  which  were  without  fault  or  negli- 
gence on  plaintiff's  part,"  sufficiently  negatives  contributory 
negligence  on  the  part  of  plaintiff,    p.  684, 

Appeal  and  Erbor.— >l^en  Evidence  Not  in  jRecord.— Under  the  act 
of  March  8,  1899  (Acts  1899,  p.  884),  the  evidence  is  not  properly  in 
the  record,  where  it  is  not  shown  that  any  time  wais  fixed  by  the 
court  in  which  the  transcript  of  the  evidence  was  to  be  filed  with 
the  clerk,  the  clerk  does  not  certify  that  the  certificate  of  the  judge 
attached  is  that  of  the  judge,  and  the  certificate  of  the  clerk  does  not 
show  when  the  longhand  manuscript  of  the  evidence  was  filed  in 
his  office,    pp.  684,  ^86, 

Same. — Instructions. — Presumption. — It  will  be  presumed  on  appeal 
that  instructions  tendered  and  refused  were  refused  because  they 
were  not  tendered  in  time,  where  the  record  does  not  affirmatively 
show  that  they  were  tendered  before  the  argument  was  commenced. 
p.  686. 

From  the  Allen  Circuit  Court.     Affirmed. 

T.  E.  Ellison,  for  appellant. 

J.  M.  Barrett  and  S.  L.  Morris,  for  appellee. 

CoMSTOOK,  J. — The  complaint  in  this  cause  in  substance 
alleges  that  appellee,  who  was  plaintiff  below,  was  at  the 
time  of  the  commencement  of  this  action  and  for  five  years 
prior  thereto  had  been  tlie  owner  in  fee  of  certain  lands 
situate  in  Allen  county  and  described  in  the  complaint, 
through  which  a  certain  ditch  had  been  constructed ;  that  ap- 
pellant on  the  25th  day  of  May,  1898,  had  a  contract  to 
clean  said  ditch,  and  that  while  so  doing  he  carelessly,  neg- 
ligently and  unlawfully,  and  without  the  knowledge  or  con- 
sent of  the  appellee,  placed  coal  and  oil  waste  upon  the 
appellee's  lands,  which  were  then  being  used  for  the  pastur- 
ing of  his  cattle ;  that  the  appellee  was  pasturing,  on  said 
land  where  the  coal  and  waste  was  so  deposited,  his  cows 
and  other  cattle.  That  such  cattle  ate  the  coal  and  waste, 
which  caused  the  death  of  three  of  them  of  the  value  of 
$120;  that  the  coal  is  a  mineral,  and  the  oil  waste  a  sub- 
stance which  cattle  will  eat,  and  if  eaten  has  a  tendency  to 
and  will  produce  the  death  of  the  cattle  so  eating  the  same; 
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that  appellant  knew  that  the  cattle  were  eating  the  coal, 
and  that  the  same  would  cause  their  death ;  that  two  of  the 
cows  had  young  calves,  and  that  their  growth  was  stunted 
because  of  the  death  of  their  mothers,  to  the  damage  of  $10 ; 
that  he  carelessly,  negligently,  and  unlawfully  knocked 
down  110  rods  of  appellee's  fence,  without  right  or  permis- 
sion, and  neglected  to  rebuild  or  replace  the  same ;  that  he 
unlawfully  took  down  and  removed  a  flood-gate  crossing 
the  ditch  and  negligently  failed  to  replace  the  same,  whereby 
the  cattle  of  the  neighbor  entered  upon  the  lands  and 
trampled  down  eighteen  acres  of  appellee's  wheat;  that  by 
reason  of  said  careless,  negligent,  and  unlawful  acts  of  the 
appellant,  which  were  without  fault  or  negligence  on  the 
appellee's  part,  appellee  was  damaged  in  the  sum  of  $210. 
The  cause  was  put  at  issue  and  a  trial  resulted  in  a  verdict 
and  judgment  for  the  appellee  in  the  sum  of  $150.  With 
the  general  verdict  the  jury  returned  answers  to  inter- 
rogatories. 

The  errors  assigned  are :  (1)  That  the  court  erred  in  over- 
riding appellant's  motion  for  a  new  trial;  (2)  in  overruling 
appellant's  motion  for  judgment  upon  the  interrogatories; 
(3)  in  overruling  appellant's  demurrer  to  appellee's  com- 
plaint. 

It  is  urged  against  the  complaint  that  it  appears  there- 
from that  appellant  had  the  right  to  go  .upon  appellee's  land, 
and  that  some  power  was  necessary  to  propel  the  dredge; 
that  either  wood  or  coal  was  necessary  as  fuel  in  operating 
the  machinery;  that  appellant  was  not  a  trespasser  and  he 
could  not  be  liable  because  appellee's  cows  ate  his  coal. 

By  reference  to  the  complaint,  it  will  be  observed  that 
appellant  placed  coal  and  oil  waste  upon  the  lands  of  appel- 
lee, used  for  pasturing  his  cattle,  without  and  beyond  the 
lines  of  said  ditch.  Conceding  appellant's  right  of  entry 
upon  the  ditch,  he  would  still  be  liable  for  his  acts  of 
negligence  committed  upon  lands  outside  the  lines  of  the 
ditch.     Counsel  for  appellant  object  to  the  averment  that 
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coal  is  a  mineral  aud  oil  waste  a  substance  which  cattle  will 
eat  and  which  have  a  tendency  to  produce  the  death  of  the 
cattle  so  eating  them,  and  that  appellant  knew  the  cows 
were  eating  the  coal  and  that  the  same  would  cause  their 
death.  The  objection  made  to  the  averments  is  that  coal  as 
used  for  the  firing  of  dredges  is  a  harmless  mineral,  is  not 
presumed  to  be  poisonous,  and  that  mere  allegations  of  the 
complaint  can  not  change  its  character.  The  complaint  does 
not  allege  that  coal  is  poisonous,  but  that  if  eaten  would  have 
a  tendency  to  produce  death.  The  court  can  not  know  judi- 
cially that  coal  or  wood,  free  in  their  constituent  parts  from 
poison,  would  not,  if  taken  into  the  stomach  of  an  animal, 
have  a  tendency  to  produce  death.  But  there  are  other  alle- 
gations in  the  complaint,  the  sufficiency  of  which  is  not 
questioned,  to  constitute  a  cause  of  action,  viz. :  That  ap- 
pellant knocked  down  and  destroyed  without  permission  110 
rods  of  appellee's  fence  and  neglected  tb  rebuild  or  replace 
the  same ;  that  he  negligently  removed  a  flood-gate  crossing 
the  ditch,  being  a  part  of  a  division  fence  between  the  prop- 
erty of  appellee  and  one  Branstater,  and  failed  to  replace  the 
same,  whereby  the  cattle  of  said  Branstater  entered  upon 
the  lands  of  the  appellee  at  the  place  from  which  said  flood- 
gate was  so  removed  and  trampled  upon  and  damaged  grow- 
ing wheat  of  the  appellee.  It  is  further  objected  that  the 
complaint  does  not  negative  contributory  negligence  upon 
the  par.t  of  the  appellee.  This  allegation  is  in  the  following 
language :  "That  by  reason  of  said  careless,  negligent,  and 
unlawful  acts  of  said  defendant  which  were  without  fault 
or  negligence  on  plaintiff's  part."  The  complaint  was  suffi- 
cient to  withstand  a  demurrer. 

Counsel  for  appellee  object  to  the  consideration  of  any 
question  except  the  sufficiency  of  the  complaint  attempted 
to  be  raised  by  the  assignment  .of  errors,  upon  the  ground 
that  neither  the  evidence  nor  the  instructions  are  properly 
in  the  record.  It  is  manifest  that  an  attempt  has  been  made 
to  prepare  the  record  under  the  act  concerning  the  appoint- 
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ment  of  shorthand  court  reporters,  approved  March  3, 
1899,  Acts  1899,  p.  384.  'Section  5  of  said  act  provides: 
"Whenever,  in  any  cause,  such  reporter  shall  be  requested  to 
do  so,  he  shall  furnish  to  either  party  a  transcript  of  all  or 
any  part  of  said  proceedings  required  by  him  to  be  taken 
or  noted,  including  aU  documentary  evidence,  and  it  shall 
be  his  duty  to  furnish  the  same  written  in  a  plain,  legible 
longhand  or  typewriting  "as  soon  after  being  requested  to 
do  so  as  practicable,  and  he  shall  certify  that  it  contains  all 
the  evidence  given  in  the  cause." 

Section  6  of  said  act  is  as  follows:  "The  transcript  of 
the  evidence  so  prepared  by  such  reporter  shall  be  filed  by 
him  with  the  clerk  of  the  court  wherein  said  cause  is  tried, 
within  a  time  to  be  fixed  by  the  court  trying  such  cause. 
The  judge  of  said  court  shall  thereupon  attach  to  the  tran- 
script of  the  evidence  so  filed  by  such  reporter  a  certificate 
that  the  same  is  correct  and  contains  all  the  evidence,  and 
the  clerk  shall  incorporate  such  transcript  of  the  evidence 
and  the  certificate  signed  by  such  judge,  in  the  transcript  of 
said  cause,  and  state  in  his  certificate  that  the  same  is  the 
transcript  of  the  evidence  filed  by  such  reporter,  and  that  the 
certificate  attached  is  that  of  the  judge,  with  the  date  when 
the  same  was  filed  in  his  oflSce,  and  said  transcript  and  rec- 
ord, when  so  prepared,  shall  be  sufficient  to  present  to  the 
consideration  of  the  Supreme  or  Appellate  Court,  in  the 
determination  of  the  questions  presented  to  the  lower  court 
trying  such  cause,  and  the  clerk  shall  receive  no  fees  for  that 
part  of  the  transcript  of  record  containing  the  evidence." 

The  act  is  vague  and  uncertain  in  stating  "and  such  tran- 
script and  record  when  so  prepared  shall  be  sufficient,'*  etc., 
and  in  failing  to  state  what  it  shall  be  sufficient  to  present 
to  the  consideration  of  the  court.  But  treating  the  act  as 
sufficiently  definite  for  the  purpose  of  determining  the 
questions  raised  by  counsel  for  appellee,  the  record  before  us 
does  not  comply  with  its  requirements  for  the  following, 
among  other,  reasons:     It  does  not  appear  that  any  time 
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was  fixed  by  the  court  in  which  the  transcript  of  the  evi- 
dence was  to  be  filed  by  the  reporter  with  the  clerk  of  the 
court;  the  clerk  does  not  certify  that  the  certificate  of  the 
judge  attached  to  the  transcript  of  the  evidence  is  that  of 
the  judge,  with  date  when  the  same  was  filed  in  his  oflSce; 
the  certificate  of  the  clerk  does  not  show  when  the  long- 
hand manuscript  of  the  evidence  was  filed  in  his  office,  nor 
when  it  was  incorporated  in  the  bill  of  exceptions.  Under 
this  act,  for  these  reasons,  the  evidence  is  not  in  the  record. 
Koontz  V.  Hammond  J  21  Ind.  App.  76 ;  National  Bank  v. 
Berry,  21  Ind.  App.  261. 

Separate  reasons  for  a  new  trial  are  the  refusal  of  the 
court  to  give  instructions  numbered  four,  five  and  six  re- 
spectively requested  by  appellant.  It  does  not  affirmatively 
appear  from  the  record  that  these  instructions  were  tendered 
to  the  court  before  the  commencement  of  the  argument.  It 
will  therefore  be  presumed  that  the  refusal  was  upon  the 
ground  that  they  were  not  tendered  in  time  and  were  there- 
fore properly  refused.  Lofland  v.  Oohen,  16  Ind.  App.  67, 
and  authorities  there  cited. 

It  is  urged  that  certain  instructions  given  at  the  request  of 
appellant  are  irreconcilably  in  conflict  with  certain  others 
given  at  the  request  of  appellee.  To  determine  the  correct- 
ness of  instructions  given  would  require  an  examination  of 
the  evidence,  which  is  not  in  the  record.  The  court  in  the 
several  instructions  complained  of,  announced  general  prop- 
ositions of  law.  It  is  insisted  that  between  these  instruc- 
tions and  others  given  by  the  court  at  the  request  of  appel- 
lant in  which  an  attempt  is  made  to  apply  the  law  to  the 
evidence,  there  is  irreconcilable  conflict.  A  careful  con- 
sideration of  these  instructions  in  question  leads  us  to  the 
conclusion  that  the  position  of  appellant's  counsel  is  not  ten- 
able. This  disposes  of  all  the  questions  argued ;  those  not 
discussed  are  waived. 

We  find  no  error  for  which  the  judgment  should  be  re- 
versed.   Judgment  affirmed. 
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The  Advance  Manufacturing  Company  et  al.  v. 

Auch. 

[No.  8,267.    Filed  December  18, 1900.] 

Appeal. — Joint  Assignment  of  Errors. — ^Where  three  parties  have 
joined  in  an  appeal  by  the  assignment  of  joint  errorsi,  and  have  filed 
a  joint  brief,  it  is  too  late  for  two  of  them  to  say  that  they  decline 
to  join  in  the  appeal  of  their  co-appellant,    p.  690, 

Same. — Joint  Assignment  of  Error, — ^A  joint  assignment  of  error  must 
be  good  as  to  all  the  appellants  who  join  therein,  or  it  will  not  be 
good  as  to  any.    pp,  690-692, 

Work  and  Labor. — Foreclosure  of  haborei's  Lien. — Complaini, — In 
an  action  to  recover  for  work  and  labor  performed^  and  to  foreclose 
a  laborer's  lien,  if  the  complaint  states  facts  sufficient  to  support  a 
personal  judgment,  it  will  be  good  against  a  demurrer,  although  it 
may  not  state  facts  sufficient  to  justify  a  foredosure  of  the  lien. 
pp,  690,  691. 

From  the  Marion  Superior  Court.     Affirmed. 

Robert  Denny  and  G,  W.  McDonald,  for  appellants. 
Joseph  Collier,  for  appellee. 

Wiley,  J. — Appellee  was  plaintiff  below,  and  sued  ap- 
pellant and  others  to  recover  for  work  and  labor  performed 
for  appellant,  the  Advance  iManufacturing  Company,  and 
to  foreclose  a  laborer's  lien  under  the  statute.  The  com- 
plaint avers  that  on  and  for  some  time  prior  to  November 
6,  1896,  the  said  manufacturing  company,  a  corporation, 
was  engaged  in  manufacturing  and  selling  furniture,  etc. ; 
that  it  owned  and  used  a  large  amount  of  machinery,  tools, 
appliances,  etc.,  describing  them;  that  all  of  said  machinery, 
etc.,  was  located  within  the  buildings  and  structures  consti- 
tuting the  manufacturing  plant,  and  that  said  buildings,  etc., 
were  located  upon  certain  real  estate,  describing  it.  The 
complaint  also  avers  that  for  two  years  prior  to  said  6th 
of  November,  1896,  said  manufacturing  company  had 
been  and  was  hopelessly  insolvent;  that  at  no  time  from 
June,  1894,  to  November  6,  1896,  or  thereafter,  was  said 
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corporation  solvent;  that  on  said  last  named  day  said 
corporation  executed  a  general  deed  of  assignment  to  the 
appellant  Kramer  of  all  its  property  for  the  benefit  of  its 
creditors;  that  prior  to  said  assignment,  by  a  contract 
between  said  manufacturing  company  and  appellee,  which 
contract  was  made  in  1894,  appellee  was  to  perform  man- 
ual and  mechanical  labor  for  said  appellant  corporation 
at  a  fixed  and  stipulated  price  per  day;  that  appellee 
performed  all  the  duties  required  of  him  under  said  con- 
tract; that  he  performed  such  labor  until  said  company 
ceased  to  operate  its  plant,  shortly  prior  to  said  assign- 
ment ;  that  the  last  eighteen  days^  labor  so  performed  by 
him  has  not  been  paid  for ;  that  said  labor  is  of  the  reason- 
able value  of  $37.16,  and  that  by  reason  thereof  said  com- 
pany is  indebted  to  him  in  said  sum,  which  is  due  and  un- 
paid. The  complaint  avers  that  the  Indianapolis  Engine 
Company  and  appellants  Neerman  and  Kramer  each  claim 
to  have  some  interest  in,  title  to,  and  lien  upon  the  said  prop- 
erty of  said  manufacturing  company,  but  that  such  interest, 
title,  and  lien,  if  any,  is  inferior  to  appellee's  lien  for  work 
and  labor,  and  that  said  engine  company  and  appellants 
Neerman  and  Kramer  are  made  defendants  to  answer  to 
their  said  interests.  The  prayer  of  the  complaint  is  for  judg- 
ment against  the  Advance  Manufacturing  Company,  that 
said  sum  be  declared  a  lien  against  the  said  property  de- 
scribed ;  that  said  property  be  sold,  and  out  of  the  proceeds, 
after  the  payment  of  costs,  his  claim  be  paid,  and  that  the 
right,  title,  and  lien  of  all  of  said  defendants  (appellants) 
be  forever  barred,  etc. 

Each  of  the  original  defendants  answered  separately,  the 
answer  of  Kramer  being  in  two  paragraphs,  and  that  of 
the  manufacturing  company  and  Neerman  in  four  para- 
graphs. A  demurrer  to  the  second  paragraph  of  Kramer's 
answer,  and  to  the  second  and  third  paragraphs  of  Neer- 
man's  and  the  manufacturing  company's  answers,  was  over- 
ruled, and  a  separate  demurrer  to  the  fourth  paragraphs  of 
answer  of  the  last  two  named  appellants  was  sustained. 
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The  appellee  replied  to  these  several  second  ,and  third 
paragraphs  of  answers  in  three  paragraphs,  to  the  second 
and  third  of  which  separate  demurrers  were  sustained. 
Upon  the  issues  thus  joined,  the  cause  was  tried  by  the 
court,  resulting  in  a  finding  and  judgment  for  appellee. 
The  appellants  moved  separately  for  a  new  trial  on  the 
ground  that  the  decision  was  not  sustained  by  sufficient  evi- 
dence and  was  contrary  to  law.  This  motion  was  overruled. 
The  assignment  of  errors  is  joint,  and  is  as  follows :  "The 
appellants  say  there  is  manifest  error  in  the  judgment  and 
proceedings  in  this  cause  in  this :  (1)  The  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  (2) 
the  court  erred  in  sustaining  the  demurrer  of  appellee  to  the 
fourth  paragraph  of  the  separate  answer  of  the  Advance 
Manufacturing  Company  to  the  amended  complaint;  (3) 
the  court  erred  in  sustaining  the  demurrers  of  appellee  to 
the  fourth  paragraph  of  the  separate  answer  of  Gufltave 
A.  Neerman,  trustee,  to  the  amended  complaint;  (4)  the 

court  erred  in  overruling  the  motion  of  the  Advance  Manu- 
facturing Company  for  a  new  trial;  (5)  the  court  erred  in 

overruling  the  motion  of  Gustave  A.  Neerman,  trustee,  for 
a  new  trial;  (6)  the  court  erred  in  overruling  the  motion  of 
Andrew  Kramer,  assignee  of  the  Advance  Manufacturing 
Company,  for  a  new  trial." 

The  record  shows  that  all  of  the  appellants  prayed  an 
appeal  in  term  time,  which  was  granted  upon  filing  an 
appeal  bond.  Appellant,  the  Advance  Manufacturing 
Company,  filed  an  appeal  bond,  but  neither  of  the  other  ap- 
pellants did.  The  bond  filed  shows  that  the  manufacturing 
company  appeals  from  the  judgment  rendered  against  it. 
The  appeal  bond  was  filed  July  26,  1899,  and  the  record 
lodged  in  this  court  September  22, 1899.  The  record  shows 
that  the  assignment  of  errors  was  made  when  the  tran- 
script was  filed.  Appellants'  brief  was  filed  N'ovember  28, 
1899.    September  26,  1900,  appellants,  the  Advance  Manu- 

VOL.  25—44  . 
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facturing  Company,  and  Kramer,  assignee,  filed  an  origi- 
nal paper  in  this  court  in  which  they  "decline  and  refuse 
to  join  in  the  appeal  of  Gustavo  A  Neerman,  trustee,  *  *  * 
and  pray  that  they  may  not,  in  any  event,  be  further  con- 
sidered as  appellants  or  parties  to  the  appeal  herein/' 

It  is  urged  by  counsel  that  this  paper  disposes  of  the 
case  so  far  as  the  Advance  Manufacturing  Company  and 
Neerman  are 'concerned.  We  can  not  take  this  view  of  it, 
unless  we  treat  the  paper  as  a  dismissal  of  the  appeal  on 
their  part,  and  this  we  can  not  do.  As  to  the  right  of  one  or 
more  co-appellants  to  dismiss  his  or  their  appeal,  there  is  no 
doubt ;  but  here,  after  all  three  appellants  have  appealed  and 
they  all  have  assigned  joint  errors  and  filed  a  joint  brief, 
it  is  too  late  for  two  of  them  to  say  that  they  decline  to  join 
in  the  appeal  of  their  co-appellant.  So  we  must  disregard 
this  declination  to  join  in  the  appeal,  and  dispose  of  the 
case  upon  the  record  as  though  no  such  paper  had  been 
filed. 

The  first  error  assigned  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  As 
we  have  seen,  the  assignment  of  errors  is  joint,  and  it  is 
settled  by  repeated  decisions  that  a  joint  assignment  of 
error  must  be  good  as  to  all  the  appellants  who  join  therein 
or  it  will  not  be  good  as  to  any.  Sibert  v.  Copeland,  146 
Ind.  387 ;  Armstrong  v.  Dunriy  143  Ind.  433 ;  Carr  v.  Carr, 
137  Ind.  232 ;  Board,  etc.,  v.  Fraser,  19  Ind.  App.  520 ; 
Supreme  Council,  etc.,  v.  Boyle,  15  Ind.  App.  342 ;  Shick 
V.  Citizens,  etc.,  Co.^  15  Ind.  App.  329 ;  Killian  v.  StaiCy 
15  Ind.  App.  261.  The  complaint  is  assailed  for  the  first 
time  in  this  court.  The  complaint  avers  that  appellee  was 
employed  by  appellant,  the  Advance  Manufacturing  Com- 
pany, to  perform  certain  manual  and  mechanical  labor  for 
it ;  that  he  performed  such  labor ;  that  it  was  of  a  certain 
value ;  that  the  amount  claimed  was  due  and  unpaid ;  and 
a  demand  is  made  for  judgment  in  said  sum ;  and  that  the 
sum  found  due  be  declared  a  lien,  etc.    If  we  concede  that 
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the  complaint  is  insufficient  to  enforce  a  laborer's  lien  under 
the  provisions  of  our  statute,  yet  it  is  sufficient  to  authorise 
a  personal  judgment  against  appellant  manufacturing  com- 
pany, and  in  such  case  the  complaint  would  state  a  cause  of 
action  against  it,  and  if  it  does  not  state  a  cause  of  action 
against  appellants  Neerman  and  Kramer,  they  can  not  avail 
themselves  of  the  insufficiency  of  the  complaint  as  to  them, 
under  the  joint  assignment  of  errors.  In  GlarJe  v.  Maxwell^ 
12  Ind.  App.  199,  this  court  held  that  in  an  action  to  fore- 
close a  mechanic's  lien  that  if  the  complaint  failed  to  state 
facts  sufficient  to  justify  a  foreclosure  of  the  lien,  but  did 
state  facts  sufficient  to  support  a  personal  judgment,  it 
would  be  good  even  against  a  demurrer.  In  Bertha  v. 
Sparhsy  19  Ind.  App.  431,  it  was  held  that  where  enough 
facts  are  stated  in  the  complaint  to  bar  another  action  for 
the  same  cause,  it  will  be  held  sufficient  against  an  attack 
for  the  first  time  in  the  appellate  tribunal.  See,  also, 
Harris  v.  State,  123  Ind.  272,  Under  the  authorities  cited, 
the  complaint  stated  a  cause  of  action  against  appellant 
manufacturing  company.  This  being  true,  the  joint  assign- 
ment of  error  challenging  the  sufficiency  of  the  complaint  is 
unavailing  as  to  the  Co-appellants,  even  if  no  cause  of  action 
is  stated  against  them ;  and  as  to  whether  it  does  or  not,  we 
express  no  opinion. 

The  other  specifications  in  the  assignment  of  error  seek 
to  have  reviewed  the  action  of  the  court  in  overruling  the 
separate  demurrers  to  the  fourth  paragraphs  of  the  sepa- 
rate answers  of  appellants,  the  Advance  Manufacturing 
Company  and  Neerman,  and  the  overruling  of  the  separate 
motions  for  a  new  trial  of  all  the  appellants.  Where  appel- 
lants jointly  assign  error  questioning  rulings  made  on  sepa- 
rate demurrers,  or  overruling  separate  motions  for  a  new 
trial,  such  assignment  does  not  present  any  question  for 
decision. 

The  second  specification  of  the  assignment  of  errors  af- 
fects only  the  Advance  Manufacturing  Company ;  the  third 
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affects  only  the  appellant  Neerman ;  the  fourth  affects  only 
the  appellant  manufacturing  company ;  the  fifth  affects  only 
appellant  Neerman,  and  the  sixth  affects  only  appellant 
Kramer.  It  has  often  been  held  by  both  this  court  and  the 
Supreme  Court,  that  a  joint  assignment  of  error  by  several 
appellants  presents  no  question  as  to  a  ruling  against  one  of 
the  appellants,  and  which  constitutes  error  against  one  only. 
Sparhlinv.  Wardens,  etc.y  119  Ind.  535 ;  Arbuchle  v.  Swim, 
123  Ind.  208 ;  Walker  v.  Hill,  111  Ind.  223 ;  OHon  v.  TU- 
den,  110  Ind.  131;'  Hochstedler  v.  Hochstedlery  108  Ind. 
506 ;  Tucker  v.  Conrad,  103  Ind.  349 ;  Hubbard  v.  Bell, 
4  Ind.  App.  180.  In  the  last  case,  this  court,  by  Black,  J., 
said:  "The  error  assigned  must  be  available  in  favor  of 
all  who  join  in  the  assignment.  A  ruling  which  does  not 
affect  all  who  jointly  assign  it  as  error,  will  not  be  consid- 
ered. A  separate  error  against  one  of  the  several  appellants 
is  not  presented  by  a  joint  assignment  of  all." 

As  the  record  comes  to  us,  it  does  not  present  any  revers- 
ible error.    Judgment  affirmed.     • 


Heritage,  Treasurer,  v.  Bronnenberq. 

[No.  3,827.    Filed  December  18, 1900.] 

CoxjumBS. — Action  Against  Treasurer  for  Money  Owing  by  County, — 
An  action  at  law  cannot  be  maintained  against  a  certain  named 
person  as  county  treasurer  to  recover  a  judgment  for  money  owing 
by  the  comity. 

From  the  Madison  Superior  Court.    Reversed* 

M.  A.  Chipman,  8.  M.  Keltner  and  E.  E.  Hendee,  for 
appellant. 

J.  R.  Thomburgh  and  D.  L.  Bishopp,  for  appellee. 

Robinson^  J. — Appellee  sued  appellant  on  the  following 
warrant:  "No.  1732.  Specific  payable  out  of  coimty  rev- 
enue. $112.50.  Auditor's  office,  Anderson,  Ind.,  March 
18,  1893.  Treasurer  of  Madison  countv,  Indiana.  Pav 
to  Fred  Bronnenberg  the  sum  of  one  hundred  twelve  and 
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50-100  dollars,  for  damages  on  Martin  O'Briant  road,  as 
allowed  by  the  commissioners'  court  of  said  county  at  their 
March  term,  l893.  This  order  is  drawn  subject  to  all  taxes 
due  from  the  holder.  Attest,  C.  H.  Allen  Audr.  Madison 
county.  Indorsed,  Paid  April  23,  1894.  William  Bo- 
land." 

Appellee  avers  in  his  complaint,  which  is  entitled  ^Tred- 
erick  Bronnenberg  v.  Cyrenus  F.  Heritage,  Treasurer  of 
Madison  county,  Indiana,"  that  the  warrant  was  issued  to 
him,  but  that  on  the  23rd  day  of  April,  1894,  it  was  pre- 
sented for  payment  by  another  person  who  had  illegally 
obtained  possession  of  it  and  was  paid  by  Boland  then 
treasurer;  that  in  March,  1896,  appellant  learned  that  the 
former  treasurer  had  paid  the  warrant  by  mistake  to  the 
wrong  person,  who  thereupon  paid  back  the  money  to  appel- 
lant which  simi  is  now  held  by  him  as  treasurer ;  that  appel- 
lee is  the  person  named  in  the  warrant,  and  that  he  received 
it  from  the  auditor  and  receipted  therefor  September  8, 
1899,  and  on  the  same  day  presented  it  to  appellant  and 
payment  refused;  that  appellee  has  never  received  any 
money  on  the  warrant,  that  he  is  the  owner  thereof,  and 
that  the  same  is  past  due  and  unpaid.  "Wherefore,  the 
plaintiff  demands  judgment  against  the  defendant  for  the 
sum  of  one  hundred  twelve  and  fifty-hundredths  ($112.50) 
dollars,  and  for  all  other  relief."  The  warrant  is  filed  as 
an  exhibit. 

A  demurrer  to  the  complaint  was  overruled.  Answer  in 
one  paragraph  to  which  a  demurrer  was  sustained.  Appel- 
lant refused  to  plead  further  and  judgment  was  rendered, 
"that  the  plaintiff  recover  of  the  defendant  as  treasurer  of 
Madison  county,  Indiana,  on  warrant  K'o.  1732  dated 
March  18, 1893,  the  sum  of  the  amount  of  said  warrant,  the 
sum  of  one  hundred  and  twelve  dollars  and  fifty  cents.  It 
is  further  considered  and  adjudged  by  the  court  that  Mad- 
ison county,  Indiana,  be  taxed  with  all  costs  of  this  action 
in  the  sum  of  $ "   The  rulings  of  the  court  on  the 
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demurrers  to  the  complaint  and  answer  are  assigned,  as 
errors. 

This  is  not  a  proceeding  in  mandamus.  '  No  writ  was 
prayed  and  none  was  issued.  None  of  the  formalities  ob- 
served in  invoking  this  extraordinary  power  of  the  court 
were  observed  in  bringing  the  action  and  it  is  evident  that 
the  proceeding  was  not  begun  on  that  theory.  Counsel  have 
not  argued  the  case  upon  that  theory.  It  is  manifest  from 
the  pleading  that  the  proceeding  was  intended  to  be,  and  is, 
an  ordinary  civil  action.  We  have  said  this  much  for  the 
reason  that  were  it  a  proceeding  in  mandamus  appellate  ju- 
risdiction would  not  be  in  this  court.  Whether  mandate 
would  lie  in  such  a  case  it  is  not  necessary  for  us  to  deter- 
mine. See  Marks  v.  Trustees,  etc.y  56  Ind.  288 ;  Shelby  Tp. 
V.  Randlesy  57  Ind.  390;  Wood  v.  State,  ex  rel.,  155  Ind.  1. 

As,  we  construe  the  pleading  it  is  a  proceeding  to  recover 
a  sum  of  money  from  a  named  person  as  treasurer  of  the 
county.  The  pleading  could  lead  to  a  judgment  only  against 
the  person  as  treasurer  and  that  would  be  in  effect  a  judg- 
ment against  the  county.  No  judgment  is  asked  against 
anyone  in  his  individual  capacity.  And  this  seems  to  have 
been  the  view  of  the  trial  court  as  a  judgment  was  rendered 
against  the  person  as  treasurer  for  the  amount  of  the  war^ 
rant,  and  judgment  for  costs  was  rendered  against  the 
county.  If  the  county  owes  the  appellant  he  has  a  remedy 
to  recover  the  sum  owing.  But  he  is  not  here  pursuing  that 
remedy.  He  cannot  recover  it  in  an  ordinary  action  at  law 
against  the  county  treasurer.  The  county  treasurer  alone  is 
sued.  The  county  is  not  made  a  party.  As  the  pleading 
seeks  to  recover  a  judgment  for  money  owing  by  the  county 
by  suing  the  county  treasurer,  the  complaint  does  not  state  a 
cause  of  action. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 
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Thb  Baltes  Land,  Stone  and  Oil  Company  v. 

Sutton. 

[No.  8,062.    FUed  June  26,  1900.    Rehearing  denied  Deo.  18,  1900.J 

Vendob  and  Pusohasbb. —  Contractu. — Alignment, — Liability  of 
Assignee  for  Purchaee  Money, — Plaintifl  entered  into  an  agreement 
with  C.  to  oonvey  to  him  certain  described  real  estate  upon  the  pay- 
ment of  notes  executed  for  the  purchase  price,  it  being  provided 
that  upon  failure  to  make  any  payment  the  contract  should  become 
a  lease  and  the  payments  made  should  be  applied  as  rental  for  the 
seyeral  terms  between  the  times  of  payment,  and  that  the  coyenants 
and  agreements  should  extend  to  the  assigns  of  the  parties.  The 
contract  was  assigned  to  defendant,  who  went  into  possession  of  the 
land,  but  did  not  assume  the  payment  of  the  notes,  and  continued 
in  possession  until  default  was  made  in  payment.  Held,  that  al- 
though a  liability  existed  for  use  and  occupation,  an  action  could 
not  be  maintained  against  assignee  on  the  note. 

From  the  Blackford  Circuit  Court.     Reversed. 

John  Cantwell,  8.  W.  Cantwell,  L,  B.  Simmons,  R.  B. 
D'teibelbiss,  W.  Leonard  and  E.  Leonard,  for  appellant. 
J,  A.  Hindman,  for  appellee. 

Robinson,  C.  J. — Appellee's  complaint  avers  that  on 
June  26,  1895,  one  Cook  by  his  promissory  note,  a  copy 
of  which  is  made  an  exhibit,  promised  to  pay  appellee  $500, 
July  26, 1898,  which  is  due  and  impaid ;  it  is  further  averred 
that  on  the  same  date  appellee  and  Cook  entered  into  a  writ- 
ten contract  whereby  appellee,  in  consideration  of  certain 
payments  and  the  performance  of  certain  covenants  by  Cook, 
agreed  to  convey  to  Cook  in  fee  simple  certain  described 
lands.  Cook  agreeing  to  pay  appellee  $3,500  as  follows :  $500 
in  thirty  days  from  date  of  contract ;  $500  July  26,  1896 ; 
$500  July  26,  1897;  $500  July  26,  1898;  $500  July  26, 
1899;  $500  July  26,  1900;  $500  July  26,  1901,  evidenced 
by  notes  of  date  of  contract ;  Cook  having  the  privilege  to 
pay  at  any  time  the  entire  amount  unpaid,  when  he  should 
be  entitled  to  a  deed ;  Cook  also  to  pay  all  taxes,  assessments, 
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or  impositions  that  might  be  legally  levied  subsequent  to  the 
year  1895 ;  the  contract  further  providing  "that  in  case  of 
the  failure  of  the  party  of  the  second  part  (Cook)  to  make 
either  of  the  payments,  or  any  part  thereof,  or  perform  any 
of  the  covenants  on  his  part  hereby  made  and  entered  into 
at  the  time  and  in  the  manner  herein  provided,  this  con- 
tract shall  become  and  is  hereby  made  a  lease  of  the  above 
described  tract  from  first  party  hereto  to  second  party,  and 
the.  payments  herein  specified  for  shaU  be  and  are  hereby 
made  a  rental  for  said  premises  for  the  several  terms  be- 
tween the  times  of  said  payments,  and  upon  such  failure, 
this  contract  shall,  at  the  option  of  the  party  of  the  first 
part,  be  forfeited  and  determined,  and  the  party  of  the 
second  part  shall  forfeit  all  payments  made  by  him  on  this 
contract,  and  such  payments  shall  be  retained  by  the  said 
party  of  the  first  part  in  full  satisfaction  and  liquidation  of 
all  damages  by  him  sustained  and  he  shall  have  the  right  to 
reenter  and  take  possession  of  the  premises  aforesaid,  pro- 
vided that  before  reentering  and  taking  possession  thereof 
he  shall  tender  or  return  to  the  second  party  all  his  unpaid 
notes  that  are  not  due  at  such  time" ;  it  was  also  agreed  that 
the  time  of  payment  should  be  of  the  essence  of  the  contract 
and  that  all  covenants  and  agreements  should  extend  to  the 
heirs,  executors,  administrators  and  assigns  of  the  parties; 
on  July  19,  1896,  Cook  assigned  in  writing  a  one-half  in- 
terest in  the  contract  to  G.  W.  Spaulding  who  agreed  to 
pay  one-half  the  notes  then  unpaid ;  on  July  29,  1896,  Cook 
assigned  in  writing  the  other  one-half  interest  in  the  con- 
tract to  Ira  B.  Spaulding  who  agreed  to  pay  one-half  the 
notes  then  unpaid;  on  March  24,  1896,  the  Spauldings  as- 
signed in  writing  to  appellant  all  their  interest  in  the  con- 
tract and  in  pursuance  of  such  assignment  appellant  took 
and  still  retains  possession  of  the  land.  Judgment  is  prayed 
for  $800.  Overruling  a  demurrer  to  this  complaint  is  the 
only  error  assigned. 

The  contract  between  appellee  and  Cook  is  novel  but  it  is 
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susceptible  of  a  reasonable  and  fair  construction.  Appel- 
lant, as  assignee  of  Cook's  assignees,  did  not  assume  to  pay 
the  notes  named  in  the  agreement.  If  the  instrument  is 
construed  to  be  a  bond  for  a  deed,  appellant, "  as  such  as- 
signee, is  not  liable  to  a  personal  judgment  on  the  notes. 
Appellant  did  not  agree  to  assume  and  pay  the  notes.  The 
same  rule  should  govern  as  that  applied  to  a  purchaser  of 
land  encumbered  by  a  mortgage.  Hancock  v.  Fleming, 
103  Ind.  533;  Adams  v.  Wheeler,  122  Ind.  251;  Ayres 
V.  Randally  108  Ind.  595.  Had  Cook  continued  a  party 
to  the  agreement  and  paid  the  several  notes  as  they  became 
due,  at  the  expiration  of  the  time  he  could  have  demanded 
a  deed,  and  the  same  is  true  of  his  assignees.  But  it  was 
expressly  agreed  that  if  Cook  failed  to  make  any  pay- 
ment or  any  part  thereof  or  perform  any  covenant  in  the 
agreement  at  the  time  and  in  the  manner  provided,  the 
''contract  shall  become  and  is  hereby  mad©  a  lease"  of  the 
land  from  appellee  to  Cook  and  the  "payments  herein  pro- 
vided for  shall  be  and  are  hereby  made  a  rental  for  said 
premises  for  the  several  terms  between  the  times  of  said 
payments.'' 

Appellant  went  into  possession,  under  a  contract  which, 
if  fully  performed  by  it,  would  result  in  its  ownership  of 
the  land.  But  if  it  failed  to  perform  the  agreement  the 
stipulated  payments  were  to  become  rent.  It  is  quite  true 
that  if  a  person  goes  into  possession  of  real  estate  under  a 
contract  to  purchase,  he  does  not  thereby  become  the  ven- 
dor's tenant  so  as  to  become  liable  for  rent  in  case  the  con- 
tract is  rescinded.  Hopkins  v.  Ratliff,  115  Ind.  213.  But 
we  know  of  nothing  to  prevent  the  parties  from  agreeing 
that,  although  the  contract  is  originally  one  of  purchase,  it 
may  become,  under  certain  conditions  therein  named,  a 
lease.  It  is  a  matter  about  which  the  parties  might  right- 
fully contract  and  the  contract  when  made  may  be  enforced. 

Appellant,  as  assignee  of  the  contract,  went  into  posses- 
sion whereby  it  might  ultimately  become  the  owner  of  the 
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land.  It  could  become  such  owner  only  by  compliance  with 
the  contract^  and  making  the  payments  therein  provided. 
But  it  made  default  in  the  payment  due  July,  1898.  The 
contract  provided  for  this  default,  and  from  its  express 
terms,  appellant  having  taken  possession,  the  conclusion 
necessarily  follows  that  the  relation  of  landlord  and  tenant 
then  existed.  It  is  true  it  went  into  possession  as  a  pur- 
chaser and  continued  in  such  possession  until  default,  but  it 
certainly  will  not  be  heard  to  say  that,  by  the  terms  of  the 
contract,  it  is  not  liable  for  the  use  and  occupation  of  the 
premises  for  the  year  immediately  preceding  the  default 
The  contract  means  and  in  fact  says  that  upon  this  default 
the  contract  should  be  construed  to  be  a  lease  at  a  certain 
named  yearly  rental  stipulated  in  the  contract.  The  con- 
tract itself  extends  its  covenants  to  assignees,  and  although 
appellant  is  not  liable  on  the  note,  it  is  liable  upon  the 
covenants  in  the  contract  and  this  liability  arises  from  the 
privity  of  estate  through  its  interest  in  the  contract  and  its 
right  to  enjoy  its  benefits.  See,  Edmonds  v.  Mounsey,  15 
Ind.  App.  399 ;  Breckenridge  v.  Parrott,  15  Ind.  App.  411 ; 
Carley  v.  Lewis,  24  Ind.  23. 

The  contract  and  its  assignments  are  made  part  of  the 
complaint,  but  the  suit  is  not  to  recover  the  sum  named  in 
the  contract  as  rent.  The  theory  of  the  complaint  is  an 
action  on  the  note,  but  as  appellant  is  not  liable  on  the  note 
the  demurrer  to  the  complaint  should  have  been  sustained. 

Judgment  reversed. 
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State  V.  Ck>6ner. 


Third  National  Bank  op  Greensrurg  v.  Capp, 

.  Administrator,  etc. 

[No.  8,228.    Filed  Feb.  15«  1900.    Rehearing  denied  June  20^  1900.] 

From  the  Shelby  Cirouit  Court.    Affirmed. 

B,  F^  Bennfitt,  T.  E.  Davidson,  D.  A.  Myers,  T.  B.  Adams  and  Iscuie 
Carter^  for  aj^llant. 
B,  L.  Smith,  C.  Cambem  and  D.  L.  Smith,  for  appellee. 

COMSTCX7K,  J. — ^The  questions  involved  in  this  appeal  are  the  same  in 
principle  as  those  deoided  in  Tarplee  v.  Capp,  Adm.,  ante^  66.  Upon 
the  authority  of  that  decision  the  judgment  of  the  trial  court  is 
affirmed. 


Meek,  Administrator,  v.  Capp,  Administrator. 

[No.  8,229.    Filed  June  21, 1900.] 

From  the  Shelby  Cirouit  Court.    Affirmed. 

B.  F.  Bennett,  T.  E,  Davidson,  D.  A.  Myers,  T.  B.  Adams  and  Ismae 
Carter,  for  appellant. 

D.  L.  Smith,  C.  Cambem,  B.  L.  Smithy  K.  M.  Hard  and  B.  K. 
Adams,  for  appellee. 

Pbb  Curiam. — ^The  questions  involved  in  this  case  are  not  materi- 
ally different  from  those  in  the  case  of  Tarplee  v.  Capp,  Adm.^  ante^ 
66,  and  upon  the  authority  of  that  decision  the  judgment  is  affirmed. 


The  State  v.  Cosner  et  al. 

[No.  8,182.    Filed  October  9, 1900.] 

From  the  Lawrence  Circuit  Court.    Affirmed. 

J.  A.  Zaring,  S.  B.  Lowe,  McHenry  Owen  and  W.  L.  Taylor,  Attor- 
ney-General, for  State. 

C.  C  Matson,  J.  QHes,J.  C.  Lawler,  M.  B.  Hottd  and  W.' H.  Ed- 
wards^ for  appellees. 

CoMSTOOK,  J. — Indictment  for  extortion  in  one  county  based  upon 
§2106  Bums  1894,  §2018  Homer  1897.  From  the  action  of  the  trial 
court  in  quashing  the  indictment,  the  State  appeals.  In  the  case  of 
State  ▼.  Robinson,  28  Ind.  App.  424,  this  court  held  that  the  acts 
charged  in  the  indictment  before  us  did  not  constitute  an  offense  un- 
der the  section  named.  To  that  decision  we  adhere.  Judgment  af- 
firmed. 
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Strother  v.  The  State. 

[No.  3,512.    Filed  November  13, 1900.] 

From  the  Moiii;oe  Circuit  Court.    Affirmed. 

J.  R,  East,  R,  H,  East  and  J.  E,  Kelley^  for  appellant. 

W.  L.  Taylor ^  Attorney-General,  MerrUX-Moores  and  C.  C  HadUy, 

for  State. 

Wiley,  J. — ^The  reoord  before  us  presents  the  Identical  questions  as 
were  presented  hj  the  record  in  the  case  of  Roberts  v.  State,  ante, 
366.  The  evidence  in  this  case  is  a  carbon  copy  of  the  evidence  in  the 
Roberts  case.  The  decision  in  that  case  is  controlling  here,  and  upon 
that  decision  the  judgment  is  affirmed. 


HuNCHEON,  Administrator,  v.  Long. 

[No.  8.320.    Filed  November  23,  1900. 

From  the  La  Porte  Circuit  Court.    Reversed. 

N.  F.  Wolfe,  E,  E.  Weir,  M.  H.  Weir  and  Lemuel  Darrow,  for  ap- 
pellant. 
F.  E.  Osbom  and  H.  W,  Salltoasser,  for  appellee. 

CoMSTOCE,  J. — The  only  question  presented  by  this  appeal  is  decided 
by  this  court  in  Huncheon  v.  Long,  ante,  530.  Upon  the  authority  of 
that  decision  the  judgment  of  the  trial  court  is  reversed,  with  instruc- 
tions to  overrule  the  demurrer  to  appellant's  complaint. 


Walmer  v.  Baxter  et  al. 

[No.  8,066.    Filed  November  27,  1900.] 

From  the  Blackford  Circuit  Court.    Reversed, 

J,  A.  Hindman  for  appellant. 

J.  S.  Dailey,  Abram  Simmons,  F.  C.  DaOey  and  C.  W,  Kinnan,  for 
appellees. 

Blaok,  J. — This  was  a  suit  to  enforce  assessments  for  the  construc- 
tion of  the  Green  street  sewer  in  the  city  of  Montpelier,  the  complaint 
consisting  of  six  paragraphs.  The  questions  presented  are  like  those 
decided  by  us  this  day  in  the  case  of  Burris  v.  Baxter,  ante,  686,  and 
upon  the  authority  of  that  case  and  of  Spavtding  v.  Baxter,  ante,  485, 
the  judgment  is  reversed,  and  the  cause  is  remanded  with  instruction 
to  sustain  to  the  complaint  the  demurrer  of  appellee  Baxter  to  the 
answer. 
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Evansville,  eto.,  R.  Co.  v.  Huffman. 


evansvillb  and  indianapolis  railroad  company  v. 

Huffman. 

[No.  8,406.    Filed  December  18, 1900.] 

From  the  Clay  Circuit  Court.    Heversed, 

J.  O.  Williams^  D.  P,  WiUiama  and  G.  A.  Knight  ^or  appellant. 
Albert  Payne  and  G,  S.  Payne,  for  appellee. 

Per  Cubiam.— Upon  the  appellee's  confession  of  error,  filed  in  this 
cause,  the  judgment  is  reversed,  and  the  cause  ia  remanded  with  in- 
struction to  sustain  the  appellant's  demurrer  to  the  complaint. 


INDEX. 


ABATEHBNT— When  plea  in  abatement  may  be  filed  after  cause  is 
at  issue,  see  Plbadingu  18;  Kokomo  St  R,  Co,  ▼.  PitUiburgh,  etc., 
R.  Co,,  SS5. 

Refuged  of  Receiver  to  Continue  Action  Against  Corporation,— The 
refusal  of  a  receiver  of  a  corporation  to  continue  an  action  previ- 
ously brought  by  such  corporation  may  be  pleaded  in  abatement.  lb, 

AOnON— For  death  by  wrongful  act,  see  Mines  and  Minbrals  ;  Boyd 
V.  Brazil  Block  Coal  Co.,  157, 

An  action  at  law  cannot  be  maintained  against  a  county  treasurer 
for  money  owing  by  the  county,  see  Countiss;  Heritage,  TrtoM,, 
V.  Bronnenberg,  69S. 

1.  Statutory  Right.— Wh&n.  a  new  right  or  proceeding  is  created  by 
statute,  and  a  mode  i>reBcribed  for  enforcing  it,  that  mode  must  be 
pursued  to  the  exclusion  of  all  others. 

B&yd  Y,  Brazil  Block  Coal  Co.,  167. 

2.  Limitation.'— Death  by  Wrongful  Ad,— Statutes  In  Pari  Materia. 
— All  statutes  of  the  State  on  the  subject  of  death  by  wrong- 
ful act  are  in  pari  materia^  and  must  be  construed  together, 
and  when  so  construed  the  provision  of  §285  Bums  1894  limiting 
the  time  within  which  an  action  mav  be  brought  for  death  by 
wrongful  act  to  two  years  applies  to  §7478  Bums  1894,  known  as 
the  coal  mining  act.  Elliott  v.  Brazil  Block  Coal  Co,,  S9B, 

8.  Demand.Suit  on  Contract  for  Wages,-— Jn  an  action  for  wages 
due  under  a  contract  it  is  not  necessary  that  the  complaint  allege 
a  previous  demand,  since  the  suit  constitutes  a  sufQcient  demand. 

Hartford  Life  Ins.  Co.  ▼.  Bryan,  406. 

ADVEBSE  POSSESSION— 

Passageway  Under  RaUroad.^Meading. — A  complaint  by  a  land- 
owner against  a  railroad  company  for  damages  on  account  of  the 
action  of  defendant  in  closing  up  a  passageway  under  its  tracks,  to 
plaintiff's  damage,  is  sufficient  against  a  demurrer,  where  it  is 
alleged  that  plaintiff  was  the  owner  of  the  land  with  uninter- 
rupted adverse  use,  under  claim  of  right,  with  notice  to  defend- 
ant of  the  passageway  for  more  than  twenty -one  years. 

Lake  Erie,  etc,  R.  Co.,  v.  Hoff,  tS9. 

AFFIDAVITS— For  disturbing  public  meeting,  see  GBOOirAL  Law, 
8;  StcUe  V.  Bogard,  If 3. 

For  motion  for  new  trial,  see  Nsw  Tbial,  8;  Campbell  ▼.  Nixon,  90. 

ALTERATION  OF  INSTRT7MENTS— 

Bonds.— Contracts.— Principal  and  Surety,— Release  of  Surety. — In 
an  action  on  a  bond  given  to  secure  the  performance  of  a  contract 
entered  into  by  an  agent  for  the  sale  of  goods,  it  was  shown  that 

(702) 
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the  contract  authorized  the  agent  to  sell  goods  "in  the  State  of 
Indiana  and/'  with  a  blank  of  two  and  a  half  lines  in  the  printed 
form  of  contract  after  the  word  "and/*  but  the  contract  was 
otherwise  complete  upon  its  face;  that  after  the  execution  of  the 
bond  by  defendants,  on  the  back  of  the  contract,  and  without 
their  knowledge  or  consent,  plaintiff  filled  in  the  blank  space,  giv- 
ing the  agent  additional  territory  in  the  state  of  Illinois.  Held, 
that  the  adteration  was  material  and  unauthorized,  and  released 
the  sureties  on  the  bond.  Chod  Eoads,  etc,  Co.  v.  Moore,  479. 

AKIKAIiS— Indictment  under  act  of  1897  for  keeping  or  harboring 
dog  without  holding  tax  receipt,  see  Cbdunal  Law,  l;St€ae  ▼. 
Thompson,  681. 

ANSWER— See  Pleadzng. 

APPEAL  AND  ERROR— When  trial  judge  not  compelled  to  sign 

bill  of  exceptions,  see  Mandamus;  Bogue  v.  Murphy,  lOS. 

When  judgment  of  acquittal  will  not  be  reviewed  on  appeal,  see 
Criminal  Law,  7;  States,  PhiUips,  679, 

The  rule  that  a  cause  will  not  be  reversed  on  the  weight  of  the  evi- 
dence applies  to  affidavits  and  counter-affidavits  as  well  as  to 
oral  evidence,  see  Evidenob,  11;  Maatenv,  Indiana  Car,  etc, 
Co.,  176. 

1.  Assignment  of  Errors. —  The  correctness  of  facts  found  by  the 
trial  court  is  admitted  by  an  assignment  of  error  "that  the  court 
erred  in  its  conclusions  of  law." 

Indianapolis  Nat.  Gas  Co.  v.  Pierce,  116. 

2.  Assignment  of  Errors. — An  assignment  of  errors,  that  "  the  court 
erred  m  its  special  findings  thirteen,  fifteen,  and  sixteen,  and  also 
in  overruling  appellant's  motion  to  strike  out  said  findings,"  does 
not  present  any  question  on  appeal.  Peterson  v.  Strvby,  19. 

8.  Assignment  of  Cross-  Errors.  — The  action  of  the  court  in  overruling 
a  demurrer  to  the  complaint  cannot  be  reviewed  on  an  appeal  by 
plaintiff  from  the  ruling  on  the  answers  where  no  assignment  of 
cross-error  was  made  thereon  by  appellee.   Farmerfi  Bank  v.  Orr,  71. 

4.  Joint  Assignment  of  Error.  —  New  Trial. — Instructions.  —  A 
joint  assignment,  in  a  motion  for  a  new  trial,  that  the  court 
erred  in  the  giving  or  the  refusal  to  give  a  series  of  instructions 
will  not  be  considered  on  appeal,  when  appellant's  attorney  has 
failed  to  present  in  his  brief  an  argument  against  the  ruling  of 
the  trial  court  as  to  each  instruction  in  the  series. 

City  of  Ft.  Wayne  v.  Patterson,  Adm.,  647. 

5.  Assignment  of  Errors. — New  IWoZ.— Errors  in  the  giving  and  in 
the  refusal  to  give  instructions,  and  in  the  admission  and  rejection 
of  evidence  cannot  be  presented  for  review  on  appeal  by  independ- 
ent assignments  of  error.  Such  questions  must  be  assigned  as 
causes  in  a  motion  for  a  new  trial.  Jean  v.  State,  ex  rel. ,  SS9. 

6.  Joint  Assignment  of  Error. — Bemew. —  A  ruling  which  does  not 
affect  all  who  jointly  assign  it  as  error  will  not  be  considered  on 
appeal.    Advance  Mfg.  Co.  v.  Auch,  687;  Osbom  v.  State,  ex  rel.,  621. 

7.  Joint  Assignment  of  Error. — A  joint  assignment  of  error  as  to  the 
sufficiency  of  a  complaint  is  not  available  if  either  paragraph  there- 
of is  good.  American  Tin-Plate  Co.  v.  Guy,  688, 
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8.  Joint  Assignment  of  Errors,  — Where  three  parties  haye  joined  in  an 
appeal  by  the  assignment  of  joint  errors,  and  have  filed  a  joint  brief, 
it  IS  too  late  for  two  of  them  to  say  that  they  decline  to  join  in  the 
appeal  of  their  co-appellant.  Advance  Jl/lffg.  Co.  v.  Auch,  637. 

9.  Pleading.  —  Available  error  cannot  be  predicated  upon  the  action 
of  the  court  in  overruling  a  motion  to  require  plaintiff  to  separate 
into  paragraphs  the  causes  of  action  improperly  joined. 

Everitt,  Seedsman,  ▼.  Bossier,  SOS. 

10.  Parties. — Notice. — ^The  word  co-parties,  as  used  in  §647  Bums 
1894  providing  that  a  part  of  several  co-parties  may  appeal  and  must 
serve  notice  of  the  appeal  upon  all  the  other  co-parties,  means  parties 
to  the  judgment  appealed  from,  and  not  co-plaintiffs  or  codef end- 
ants.  Hildebrand,  Tr.,  v.  SattUy  Mfg.  Co.,  £18. 

11.  Bill  of  Exceptions.-^Mandamus. — The  determination  as  to  what 
facts  should  be  stated  in  a  bill  of  exceptions  invokes  the  exer- 
cise of  a  legsd  discretion,  and  is,  therefore,  a  judicial  act,  and  hence 
a  superior  tribunal  cannot  compel  an  inferior  tribxmal  to  say  what 
shall  go  into  a  bill  of  exceptions.  Bogue  v.  Murphy,  102. 

18.  BiU  of  Exertions. — Evidence. — Review. — ^Where  a  bill  of  ex- 
ceptions shows  upon  its  face  that  it  does  not  contain  all  the  evidence, 
the  Appellate  Court  will  not  consider  any  question  which  depends 
for  its  proi)er  decision  upon  the  evidence,  although  the  bill  states 
that  it  contains  all  the  evidence.  Jean  v.  State  ex  rel.,  SS9. 

18.  BUI  of  Exceptions.  -^  When  Not  in  Record.  —  A  bill  of  excep- 
tions does  not  become  a  part  of  the  record  unless  it  is  presented  to 
the  trial  judge  within  the  time  g^ven. 

City  of  Huntington  v.  Boyd,  260. 

14.  Record, — BiU  of  Exceptions. — The  record  must  affirmatively 
show  that  a  bill  of  exceptions  was  filed  in  the  clerk's  office;  the 
stencil  file  mark  of  the  clerk  indorsed  thereon  is  not  sufficient. 

Peterson  v.  Struby,  19. 

15.  Exceptions. — The  action  of  the  court  in  overruling  a  motion  for 
a  new  trial  will  not  be  considered  on  appeal,  where  it  is  not  shown 
that  any  exception  was  taken  to  the  ruling  on  the  motion  at  the 
time  it  was  made,  but  that  an  exception  was  taken  on  the  follow- 
ing day  and  a  motion  for  a  nunc  pro  tunc  entry  made  and  over- 
ruled, and  no  error  assi^ed  on  such  ruling. 

Tecumseh  Facing  MiUs  v.  Sv>eet,  Dempster  A  Co.,  284. 

16.  Joint  Exceptions. — Where  an  exception  is  made  jointly  to  the 
conclusions  of  law,  and  any  one  of  the  conclusions  is  right  the  ex- 
ception must  fail.  Hildebrand  Tr.  v.  Sattley  Mfg.  Co.,  218. 

17.  Record. — Precipe.— Where  the  record  purports  to  contain  such 
parts  of  the  proceedings  as  were  ordered  by  the  precipe,  only  such 
entries  and  papers  as  are  embraced  in  the  precipe  are  properly  parts 
of  the  record,  and,  in  the  absence  of  the  precipe,  the  record  in  such 
case  cannot  be  considered.  uoUis  v.  Roberts,  426, 

18.  Record. — Where  the  record  fails  to  show  that  the  trial  court 
made  any  ruling  upon  a  demurrer  to  a  pleading,  no  question  is  pre- 
sented, lb. 

19.  Record.— Marginal  Notes. — ^m'dence.— Questions  depending  upon 
the  evidence  will  not  be  considered  on  appeal,  where  the  evidence 
covers  over  500  pages  of  typewritten  matter,  and  the  record  con- 
tains no  marginal  notes,  as  required  by  rule  thirty  of  the  Appel- 
late Court.  Citizens^  Street  R.  Co.,  v.  Damm,  611. 
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20.  References  to  Record, — Waiver. — Where  a  party  fails  to  call  the 
court's  attention  to  the  particular  part  of  the  record  where  the  ques- 
tions asked  to  be  decided  may  be  round  he  thereby  waives  his  right 
to  have  them  decided.  Home  Ins,  Co,  v.  Sylvester,  £07. 

21.  Motions, — How  Made  Part  of  Record, — To  make  motions  to  retax 
costs  or  to  modify  the  judgment  parts  of  the  record  by  order  of 
court,  instead  of  by  bill  of  exceptions,  they  must  be  set  out  in  the 
order.  Binford  v.  Dukes,  670, 

22.  Record,^Motion  to  Strike  Out  Parts  of  Pleading. — In  order  to 
present  any  question  for  review  upon  appeal  on  the  ruling  of  the 
court  upon  a  motion  to  strike  out  a  pleading  or  a  part  thereof,  such 
pleadings  or  parts  of  pleading,  the  motion,  and  ruling  thereon,  must 
be  brought  into  the  record  by  a  bill  of  exceptions. 

Brovm  v.  Langner^  6S8;  Supreme  Tent,  etc.,  v.  Vdlkert,  627, 

28.  Motions. — A  judgment  will  not  be  reversed  because  of  the  action 
of  the  court  in  overruling  a  motion  to  strike  out  parts  of  a  com- 
plaint. Brown  v.  Langner,  6S8, 

24.  When  Evidence  Not  in  iiecord.— Under  the  act  of  March  8, 1899 
(Acts  1899,  p.  884),  the  evidence  is  not  properly  in  the  record,  where 
it  is  not  shown  that  any  time  was  fixed  by  the  court  in  which  the  tran- 
script of  the  evidence  was  to  be  filed  with  the  clerk,  the  clerk  does 
not  certify  that  the  certificate  of  the  judge  attached  is  that  of  the 

i'udge,  and  the  certificate  of  the  clerk  does  not  show  when  the  long- 
land  manuscript  of  the  evidence  was  filed  in  his  office. 

Sprankle  v.  Bart,  681, 

25.  Record. —  Instructions.  —  Instructions  in  a  criminal  cause  can 
only  be  brought  into  the  record  by  bill  of.  exceptions. 

Nedd  V.  State,  60S. 

26.  Waiver. — De/atiZ^— Where  a  proceeding  to  set  aside  a  default 
was  disposed  of  on  its  merits  without  objection  to  the  form  of  the 
proceedmg,  no  such  question  can  be  raised  on  appeal. 

Masten  v.  Indiana  Car,  etc,  Co,,  176, 

27.  Default. —  PZeodtn^.— Where  an  application  to  set  aside  a  de- 
fault is  not  treated  as  a  pleading  in  the  trial  court  it  cannot  be  thus 
questioned  on  appeal.  lb, 

28.  Judgment.— Default, —The  action  of  the  court  in  setting  aside 
a  judgment  rendered  by  default  upon  application  and  affidavits 
tending  to  show  that  the  default  resultea  from  excusable  neglect 
and  inadvertence  will  not*be  disturbed  on  app^d  unless  an  abuse  of 
discretion  on  the  part  of  the  trial  court  is  shown.  lb, 

29.  Instructions. — Presumption.— It  will  be  presumed  on  appeal  that 
Instructions  tendered  and  refused  were  refused  because  they  were 
not  tendered  in  time,  where  the  record  does  not  affirmatively  show 
that  they  were  tendered  before  the  argiunent  was  commenced. 

Sprankle  v.  Bart,  681, 

80.  Jury. — A  judgment  in  an  action  on  an  account  will  not  be  re- 
versed because  the  jury  took  to  their  room  the  complaint,  with 
which  was  filed  a  verified  bill  of  particulars,  at  the  end  of  which 
was  a  memorandum  of  interest  due  on  the  account,  where  the  proper 
amount  of  interest  was  included  in  the  verdict. 

Haas  V.  Cones  Mfg,  Co,,  469, 

81.  Evidence. — The  ruling  of  the  court  in  excluding  testiipony 
will  not  be  reversed  on  appeal  if  the  ruling  can  be  sustained  upon 
any  theory,  whether  advanced  at  the  time  of  the  ruling  or  not.   lb. 

Vol.  25—45 
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32.  Evidence.'-Ohjections.—Onlj  the  grounds  of  objection  presented 
to  the  trial  court  can  be  considered  on  appeal  as  against  me  ruling 
of  the  court.  Everitt,  Seedsman,  v.  Indiana  Paper  Co.^  SS7. 

88.  Damages,— Evidence, — A  iudg^ent  for  damages  arising  from 
the  breach  of  an  oil  and  gas  lease  will  not  be  reversed  on  appeal 
because  of  insufficiency  of  damages  awarded ,  where  the  evidence 
as  to  damages  is  conflicting.  Tramm^  v.  Briant^  S76, 

84.  Excessive  Damages.  —  An  assignment  in  a  motion  for  a  new 
trial  in  an  action  for  damages  for  a  breach  of  contract  that  the 
damages  assessed  were  excessive  presents  no  question,  since  the 
question  of  excessive  damages  can  arise  only  in  actions  ex  delicto. 

Bluff  ton,  etc,.  Ice  Co,  v.  Richardson,  tSS, 

85.  Sustaining  Demurrer  to  Argumentative  Denial, — Wfien  Harm' 
less  Error. — It  is  not  reversible  error  to  sustain  a  demurrer  to 
a  paragraph  of  answer  which  is  merely  an  argumentative  denial, 
a  general  denial  having  been  pleaded. 

City  of  Huntington  v.  Boyd,  250;  Burket  v.  Miller,  110. 

86.  Harmless  Error. -*-ThQ  rule  that  error  in  overruling  a  demurrer 
to  a  complaint  is  cured  by  special  finding  of  facts  and  conclusions 
of  law  thereon,  is  based  upon  the  premise  that  a  right  result  was 
reached.  Vestal  v.  Craig,  67S. 

87.  New  Trial. — Neither  the  ground  that  "  a  finding  and  judgment" 
on  a  counterclaim  is  contrary  to  law,  nor  that  it  is  contrary  to  the 
evidence,  is  a  cause  for  a  new  trial  recognized  by  statute. 

Binford  v.  Dukes,  670. 

88.  Irusonsistent  Special  Findings.  —  New  Trial.  —  That  certain 
special  findings  are  inconsistent  with  other  findings  is  not  a  reason 
for  a  new  trial.  Peterson  v.  Strvby,  19, 

APPEABAKCE— 

t/iidgrmenf. —Where  in  an  action  ag^ainst  a  foreign  corporation  on 
account  and  in  attachment  defendant  appeared  to  the  main  action 
and  filed  answer,  such  appearance  gave  the  court  power  to  render 
a  personal  judgment.  Hartford  Life  Ins.  Co.  v.  Bryan,  406, 

ASSIGNMENT  FOE  BENEFIT  OF  GilEBITOBS— 

Mortgages. — Instructions  not  Applicable  to  Evidence. — An  insolvent 
debtor  executed  a  mortgage  on  real  estate  to  defendant  to  secure 
plaintiff  and  other  creditors  whom  he  wished  to  prefer,  defendant 
giving  due  bills  to  each  of  the  creditors  so  secured  as  a  memoran- 
dum of  claim.  The  next  day  the  debtor  made  a  general  assignment 
for  the  benefit  of  creditors,  and  the  assignee,  pursuant  to  an  order  of 
court,  sold  and  conveyed  the  land  to  defendant.  Defendant  paid  off 
prior  liens,  and  settled  with  all  of  the  other  creditors,  except  puuntiff, 
who  refused  to  accept  less  than  thjs  full  amount  of  his  claim  and 
brought  suit  on  the  due  bill  given  him  b^  defendant.  Held,  that  the 
court  erred  in  instructing  the  iury  that  if  they  believed  that  defend- 
ant accepted  a  deed  to  the  land  assuming  the  encumbrances  thereon 
he  would  be  liable  for  the  full  amount  of  plaintiff's  debt,  where  the 
deed  is  not  in  evidence,  and  there  is  no  evidence  that  it  contained 
any  stipulation  for  the  assumption  of  the  encumbrances  by  the 
grantee.  Shilling  v.  Braniff,  676, 
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ATT AOHKEHT— A  reoeiTer  appointed  for  a  foreign  corporation  in 
another  state  does  not  thereby  acquire  such  title  to  the  property 
of  the  corporation  situate  in  this  State  as  to  defeat  an  attachment 
subsequently  issued  at  the  instance  of  a  creditor  by  a  court  in 
this  State.    £ee  Receivurs,  2;  Gray,  liec,  v.  Covert,  661. 

QucLshing  TTnY.—Comptoinf.  — Attachment  proceedings  are  merely 
ancillary  to  the  main  action,  and  the  quashing  of  the  writ  of 
attachment  does  not  carry  with  it  the  complaint. 

Hartford  Life  Ins,  Co.  v.  Bryan,  40G. 

ATTOBKEY  AND  CIJENT- 

1.  May  Bind  Client  for  Services  of  Stenographer.— An  attorney 
having  general  control  of  the  trial  of  a  cause  may  bind  his  client 
to  pay  for  copies  of  the  evidence  furnished  by  a  stenograper  for 
use  in  the  trial  of  such  cause.  •  Miller  v.  Paljner,  S57. 

2.  Lien  for  Fees. — Judgments. —  Attorneys  at  law  successfully  prose- 
cuted an  action  for  their  client,  and  filed  a  lien  on  the  judgment 
for  their  stipulated  fee,  and,  thereafter,  the  client,  without  the 
knowledge  or  consent  of  the  attorneys,  assigned  the  judgment  to  a 
third  party  without  consideration;  later,  the  assignee  of  the  judg- 
ment, without  the  knowledge  or  consent  of  the  attorneys,  and 
without  consideration,  satisfied  the  judgment  of  record.  Held,  that 
the  lien  was  in  no  way  affected  by  the  transaction,  and  that  the 
assignee  did  not  become  personally  liable  to  the  attorneys. 

Peterson  v.  Struhy,  19. 

ATTOBNSY-OEKERAIi— There  is  no  constitutional  or  statutory 
inhibition  against  the  Attorney-General  practicing  law. 

Masten  v.  Indiarui  Car,  etc.,  Co.,  176. 

B  A  TTiMElTT— See  Warbhousemen. 

BANKS  AND  BANKTNGK— As  to  taxation  of  the  real  estate  of 
National  banks,  see  Taxation,  1;  Board,  etc.,  v.  First  Nat. 
Bank,  94. 


Amount  of  Judgment. — Discretion  of  Court. — The  amount  of  judg- 
ment in  a  bastardy  proceeding  is  largely  in  the  discretion  of  the 
court  and  will  not  be  disturbed  on  appeal  unless  it  is  shown  that 
the  judge  has  abused  his  discretion.  Jean  v.  State,  ex  rel.,  SS9. 

BENEFICIAL  ASSOCIATIONS— See  Insurance. 

1.  Rights  of  Member  to  Benefits. — A  member  of  a  beneficial  associa- 
tion who,  during  the  time  for  which  he  claimed  indemnity,  was,  on 
account  of  sickness,  'wholly  disabled  and  prevented  from  prosecut- 
ing any  and  all  kinds  of  business,  does  not  forfeit  his  right  to  in- 
demnity by  leaving  his  room,  under  the  direction  of  a  physician, 
for  the  benefit  of  his  health,  although  such  act  was  in  violation  of 
the  strict  letter  of  the  contract.    Columbian,  etc. ,  Assn.  v.  Gross,  S16. 

2.  Forfeitures.— Prohibited  Occupations.  —  Estoppel.  —  Where  the 
local  officers  of  a  fraternal  insurance  company  received  the  dues 
and  assessments  of  a  member  after  he  had  engaged  in  the  liquor 
traffic,  with  a  knowledge  of  such  fact,  and  the  company  received 
and  retained  the  last  payment  with  a  knowledge  thereof,  and  of 
the  further  fact  that  he  died  while  so  engaged,  the  company  will 
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be  estopped  from  asserting  a  forfeiture  of  the  certificate  under  a 
by-law  prohibiting  members  from  engaging  in  the  sale  of  intoxica- 
ting liquors.  Supreme  Tent,  etc.,  v.  Volkert,  627, 

8.  Forfeitures,  —  Prohibited  Occupations.—Estoppel. — Where  a  fra- 
ternal insurance  company  sent  blank  forms  for  proof  of  death 
and  required  them  to  be  filled  out  and  sworn  to  oy  beneficiary, 
with  knowledge  that  insured  had  engaged  in  the  sale  of  intoxica- 
ting liquors  in  violation  of  the  by-laws  of  such  company,  the  com- 
pany is  estopped  from  setting  up  a  forfeiture  of  the  certificate  on 
the  ground  that  he  engaged  in  such  prohibited  occupation.     lb. 

4.  Certificate.— By-Law8.-^  Conflict,— Where  the  certificate  issued 
by  a  fraternal  insurance  company  provides  that  the  board  of 
trustees  may  suspend  members  from  all  benefits  of  the  order  who 
after  admission  engage  in  occupations  prohibited  by  the  by-laws, 
and  the  by-laws  provide  that  members  who  engage  in  such  prohib- 
ited occupations  shall  stand  suspended,  the  court,  in  determining 
the  rights  of  the  parties,  will  adopt  the  provision  that  will  give  the 
greater  right  to  the  insured  and  his  beneficiary.  Jh. 

6.  Collection  of  Assessments. —Local  Officers  Agents  of  Company. — 
Where  payment  of  dues  and  assessments  to  the  local  officers  is  the 
only  method  provided  by  a  fraternal  insurance  company,  and  it  is 
made  the  duty  of  such  officers  to  transmit  same  to  the  home  office 
of  the  company,  the  local  officers  in  the  collection  and  transmission 
of  dues  and  assessments  are  the  agents  of  the  company,  notwith- 
standing a  provision  in  the  by-laws  to  the  contrary.  lb. 

BILLS  AND  NOTES— Discharge  of  surety  on  account  of  extension 
of  time  of  payment,  see  Principal  and  Surbty,  1;  Bowman, 
Adm.,  V.  Citizens*  Nat.  Bank,  38, 

Equitable  defense  in  action  by  indorsee  of  note,  see  Trial,  13; 
Cooper  V.  Merchants',  etc..  Bank,  S49. 

Warehouse  receipt  not  a  negotiable  instrument,  see  Warehouse- 
men, 1 ;  Toner  v.  Citizen^  State  Bank,  £9. 

1.  Party  in  Interest— Burden  of  Proof. — The  holder  of  a  note  is 
prima  facie  the  owner  thereof,  and  entitled  to  sue  upon  it,  and 
the  burden  of  showing  that  he  is  not  the  real  party  in  interest,  as 
well  as  of  showing  payment,  is  upon  the  defendant  in  the  event  of 
a  suit  by  the  holder.  Ayres,  Rec.,  v.  Foster,  99. 

2.  Negotiable  Instruments. — Instalments  of  Interest  Due  and  Unpaid. 
— A  note,  negotiable  imder  the  law  merchant,  does  not  lose  its  nego- 
tiability by  instalments  of  interest  thereon  remaining  due  and  unpaid. 

Cooper  V.  Merchants*,  etc..  Bank,  S41. 

3.  Signatures."^ Agreement. —  Delivery. — Evidence  in  an  action  on 
a  promissory  note  that  the  note  was  delivered  to  the  agent  of  the 
payee  under  an  agreement  that  the  note  should  not  be  delivered 
until  signed  by  another  person,  is  inadmissible,  since  delivery  to  the 
agent  passed  the  title  to  the  payee.  lb. 

4.  Evidence.— Oood  Faith  of  Purchaser. — Although  a  note  does  not 
lose  its  negotiability  by  instalments  of  interest  thereon  remain- 
ing due  and  unpaid,  evidence  that  the  purchaser  of  a  note  bought 
it  with  knowledge  that  two  annual  instalments  of  interest  were  due 
thereon,  was  admissible  on  the  question  of  the  good  faith  of  the 
purchaser.  lb. 
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5.  Indorsement  After  Maturity. — If  negotiable  promissory  notes  given 
for  rent  are  surrendered  for  the  use  of  the  lessee,  or  for  cancelation, 
the  subsequent  indorsement  of  such  notes  by  the  lessor  after  matu- 
rity confers  no  right  of  action  upon  the  indorsee. 

Campbell  v.  Nixon,  90, 

6.  Action  Against  Indoraera. — Sj>ecial  Finding.-^ln  an  action  on  a 
negotiable  promissory  note,  a  judgment  against  indorsers  cannot 
be  sustained  on  special  findings  which  show  no  demand  on  the 
maker  for  payment,  and  no  notice  to  the  indorsers  of  non-payment, 
and  no  waiver  of  such  demand  and  notice. 

LaFollette  Coal,  etc,  Co,  v.  Whiting  Foundry,  etc,  Co,,  647, 

BONDS — Action  on  injunction  bond,  see  Injunotion;   Burhet  v. 

MUler,  no. 
Action  on  garnishment  bond,  see  Garnishhent;  Dat^is  v.  Bickel,  S78. 
Release  of  surety  by  adding  words  in  blank  space  in  bond,  see 

Alteration  of  Instrxtmsnts;  Oood  Roads,  etc,  Co.  v.  Moore,  479, 

1.  Guaranty,  —  Liquidated  Damages,  —  ^c^ton.  —  Parties,  — ^Where 
defendants,  by  a  separate  instrumept,  guaranteed  the  perform- 
ance of  a  contract  entered  into  by  a  gas  company  to  supply 
plaintiff  with  gas,  binding  themselves  to  pay  plaintiff  a  certain  sum 
as  liquidated  damages  upon  a  breach  of  tne  contract  on  the  part  of 
the  company,  it  is  not  necessary,  in  a  suit  on  the  bond,  to  allege 
the  insolvency  of  the  company.  Shelby,  Adm,,  v.  Bohn,  473, 

2.  Action, — Ansu)er,^An  answer  in  an  action  on  a  bond  given  to 
secure  the  performance  of  a  contract  entered  into  by  a  gas  com- 
pany that  alter  the  breach  of  the  bond  the  company  was  placed  in 
the  liands  of  a  receiver,  who  sold  all  its  property  and  paid  the 
claims  of  the  company  in  full  and  had  ample  funds  in  his  hands  to 
pay  plaintiff 's  claim,  but  plaintiff  refused  to  present  or  file  his  claim 
with  the  receiver,  is  insufficient,  since  plaintiff's  right  of  action 
was  complete  upon  the  breach  of  the  contract,  and  it  is  not  shown 
that  the  company  was  solvent  at  such  time.  lb, 

8.  Action.  —  Decedents*  Estates.  —  An  answer  in  an  action  on  a 
bond  that  two  of  the  makers  died  after  the  breach  thereof,  as 
alleged  in  the  complaint,  and  that  their  estates,  which  were  solvent, 
had  been  fully  administered  upon  and  finally  settled,  and  that  plain- 
tiff neglected  and  failed  to  file  any  claims  against  said  estates,  ask- 
ing that  the  proper  share  of  each  of  said  estates  be  deducted  from 
any  amount  found  to  be  due  because  of  the  breach  of  the  bond,  was 
insufficient,  where  it  was  not  shown  that  such  estates  were  admin- 
istered upon  in  this  State.  lb. 

4.  Action,  —  Pleading,  —  A  contract  with  a  citv  for  certain  side- 
walk improvements  provided  that  the  work  should  be  com- 
pleted at  a  specified  time.  The  bond  given  to  secure  the 
performance  of  the  contract  stipulated  uiat  any  extension  by 
the  city  of  the  time  for  the  completion  of  the  work  should 
in  no  way  release  the  sureties  on  tne  bond.  The  work  was  not 
completed  within  the  time  specified,  but  upon  its  completion  it 
was  approved  and  accepted  by  the  city.  Held,  in  an  action  on  the 
bond  by  a  material  man  for  the  value  of  materials  furnished  the 
contractor  at  a  time  subsequent  to  the  time  named  for  the  comple- 
tion of  the  work,  that  it  was  not  necessary  for  the  complaint  to 
aver  an  extension  of  time  by  the  city,  and  that  there  need  be  no 
finding  of  such  extension  other  than  that  the  work  had  been  com- 
pleted under  the  contract  and  accepted. 

Mankedick  v.  Consolidated  Coal,  etc,  Co,,  135. 
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BREACH  OF  ICABBIAGE  PB0MI8E— 

1.  Evidence. — The  testimony  of  plaintiff  in  an  action  for  a  breach  of 
marriage  promise  that  defendant  asked  her  to  marry  him,  that  she 
consented,  that  he  asked  her  to  go  to  his  home  and  get  it  ready  for 
the  marriage,  and  that  the  day  for  the  marriage  was  fixed,  was 
sufficient  to  justify  the  jury,  if  they  believed  the  testimony  to  be 
true,  in  finding  that  there  was  an  unconditional  promise  and  agree- 
ment to  marry.  Lauer  v.  Schmidt,  S4, 

2,  Excessive  Damages. — A  judgment  for  breach  of  marriage  promise 
will  not  be  reversed  as  excessive  unless  the  amount  assessed  clearly 
appears  to  have  been  the  result  of  prejudice,  partiality,  or  corrup- 
tion. A, 

GABBIESS — Delivery  of  goods  to  wrong  person,  see  Ck>NVKB8ION  1 ; 
Cleveland,  etc.,  R.  Co.  v.  Wright,  6^6, 

1.  Injury  of  Passenger. — Negligence. — Where  a  passenger  is  injured 
by  the  derailment  of  a  train  he  is  only  required  to  show  that  he  was 
injured  without  fault  on  his  part,  the  law  then  presumes  negligence 
upon  the  part  of  the  carrier,  and  it  devolves  upon  the  carrier  to 
remove  such  presumption.         Chicago,  etc,  It,  Co.  v.  Orimm,  494, 

2.  Personal  Injury  of  Pa^ssenger.  —  Negligence.  —  Instructions.  —  An 
instruction  in  the  trial  of  an  action  against  a  railroad  company 
for  personal  injuries  to  a  passenger  that  when  a  carrier  receives 
a  passenger  on  its  train  it  undertakes  to  carry  him  safely  to  his 
destination  was  not  misleading  when  considered  with  another 
instruction  that  the  greatest  possible  care  to  be  exercised  by  a  rail- 
road company  for  the  safety  of  its  passengers  is  not  to  be  under- 
stood as  requiring  the  utmost  degree  of  care  which  the  mind  can 
attain  to  or  is  capable  of  inventing,  but  simply  means  the  greatest 
degree  of  care  that  is  consistent  with  the  particular  mode  of  trans- 
portation, lb. 

8.  Railroads. — Injury  to  Passenger. — Instruction.  —  In  an  action 
by  a  passenger  against  a  railroad  company  for  personal  injuries, 
it  is  proper  to  instruct  the  pury  that  plaintiff  had  a  right  to  rely 
on  the  company's  discharging  its  duty  toward  her  in  providing 
suitable  station  platforms,  and  such  assistance  from  trainmen  as 
mi^ht  be  necessary  to  enable  her  to  alight  in  safety,  the  stopping  of 
trains  at  stations  at  the  proper  place,  and  for  a  sufficient  length  of 
(ime  to  enable  passengers  to  alight  safely;  and  if  the  company  is 
negligent  in  the  discharge  of  one  or  all  of  such  duties  and  plaintiff 
was  injured  thereby  without  any  fault  on  her  part,  the  company  is 
liable  for  the  injuries  sustained.  Lake  Erie,  etc.,  R.  Co,  v.  Taylor,  679. 

CITIES— See  Municipal  Corporations. 

COMMOK  LAW — Enforcement  of  common  law  lien  of  mechanic  or 
tradesman,  see  Liens;  Bierly  v.  Royse,  202. 

COHPLAINT— See  PLBADma. 
In  action  on  claim  against  a  decedent's  estate,  see  Decedents'  Es- 
tates; Bourman,  Adm.,  v.  Citizens'  Nat.  Bank,  S8. 
In  action  on  contractor's  bond,  see  Bonds,  4 ;  Mankedick  v.  Consoli- 
dated Coal,  etc.,  Co.,  135. 

GOVSTABLE— 

1 .  Compensation.  — Eocpenses  in  Caring  for  Property  Seized. — A  con- 
stable is  entitled  to  be  reimbursed  for  necessary  and  reasonable 
expenditures  made  by  him  in  good  faitli  in  caring  for  and  pre- 
serving property  seized  under  a  valid  process. 

State  ex  rel.  v.  Hitchens,  244, 
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CONSTABLE— <lontinaed. 


2.  Failure  to  Itemize  Costs. — The  failure  of  a  constable  to  itemize 
in  his  return  of  writ  the  services  for  which  he  charged  will  not,  in 
an  action  bj  a  judgment  creditor  to  compel  such  officer  to  turn 
over  monej  unL&wf ully  retained  as  costs,  defeat  the  constable's 
right  to  statutory  fees  to  which  it  clearly  appears  from  the  evi- 
dence he  is  entitled.  lb, 

8.  Compensation.— Expenses  of  Sale.—The  duty  of  selling  goods 
levied  on  by  a  constable  devolves  upon  that  officer,  for  whit;h  serv- 
ices he  receives  as  compensation  the  statutory  commission.  He  is 
not  authorized  to  tax  and  collect,  as  part  of  his  costs,  the  sums  paid 
to  an  auctioneer  and  clerk  employed  by  him  to  assist  in  the  sale.  lb, 

OONTRACTS— See  Breach  of  Marriage  Promise;  Sales;  Vendor 
AND  Purchaser. 
Of  sale  where  title  remained  in  seller,  see  Sales,  1 ;  Thirh  ▼.  Cama- 
han,  125. 

By  correspondence,  see  Evidence,  9;  Everitt,  Seedsman,  v.  Bossier, 

803. 

Breach  of  contract  for  work  and  labor,  see  Work  and  Labor,  1 ; 
Brown  v.  Langner,  538. 

To  sell  or  transfer  sheriff's  certificate  of  sale  of  real  estate  must  be 
in  writing,  see  Frauds,  Statute  of;  Cox  v.  Boherts,  £6£. 

It  was  error  to  permit  witness  to  explain  contract  where  contract 
was  not  ambiguous  or  uncertain  in  its  terms,  see  Evidence,  8; 
Brovm  v.  Langner,  638, 

In  an  action  on  a  contract  to  furnish  certain  quantity  of  paper, 
evidence  that  a  specification  therein  had  a  particular  meaning  to 
the  paper  ti-ade  was  admissible,  see  Evidence,  4;  Everitt,  Seeds- 
man, V.  Indiana  Paper  Co.,  £87. 

1.  Constmction.—A  contract  is  only  to  be  construed  most  strongly 
against  the  moving  party  when  it  will  equally  admit  of  two  or  more 
interpretations.  Beck,  etc.,  Co.  v.  Evansville  Brewing  Co.,  €62. 

2.  Ccmstruction.—A  contract  "for  five  M.,  each,  letter-heads,  8J x  11, 
business  cards,  envelopes,  statements,  at  $12  per  M.,  and  hangers 
'i'  *  *  at  22c.  each,"  is  construed  as  a  matter  of  law  to  be  a  con- 
tract for  the  purchase  of  5,000  hangers  at  22c.  each,  as  well  as  for 
5,000  each  of  letter-heads,  cards,  envelopes  and  statements  at  $12 
per  thousand.  lb. 

8.  W(yrk  and  Lobar.  —  BiU  of  Extras.—  Instructions.  —  Where  a 
contract  sued  upon  by  a  subcontractor  for  extra  work  in  plaster- 
ing a  school  building  embraced  the  original  contract  and  plans 
and  specifications,  which  provided  that  any  changes  or  modi- 
fications in  the  contract  or  specifications  could  only  be  made  in 
writing,  by  the  parties  to  the  original  contract,  an  instruction  to  the 
effect  that  plaintiff  could  not  recover  for  extra  work  or  material, 
except  for  crooked  walls,  unless  it  was  shown  that  a  change,  in 
writing,  was  made  in  the  plans  and  specifications  requiring  extra 
work  or  extra  material,  was  improperly  refused. 

Brown  v.  Langner,  638, 

4.  Construction. — Instructions.— In  an  action  by  a  subcontractor  to 
recover  for  extra  work  and  material  in  the  construction  of  a  build- 
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CONTBACTS—Contiziued. 

ing,  the  question  as  to  what  plaintiff  was  required  to  do  under  the 
contract  was  a  matter  for  the  determination  of  the  court,  and  not 
for  the  jury.  lb, 

5.  Breach.  —  Contracts  by  Correspondence,  —  Complaint,  —  In  an 
action  for  breach  of  contract  of  employment  made  by  correspond- 
ence in  which  it  was  alleged  that  on  a  certain  date  plaintiff  made 
his  proposal  by  letter,  statinor  the  terms  under  which  he  would 
enter  into  the  employment  of  defendant,  and  defendant,  by  letter, 
unconditionally  accepted  plaintiff's  terms,  the  minds  of  the  con- 
tracting parties  met,  and  the  contract  was  complete,  and  it  was 
not  necessary  to  make  any  previous  correspondence  a  part  of  the 
complaint.  Everitt,  Seedsman,  v.  Bassler,  SOS, 

6.  Construction, —  Evidence,  —  Plaintiff  entered  into  a  contract  to 
furnish  defendant  a  certain  quantity  of  paper  to  match  the  paper 
of  an  old  catalogue  for  quality,  finisn  and  appearance,  the 
'  'weight  to  be  on  the  basis  of  87x48,  53  lbs. ,  500  sheets."  There  was 
evidence  that  the  paper  met  the  requirement  as  to  quality,  finish, 
and  appearance,  but  there  was  a  conflict  as  to  whether  the  paper 
furnished  reached  the  weight  required  by  the  contract.  There  was 
no  evidence  that  any  of  it  fell  below  fifty  pounds,  and  there  was 
evidence  that  it  is  impossible  to  make  all  sheets  alike  in  w^eight, 
and  that  fifty  pound  paper  would  print  just  as  good  a  job  as  fifty- 
three  pound  paper,  ana  unless  the  paper  was  put  on  the  scales  the 
difference  would  not  be  known.  Held,  that  the  evidence  showed  a 
substantial  compliance  with  the  contract. 

Everitt,  Seedsman,  v.  Indiana  Paper  Co,,  tS7. 

7.  Mistake. — Notice. — Pleading.— An  action  by  a  landowner  against 
a  railroad  company  for  damages  on  account  of  the  alleged  closing 
of  a  passageway  under  defendant's  tracks  cannot  be  maintained, 
where  the  complaint  was  based  upon  a  witten  contract  or  deed 
executed  by  plaintiff's  remote  grantor  to  defendant's  remote 
grantor  and  it  is  disclosed  by  the  deed  that  the  part  of  the  land 
upon  which  the  underground  nassageway  was  located  was  omitted 
from  the  deed,  since  the  deed  was  not  notice  to  defendant  of  its 
liability  to  maintain  such  crossing  at  any  place  other  than  upon 
the  land  described,  and  an  allegation  that  the  parties  to  the  deed 
by  mutual  mistake  omitted  to  describe  the  tract  upon  which  the 
passageway  was  located  has  no  force  unless  such  mistake  was 
brought  to  the  notice  of  defendant.  Lake  Erie,  etc, ,  B,  Co,y,Hoff,  £S9. 

CONTBIBUTO&Y  NEGLIGENCE— See  Master  and  Servant; 
Neoliqence. 
Of  employe  who  sues  employer  for  damages  for  personal  injuries, 
see  Master  and  Servant,  3,  4,  9;  LaFayette  Carpet  Co,  v.  Staf- 
ford, 187;  Pittsburgh,  etc,  B,  Co.  v.  Eltvood,  671;  City  of  Ft, 
Wayne  v.  Patterson,  Adm.,  648. 

Personal  Injuries, — Master  and  Servant, — In  an  action  by  an  em- 
ploye for  personal  injuries  sustained  while  working  about  a  ma- 
chine in  defendant's  factory,  a  finding  by  the  jury  that  it  was  not 
necessary  that  plaintiff  should  come  in  contact  with  the  cog-wheels 
which  caused  tne  injury,  in  the  proper  performance  of  his  duties, 
and  that  he  came  in  contact  with  said  wheels  through  his  own 
thoughtlessness  and  inattention,  shows  negligence  of  plaintiff  con- 
tributing to  his  injury,  and  precludes  a  recovery. 

Morewood  Co.  v.  Smith,  t64. 
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CONVEBSIOir— 

1.  Common  Carrier. — Warehousemen. — Where  a  railroad  company 
voluntarily  delivers  goods  to  the  wrong  person,  such  company  is 
liable  for  conversion,  either  as  common  carrier  or  warehouseman, 
without  regard  to  the  question  of  negligence. 

Cleveland,  etc.,  R.  Co.  v.  Wright,  5S5^ 

2.  Pleading. — Evidence. — In  an  action  against  a  railroad  company 
for  the  conversion  of  property  delivered  to  it  for  transportation, 
the  company  may,  under  a  general  denial,  show  that  the  property 
was  taken  from  its  possession  by  writ  of  replevin  issued  in  an  action 
instituted  by  a  third  person.  lb. 

COBPOBATIONS — See  Munioipal  Corporations. 
Right  of  receiver  of  foreign  corporation  to  property  in  this  State 
attached  by  a  creditor,  see  Receivers,  2;  Oray,  Rec.,  v.  Covert,  561. 

1.  Enforcement  of  Stock  Subscription.^ A  subscriber  to  the  capital 
stock  of  a  proposed  corporation  can  be  compelled  to  pay  such  sub- 
scription only  upon  a  snowing  that  a  de  jure  organization  of  the 
proposed  corporation  has  been  formed. 

WUliams  v.  Citizens',  etc.,  Co.,  S61. 

2.  Employment  of  Physician  for  Injured  Employe. — Authority  of 
Agent. — The  employment  of  a  physician  by  the  manager  of  a  pri- 
vate corporation,  to  render  medical  and  surgical  treatment  on  be- 
half of  an  employe  who  had  been  injured  while  in  the  line  of  his 
duty,  will  not  bind  the  corporation,  in  the  absence  of  a  showing 
that  such  employment  was  within  the  scope  of  the  manager's 
authori^.  New  Pittisburgh  Coal,  etc.,  Co.  v.  Shaley,  282. 

8.  Toll  Roads. — Action  for  Toll. — Defense. — Want  of  Repair. — Where 
a  turnpike  company  was  incorporated  by  special  act  of  the  Gen- 
eral Assembly  in  the  year  1848,  the  company  in  accepting  the 
charter  impliedly  agreed  to  maintain  the  road  in  good  repair,  and 
the  act  of  18.'59  (§8684  Burns  1894)  rendering  tolls  uncollectible 
where  turnpike  roads  are  permitted  to  remain  out  of  repair,  does 
not  impose  any  additional  burden,  and  its  provisions  are  therefore 
binding  on  such  company. 

Aurora,  etc..  Turnpike  Co.  v.  Niebruggee,  667. 

4.  Organization.— 'Statute  Construed. — Where  it  is  sought  to  in- 
corporate under  the  manufacturing  and  mining  statute,  §5051 
Bums  1894,  and  it  is  specified  in  the  articles  that  the  objects  of  the 
corporation  are  to  furnish  motive  power  to  carry  on  manufacturing 
and  mining  business,  to  manufacture  all  kinds  of  merchandise,  and 
to  sink  and  operate  oil  and  gas  wells,  to  take  stock  in  other  corpo- 
rations, loan  and  donate  money,  etc.,  the  articles  of  incorporation 
are  void.  Williams  v.  Citizens*,  etc.,  Co.,  351. 

COSTS  -  A  constable  is  not  authorized  to  tax  and  collect  as  part  of 

his  costs  money  paid  auctioneer  and  clerk  employed  by  him  to 

assist  in  the  sale.  See  Constable,  8;  State,  ex  rel ,  v.  Hitchens,  244. 

Failure  of  constable  to  itemize  costs  will  not  defeat  his  right  to 

statutory  fees,  see  Constable,  2 ;  lb. 

00T7NTEBCLAIM— See  Pleadino. 

C0X7NTIES— 

Action  Against  Treasurer  for  Money  Owing  by  County. — ^An  action  at 
law  cannot  be  maintained  against  a  certain  named  person  as  county 
treasurer  to  recover  a  judgment  for  money  owing  by  the  county. 

Heritage,  Treas.,  v.  Bronnenberg,  692. 
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COUNTY  COMMISSIONEBS— Indictment  for  payment  of  money 
to  county  auditor  for  work  as  clerk  of  board  on  account  of  gravel 
roads,  see  Crimikal  Law,  2 ;  State  v.  Trueblood,  4S7. 

C0T7KTS— See  Justices  of  the  Peace. 
When  trial  judge  not  compelled  to  sign  bill  of  exceptions,  see  Man- 
damus; Bogne  v.  Murphy^  lOS, 

Justices  of  the  Peace, — Jurisdiction.  —  Presumption, — A  justice  of 
the  peace  court  being  of  special  limited  jurisdiction  no  presump- 
tions will  be  indulged  as  to  its  jurisdiction,  but  when  it  is  made  to 
appear  that  it  has  acquired  jurisdiction  the  same  presumptions  are 
indulged  in  favor  of  its  proceedings  as  of  courts  of  general  jurisdic- 
tion. Davis  V.  Bickle,  S78, 

COVENANTS- 

Of  Railroad  Company  to  Maintain  Fence. — A  covenant  of  a  railroad 
company  to  maintain  a  fence  along  right  of  way  runs  with  the 
land.  Lake  Erie,  etc.,  B.  Co.  v.  Oriffln,  1S8. 

CBIMINAIi  LAW—See  Gaming. 
Affidavit  and  information  charging  one  with  visiting  a  gambling 
house,  see  Gaming,  1 ;  Roberts  v.  State,  S66, 

1.  Failure  to  Pay  Dog  Tax.— Indictment. — An  indictment,  mider 
the  act  of  1897  (Acts  1897,  p.  178),  for  keeping  or  harboring  a  dog 
without  holding  a  township  assessor's  or  township  trustee's  receipt 
showing  the  required  tax  has  been  paid  for  same  as  provided  in 
said  act,  which  follows  the  language  of  §9  thereof  is  sufficient. 

State  V.  Thompson,  681. 

2.  Illegal  Allowance  by  County  Commissioners.  — Indictment.  — Under 
§7853  Bums  1894,  making  it  a  public  offense  for  the  board  of  county 
commissioners,  except  in  case  of  indispensable  public  necessity^  to 
make  any  allowance  to  certain  named  county  officers,  an  indict- 
ment for  the  payment  of  money  to  the  county  auditor  for  extra 
work  as  clerk  of  the  board  on  account  of  gravel  roads  is  held  insuffi- 
cient State  V.  Tniebiood,  487, 

8.  Former  Conviction. — Disturbing  Public  Meeting.— An  affidavit 
charging  that  on  a  certain  day  defendant  *'was  found  disturbing 
the  peace  in  a  certain  public  at  Bethana  Church  in  Greene 
county.  State  of  Indiana,  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State  of  Indiana,"  does  not  state  any  criminal  offense,  and  a 
conviction  based  thereon  is  no  bar  to  a  subsequent  prosecution  for 
disturbing  a  public  meeting.  State  v.  Bogard,  1S3. 

4.    Evidence.— Trial.— In.  a  prosecution  for  selling  liquor  in  violation 
of  law  the  court  erred  in  requiring  defendant,  who  voluntarily  be- 
came a  witness  in  his  own  behalf,  to  answer  questions  on  cross-ex- 
amination which  might  expose  him  to  criminal  prosecution. 

Baehner  v.  State,  697. 

6.  Appeal  from  Justice  of  the  Peace.  —  Arraignm£nt.  —  Where  a 
defendant  has  pleaded  not  guilty  to  a  criminal  charge  before  a  jus- 
tice of  the  peace,  no  other  plea  is  required  on  appeal  to  the  circuit 
or  criminal  court.  Cline  v.  State,  881. 

6.  Appeal  from  Justice  of  the  Peace.  —  Arraignment.  —  Where  one 
charged  with  a  misdemeanor  before  a  justice  of  the  peace  was  tried 
and  convicted  upon  a  plea  of  not  guilty,  and  thereafter  appealed  to 
the  circuit  court,  the  entertainment  of  a  motion  in  the  latter  court 
to  quash  the  affidavit  does  not  operate  as  a  withdrawal  of  the  plea. 

Ih. 
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7.  Appeal  by  State, — Qtiestion  of  Fact, — ^A  judgment  of  acquittal 
TciU  not  be  reviewed  on  appeal  on  an  assignment  of  error  that 
'*the  court  erred  in  its  rulings  upon  the  x)oint  of  law  reserved  by 
the  State  for  the  decision  of  this  court,  in  that  it  found  appellee 
not  guilty  upon  the  agreed  statement  of  facts,"  since  such  assign- 
ment presents  for  review  only  a  question  of  fact,  and  not  one  of  law. 

State  V.  PhiUipa,  679, 

CUSTOMS  A2n>  USAGES — ^As  an  aid  in  the  interpretation  of  con- 
tracts, see  Evidence,  4;  Everitt,  Seedsman,  t.  Indiana  Paper 
Co.,  287, 

DAMAGES — See  Cabkiers;  Master  Ain>  Servant;  Nbglioenoe. 
For  breach  of  covenant  by  a  railroad  company  to  fence  right  of 
way,  see  Railroads,  6,  7, 8;  Lake  Erie,  etc,,  R.  Co.  v.  Oriffln,  138. 

Measure  of  in  action  against  a  cold  storage  company  for  damages 
to  goods  while  stored,  see  Warehousemen,  4;  Holt  Ice,  etc.,  Co, 
V.  Arthur  Jordan  Co.,  SI4. 

Measure  in  action  for  seduction,  see  Seduction,  6;  Oemmill  v. 
Broum,  6. 

For  personal  injuries  to  employe  caused  by  violation  of  statutory 
duty  by  employer,  see  Negligence,  8;  Bodell  v.  Brazil  Block  Coal 
Co,,  6S4» 

To  stock  resulting  from  negligence  in  cleaning  drain,  see  Negli- 
gence, 1,  2 ;  Sprankle  v.  Bart,  681, 

Insufficiency  of  damages  in  action  for  breach  of  oil  and  gas  lease, 
see  Appeal  and  Error,  83;  Trammel  v.  Briant,  S76. 

Excessive  damages  in  action  for  breach  of  marriage  promise,  see 
Breach  of  Marriage  Promise,  2;  Lauer  v.  Schmidt,  54. 

The  question  of  excessive  damages  can  only  arise  in  actions  ex 
delicto,  see  Appeal  and  Error,  84;  Bluffton,  etc..  Ice  Co.  r.  Rich- 
ardson,  S6S, 

1.  Master  and  Servant. — Agreement  to  Famish  Medical  Treatment, 
— Where  a  corporation  deducts  a  portion  of  its  employe's  wages  for 
the  purpose  of  employing  a  physician  under  an  agreement  to 
furnish  and  provide  competent  medical  and  surgical  services  to  the 
employe  and  his  family,  the  corporation  is  liable  in  damages  to 
the  employe  for  the  death  of  his  child  caused  by  the  negligent 
failure  of  the  corporation  to  perform  its  part  of  the  contract. 

America7i  Tin-Plate  Co.  v.  Quy,  688. 

2.  Nervous  Prostration, — Fright. — An  action  cannot  be  maintained 
for  damages  on  accoimt  of  nervous  prostration  resulting  from  fright 
caused  by  defendant  entering  upon  the  premises  of  plaintiff's  hus- 
band and  quarreling  with  him,  within  hearing  of  plaintiff,  after 
being  ordered  away,  knowing  plaintiff  was  in  delicate  health  and 
easily  excited.  Oaskins  v.  Runkle,  S84. 

8.  Negligence.  —  Proximate  Cause.  —  Railroads.  — Where  defendant 
negligently  ran  its  locomotive  through  the  streets  of  a  town  at  a 
dangerous  and  unusual  rate  of  speed  and  struck  a  person  and 
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hurled  his  body  at  and  against  plaintiff,  who  was  standing  on  the 
platform  of  defendant's  station,  and  injured  him,  such  injury  was 
not  the  natural  and  probable  consequence  of  defendant's  negligence, 
and  plaintiff  cannot  recover  damages  therefor. 

Evansville,  etc,  R.  Co.  v.  Welch,  SOS. 

4.  Eoscessive  DamcLgea. — Appeal. — ^The  verdict  of  a  jury  will  not  be 
set  aside  on  appeal  on  the  ground  that  the  damages  assessed  are 
excessive,  where  the  damages  assessed  are  not  so  g^reat,  in  view 
of  the  evidence,  as  to  induce  the  belief  that  the  jury  acted  from 
prejudice,  partiality  or  corruption. 

City  of  Indianapolis  v.  Marold,  4tS. 

DXATH — Action  for  death  of  coal  mine  employe.  See  Mines  and 
MiNEKALS;  Boyd  V.  Brazil  Block  Coal  Co.  ^  167. 

Action  for  death  of  coal  mine  employe  must  be  brought  within  two 
years.    See  Action,  2;  Elliott  v.  Brazil  Block  Cool  Co.,  69£. 

Limitation  of  time  in  which  action  can  be  brought  undet  coal- 
mining statute  by  infant  plaintiff  for  death  by  wrongful  act,  see 
Limitation  op  Actions;  Ih. 

Action  against  railroad  company  for  death  of  plaintiff's  son  while 
bathing  in  swimming  pool  conducted  by  defendant,  see  Nbgli- 
OENCE,  7;  Bass,  Rec,  v.  Reitdorf,  650, 

DECEDENTS'  ESTATES— See  Executors  and  Adihnistratobs.- 

When  widow  not  entitled  to  her  statutory  allowance,  see  Wills; 
WhetseU,  Adm.,  v.  Louden,  Adm.,  257. 

Action  by  daughter  against  her  father's  estate  for  services  rendered 

as  housekeeper,  see  Parent  and  Child;  WiUiams  v.  Resener, 

Adm.,  ISS. 

Executors  and  Administrators.  —  Claims.  —  Complaint.  —  Parties. — 
Available  error  cannot  be  predicated  upon  the  action  of  the  court 
in  overruling  a  demurrer  to  an  amended  co^nplaint  filed  by  a 
claimant  upon  transfer  of  claim  to  the  issue  docket  because  of 
the  failure  of  the  complaint  to  name  the  administrator  as  a  party, 
since  the  administrator  became  a  party  by  operation  of  law. 

Bowman,  Adm.,  v.  Citizens'  Nat.  Bank,  SS. 

DEEDS — A  covenant  of  a  railroad  company  to  maintain  a  fence 
along  right  of  way  runs  with  the  land.  See  Covenants;  Lake 
Erie,  etc.,  R.  Co.  v.  Oriffln,  ISS. 

DEMAND  —A  demand  need  not  be  pleaded  in  action  for  wages  due 
under  a  contract,  see  Action,  8;  Hartford  Life  Ins.  Co.  v. 
Bryan,  406. 

DEKUBAEB— See  Pleading. 

DEPOSITIONS— Admission  of  in  evidence  when  taken  in  another 
cause  under  an  alleged  agreement,  see  Trial,  10;  OemmiU  v. 
Brovm,  6. 
By  whom  read  in  evidence,  see  Trial,  0;  lb. 


INDEX.  717 

BOGS— Indictment  under  act  of  1897  for  keeping  or  harboring  dog 
without  holding  tax  receipt,  see  Criminal  Law,  1:  State  v. 
Thompson,  681, 

DBAINS — Damages  to  stock  resulting  from  negligence  in  cleaning 
drain,  see  Nbgligbnce,  1,  2;  Sprankle  v.  Barty  681, 

EJECTMENT — A  farm  hand  who  is  furnished  a  dwelling-house  as 
part  pay  is  not  a  tenant.  Se^  Trespass,  1 ;  Heffelflnger  v.  FidtoTiy  S3, 

ESTOPPEIi— 

Payment,  —  Qravel-Road  Certificates. — Pleading —In  an  action  on 
a  gravel-road  certificate  by  the  assignee,  the  defendant  answered 
that  his  assessments,  on  which  the  certificate  was  issued,  had  been 
paid  by  him  in  labor  and  material  furnished  in  the  construction 
of  the  road  abutting  his  lands,  under  an  agreement  with  the  gravel- 
road  contractor,  with  the  knowledge  and  consent  of  the  superintend- 
ent. Plaintiff  replied  that  it  had  been  the  owner  of  the  certificate 
for  ten  years  ana  that  defendant  had  ma^e  payments  of  interest 
thereon  during  such  time,  and  asked  for  extension  of  time,  and 
failed  to  inform  plaintiff  of  the  payment  claimed  to  have  been 
made  by  him  to  the  contractor  until  it  was  too  late  to  bring  suit 
against  the  superintendent.  Heldt  that  the  facts  pleaded  by  the 
reply  were  sufficient  to  constitute  an  estoppel  to  the  aef  ense  pl^Buled 
by  the  answer.  J'armert^  Bank  v.  Orr,  71. 

EVIDENCE— See  Depositions;  Witnesses. 

Burden  of  proof,  see  Railroads,  4;  Terre  Haute,  etc,  R,  Co,  y. 
Pruitt,  227;  Warehousemen,  2;  Holt  Ice,  etc,,  Co,  v.  Arthur  Jor- 
dan Co.,  S14, 

Cross-examination  of  character  witness,  see  Trial,  8;  Baehnerv. 
State,  697. 

Circumstantial  evidence,  see  Gamino,  8,  4;  Roberts  v.  State,  S66; 
Neeld  v.  State,  603. 

Character  evidence,  see  Trial,  8,  4;  Baehner  v.  State,  697, 

As  to  opinion  evidence,  see  Trial,  6;  City  of  Ft.  Wayne  v.  Patter- 
son, Adm,,  647, 

Introduction  in  evidence  of  lease  containing  defective  description 
of  real  estate,  see  Landlord  and  Tenant,  9 ;  Indianapolis  Nat, 
Oas  Co,  V.  Pierce,  116, 

Sufficiency  of  evidence  to  show  agreement  to  marry,  see  Breach 
of  Marriage  Promise,  1 ;  Lauer  v.  Schmidt,  64, 

Evidence  in  action  on  note  that  the  note  was  delivered  to  agent  of 
payee  under  an  agreement  that  it  should  not  be  delivered  until 
signed  by  another  person  is  inadmissible,  see  Bills  and  Notes,  8; 
C(^yper  v.  Merchants*,  etc..  Bank,  S41, 

Only  the  grounds  of  objection  presented  to  the  trial  court  can  be 
considered  on  appeal  as  against  the  ruling  of  the  court.  See 
Appeal  and  Error,  82;  Everitt,  Seedsman,  v.  Indiana  Paper 
Co,,  287, 
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A  cause  will  not  be  reversed  because  of  the  action  of  the  court  in 
excluding  testimony  if  the  ruUng  can  be  sustained  on  any  theory. 
See  APPEA.L  AND  Error,  81;  HaasY,  Cones  Mfg.  Co.,  469. 

1.  Privileged  Communications.— Attorney  and  Client. --In  the  trial 
of  an  action  by  a  stenographer  for  services  rendered  in  furnish- 
ing copies  of  evidence  used  in  the  trial  of  a  cause,  evidence  by  an 
attorney,  who  was  acting  as  clerk  fpr  defendant's  attorney  in  ar- 
ranging and  digesting  the  evidence,  that  defendant  was  present  in 
court  when  the  copies  of  the  evidence  were  f umi^ed  ana  used,  is 
not  privileged.  Miller  v.  Palmer,  367. 

8.  Attorney  and  Client. ^In  an  action  by  a  court  reporter  for 
services  rendered  in  furnishing  a  litigant  copies  of  evidence  to  be 
used  in  the  trial  of  his  cause,  evidence  as  to  the  amount  such 
litigant  paid  his  attorney  as  tending  to  show  that  the  attorney  was 
to  pay  for  such  services  was  properly  rejected,  since  any  agreement 
between  defendant  and  his  attorney  relative  to  compensation,  un- 
known to  plaintiff,  could  not  affect  her  claim.  lb. 

8.  Expert  Testimony.  —  Railroads. — The  testimony  of  an  experi- 
encecL  railroad  man  as  to  the  danger  in  running  a  train  back- 
ward is  admissible  in  the  trial  of  an  action  for  personal  injuries 
received  by  a  passenger  who  was  injured  while  riding  on  a  train 
run  with  the  engine  in  the  rear.   Chicago,  etc.,  22.  Co.  v.  Orimm,  494. 

4.  Contracts. — Customs  and  Usages. — In  an  action  on  a  contract 
to  furnish  a  certain  quantity  of  paper  the  *'  weight  to  be  on  basis 
of  87x48,  68  lbs.,  500  sheets/'  evidence  that'  such  specification 
had  a  particular  meaning  to  the  paper  trade,  and  that  it  was  the 
usage,  where  a  weight  is  specified,  to  include  the  weight  of  wrap- 
pings necessary  safely  to  transport  it,  unless  otherwise  specified  in 
the  contract,  was  admissible  as  an  aid  in  the  interpretation  of  the 
contract.  Everitt,  Seedsman,  v.  Indiana  Paper  Co. ,  £87. 

5.  Hearsay. — BUls  and  Notes. — Evidence  by  a  bank  cashier  in  an 
action  on  a  promissory  note  purchased  bv  the  bank,  that  the  bank 
nor  any  of  its  officers  had  any  knowledge  of  any  defense  to  the 
note  was  hearsay,  and  inadmissible. 

Cooper  v.  Merchants*,  etc..  Bank,  S41. 

6.  Standard  Life  Tables. — Personal  Injuries — In  an  action  against 
a  city  for  personal  injuries  sustained  by  reason  of  the  city's  neg- 
ligence, standard  life  tables  may  be  introduced  in  evidence  to 
show  the  probable  duration  of  the  plaintiff's  life  on  the  question  of 
compensation,  where  the  injuries  are  shown  to  be  permanent. 

City  of  Indianapolis  v.  Mardld,  428. 

7.  Personal  Injuries. — Mortality  Tables. — A  judgment  for  personal 
injuries  will  not  be  reversed  because  or  the  admission  of  the 
testimony  of  a  witness  as  to  the  expectancy  of  life  at  the  age  of 
plaintiff  based  upon  the  mortality  table  of  a  certain  life  insurance 
company,  where  the  expectancy  given  by  the  witness  was  less  than 
that  given  by  standard  mortality  tables  of  which  the  Appellate 
Court  takes  judicial  notice.  Chicago,  etc.,  K  Co.  v.  ifeff,  107. 

8.  Contracts.— In  the  trial  of  an  action  by  a  subcontractor  for  ex- 
tra work,  the  court  erred  in  permitting  a  witness  to  testify  as  to 
the  work  plaintiff  was  required  to  do  under  the  contract,  when 
the  original  contract  and  plans  and  specifications  were  made  a  part 
of  the  contract,  and  were  not  cunbiguous,  indefinite  or  uncertain. 

Brown  v.  Langner,  638. 
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9.  Contracts  by  Correspondence. — Harmless  Error. — In  an  action 
for  a  breach  of  contract  of  employment  entered  into  by  cor- 
respondence, the  introduction  in  evidence  of  letters  which  passed 
between  the  parties  prior  to  those  in  which  the  proposal  was  made 
and  accepted  was  harmless,  where  there  was  notning  in  such  letters 
which  would  vary  the  contract  sued  upon. 

Everitt,  Seedsman,  v.  Bassler,  SOS. 

10.  Notice.  —  Where,  in  an  action  for  the  purchase  price  of  goods 
sold,  defendant  claimed  he  had  disposed  of  his  store  and  busi- 
ness in  connection  therewith  prior  to  the  sale  of  tiie  goods,  evi- 
dence as  to  a  publication  of  a  notice  of  the  sale  of  the  store,  in  a 
newspaper,  in  the  town  in  which  the  store  was  located,  was  prop- 
erly excluded,  it  not  being  shown  that  plaintiff,  a  non-resident,  had 
notice  of  such  publication,  or  any  opportunity  of  seeing  a  copy 
thereof.  Mads  v.  Cones  Mfg,  Co.,  469. 

11.  Affidavits.  —  Judgment.  —  Default. — Where  in  a  proceeding  to 
set  aside  a  judgment  rendered  by  default  defendant  filed  affida- 
vits tending  to  show  excusable  neglect,  mistake  and  inadvert- 
ence, and  plaintiff  filed  counter-affidavits  in  conflict  with  the 
showing  made  by  them,  the  rule  applicable  to  oral  evidence  ap- 
plies, and  the  conclusion  of  the  court  thereon  will  not  be  disturbed 
if  it  is  supported  by  any  evidence. 

Hasten  v.  Indiana  Car,  etc.,  Co.,  176. 

12.  Opinion  of  Witness. — Bcw/ardy.— Where  on  a  trial  for  bastardy 
the  relatrix  testified  that  the  acts  of  intimacy  between  her  and 
the  defendant  took  place  in  a  room  where  a  man  and  his  wife 
were  sleeping,  and  that  defendant  came  to  her  quietly  from  an 
adjoining  room  while  the  others  were  asleep,  it  was  proper  for  the 
wife,  who  as  a  witness  for  defendant  stated  that  she  did  not  hear 
him  enter  the  room,  to  testify  that  she  was  easily  awaked. 

State,  ex  rel.,  v.  David,  297. 

18.  Cross-Examination.'^Questions  of  Argumentative  Character. — 
Upon  cross-examination  of  a  witness,  questions  of  a  mere  argu- 
mentative character  which  did  not  call  for  facts  nor  for  opinions 
based  upon  facts  within  the  knowledge  of  the  witness  or  hypo- 
thetically  assumed  were  improper,  and  the  answers  to  such  ques- 
tions were  rightly  excluded.    Lake  Erie,  etc.,  JR.  Co.  v.  Oriffln,  1S8. 

14.  Rebuttal. — Damages.— i^aiZroods.— Where,  in  the  trial  of  an 
action  against  a  railroad  company  for  injuries  received  by  a  pas- 
senger caused  by  a  collision  of  the  train  with  a  horse  on  the  track,  tibe 
defendant  introduced  evidence  to  the  effect  that  the  road  was 
fenced,  and  stock  was  prohibited  from  running  at  large,  it  was 
proper  for  plaintiff  to  prove  in  rebuttal  that  stock  was  frequently 
seen  on  the  road.  Chicago,  etc.,  R.  Co.  v.  Qrimm,  494. 

BXECUTOSS  AND  ADKINI8TRAT0BS  —  See  Deoedients'  Es- 
tates. 

1.  Ex  Parte  Application  for  Letters  of  Administration. — Discretion 
of  Court. — Although  the  circuit  court  has  a  discretion  in  the  grant- 
ing or  refusing  applications  for  letters  of  administration,  yet  where 
the  proceeding  is  ex  parte  and  a  verified  application  shows  the  party 
entitled  to  letters,  they  should  be  granted.    Ex  Parte  Jenkins,  6S£. 

8.  Letters  May  Be  Cfranted  Though  No  Tangible  Assets. — The  right 
to  letters  of  administration  does  not  depend  upon  the  existence  of 
tangible  assets  to  administer.  Letters  may  be  granted  in  order  that 
ma  action  may  be  prosecuted.  lb. 
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8.  Letters  of  Administration  to  Prosecute  Action  on  Official  Bond  of 
Sheriff  for  Permitting  Death  of  Prisoner, — Where  a  sheriflP  of  a 
county  permits  a  prisoner  to  be  takon  from  the  county  jail  and 
put  to  death,  the  widow  of  the  deceased  prisoner  was  entitled  to 
letters  of  administration,  although  the  only  asset  of  such  deceased 
prisoner's  estate  was  the  right  of  action  on  the  official  bond  of  the 
sheriff  for  breach  of  official  duty,  and  such  breach  had  occurred 
more  than  two  years  prior  to  the  application  for  such  letters.      J 6. 

4.  Letters  of  Administration  Issued  in  Wrong  County. — Letters  of 
administration  issued  in  a  county  where  property  of  decedent  was 
situate,  but  other  than  the  county  in  which  decedent  maintained 
his  domioil  at  the  time  of  his  death,  are  not  void  but  voidable  only. 

Razor,  Adm. ,  v.  Mehl,  Adm. ,  6^6. 

6.  Letters  of  Administration. —  Revocation. —  Letters  of  administra- 
tion issuea  in  the  county  of  which  decedent  was  an  inhabitant 
at  the  time  of  his  death  confer  no  authority  to  the  one  to  whom 
they  are  issued  to  institute  proceedings  to  revoke  letters  previously 
issued  in  another  county.  Jb, 

6.  Decedents*  Estates. — Insolvent  Estates, — Claims  Paid  by  Mistake. — 
Recovery  by  Administrator. — Where  an  executor,  acting  under  a 
misapprehension  of  the  condition  of  the  estate,  and  believing  the 
same  to  be  solvent,  paid  a  general  creditor  in  full,  and  it  afterward 
developed  that  the  estate  was  insolvent,  an  action  may  be  main- 
tained against  the  creditor  to  recover  back  the  overpayment. 

Tarplee  v.  Vapp,  Adm,,  66. 

7.  Decedents^  Estates.  —  Insolvent  Estates.  —  Claims  Paid  by  Mis- 
take. —Recovery. — Complaint.— A  complaint  against  a  creditor  by 
the  administrator  of  a  decedent's  estate  to  recover  a  certain  per 
cent,  of  the  amount  paid  the  creditor  on  the  belief  that  the  estate 
was  solvent  is  not  bad  for  failing  to  allege  that  a  final  dividend  had 
been  ascertained  and  declared  by  the  court  in  which  the  estate  was 
pending  for  settlement,  where  it  was  alleged  that  all  of  the  assets 
of  the  estate  had  been  reduced  to  cash,  stating  the  amount  of  assets 
and  liabilities,  the  per  cent,  the  estate  would  pay  and  the  overpay- 
ment to  defendant.  io. 

8.  Decedents^  Estates.  —  Insolvent  Estates.  —  Claims,  —  Recovery. — 
Pleading. — An  answer  in  an  action  by  an  administrator  to  recover 
a  portion  of  a  claim  paid  a  creditor  under  the  mistaken  belief  that 
the  estate  was  solvent,  to  the  effect  that  the  assets  of  the  estate 
within  the  year  after  the  granting  of  letters  testamentarv,  and  at 
the  time  defendant's  claim  was  allowed  and  paid,  exceeded  the  ag- 
gregate amount  of  claims  filed  and  allowed,  and  that  claims  were 
afterward  wrongfully  and  illegally  allowed  which  rendered  the 
estate  insolvent,  does  not  constitute  a  defense  to  such  action.      16. 

9.  Mortgages.  —  Personal  Liability.  —  Interpretation  by  Parties. — 
Where  a  mortgagee  foreclosed  a  mortgage  executed  by  an  executor 
upon  his  decedent's  estate,  the  act  of  foreclosure  did  not  affirm  the 
proposition  that  the  debt  was  the  debt  of  the  decedent's  estate  and 
not  that  of  the  mortgagor  so  as  to  bind  the  mortgagee  and  prevent 
him  from  proceeding  against  the  mortgagor  personally  for  a  defici- 
ency in  tne  payment  of  the  debt  by  the  sale  of  the  mortgaged 
premises.  DeCovdres,  Adm.  v.  Union  Trust  Co.,  £71. 

10.  Execution  of  Mortgage.  — Personal  Liability.  — A  will  gave  the 
executor  power  to  'mortgage  decedent's  real  estate  to  pay  debts. 
The  executor  mortgaged  the  real  estate  without  order  of  court 
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and  afterward  reported  the  execution  of  the  mortgage  to  the  proper 
court  and  the  same  was  approved.  The  mortgage  was  given  to 
secure  the  payment  of  certain  promissory  notes  executed  by  the 
executor  as  such.  The  mortgage  referred  to  the  power  given  by 
the  will,  and  contained  a  personal  covenant  on  the  part  of  mort- 
gagor to  pay  the  sum  secured.  The  proceeds  derived  therefrom 
were  applied  to  the  payment  of  the  decedent's  debts  and  the  dis- 
charge of  liens  upon  the  real  estate  mortgaged.  Default  was  made 
in  the  payment  of  the  notes  and  the  mortgage  was  foreclosed  and 
the  land  sold  for  a  sum  less  than  the  amount  of  the  debt.  Held, 
that  the  executor  was  personally  liable  for  the  deficiency.  lb. 

EXEMPTIONS— In  action  on  account,  see  Pleadinq,  5;  Whitdy, 
etc,  Co.  V.  Bevington,  S91. 

EXFEBT  TESTIMONY— See  Opinion  Evidenob.  . 

Of  civil  engineer  relative  to  the  manner  in  which  a  street  improve- 
ment was  made,  see  Mxtnicipal  Corporations,  6;  Fralich  v.  Bar- 
low^ S8S. 

An  experienced  railroad  man  may  testify  as  an  expert  as  to  the 
danger  in  running  a  train  backward,  see  Evidence,  8;  Chicago, 
etc.,  it.  Co.  V.  Orimm,  494* 

FBAX7DS,  STATUTE  OF— 

Sheriff's  Certificates. — Contracts  of  Sale. — A  sheriff's  certificate  of 
sale  of  real  estate  represents  an  interest  in  the  land,  and  a  contract 
to  sell  or  transfer  such  certificate  is  within  the  statute  of  frauds, 
and,  to  be  enforceable,  must  be  in  writing.         Cox  v.  Ii(^)ert8,  26iS. 

EOBMEB.  ADJUDICATION— Plea  of  in  action  in  replevin,  see 
Pleading,  14;  Case  v.  Moorman,  29S.  • 


1.  Affidavit  and  Information.  —  Judgment.  —  Variance.  —  Where 
an  affidavit  and  in  formation  charges  defendant  with  visiting  a 
gambling  house,  a  finding  and  judgment  that  '*the  defendant  is 
guilty  of  frequenting  a  gambling  house  as  charged"  is  sufficient, 
since  the  words  *'of  frequenting  a  gambling  house"  are  surplusage. 

Roberts  v.  State.  StiS. 

2.  Visiting  Oamhling  House,— Statute  Construed. — A  single  visit  to 
a  gambling  house  is  a  misdemeanor  within  the  meaning  of  §2089 
Burns  1894.  lb. 

8.  Circumstantial  Evidence.— A  finding  that  a  particular  room 
was  a  ''gambling  house,"  within  the  meaning  of  ^2089  Burns  1894, 
will  not  be  disturbed  on  appeal,  where  circumstances  were  shown 
from  which  the  trial  court  could  reasonably  and  legitimately  infer 
such  fact.  lb. 

4.  Evidence.  —  Criminal  Law. — In  a  prosecution  for  keeping  a 
room  to  ]^  used  and  occupied  for  gaming  it  was  shown  that 
the  room  was  located  over  a  saloon,  the  furniture  consisting  of 
a  round  table  with  a  muslin  cover  and  a  drawer,  chairs,  carpet 
and  a  lounge.  The  witnesses,  two  police  officers,  went  to  the  room 
about  two  o'clock  on  Sunday  morning  and  found  seated  around 
the  table  five   or  six  men,  some  of  whom  were  playing  cards. 

Vol.  25—46 
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Poker  chips  and  money  were  lying  on  the  table,  most  of  the  chips 
being  in  front  of  one  of  the  men  playing.  Some  chips  were  placed 
in  the  middle  of  the  table,  and  wnen  ^  game  was  played  defendant 
would  "chip"  off  into  the  drawer;  that  the  *'pot"  went  to  the  man 
that  won.  Held,  that  the  evidence  was  sufficient  to  support  a  con- 
viction. NeekL  v.  State,  60S. 

GARNISHMENT-- 

Action. on  Bond,— Validity  of  Proceeding. —  Estoppel. — Where  a 
plaintiff  instituted  an  action  in  garnishment  oefore  a  justice 
of  the  peace,  filed  an  affidavit  and  bond  conditioned  that  he 
would  prosecute  his  proceedings  in  garnishment  to  effect  and 
pay  all  damages  if  such  proceedings  should  be  wrongful  or  oppres- 
sive, and  procured  the  issuance  of  a  writ  of  garnishment,  he  will  be 
estopped  from  setting  up  the  defense,  in  an  action  on  the  bond, 
that  no  affidavit  in  attachment  was  ever  filed  and  the  writ  was  im- 
properly issued.  Davis  v.  Bickel,  S?8. 

GAS  AND  OIL  LBASE—See  Landlord  and  Tenant. 

GRAVEL  BOADS— Action  to  collect  gravel-road  certificate,  see 
Pleading,  9, 10;  Farmers^  Bg.nk  v.  Orr,  71. 

HARMLESS  ERROR— See  Practice;  Trial. 

Overruling  motion  to  strike  out  argumentative  denial,  see  Practice, 
2;  Home  Ins.  Co.  v.  Sylvester,  S07. 

Sustaining  demurrer  to  argumentative  denial,  see  Appeal  and 
Error,  86;  City  of  Huntington  v.  Boyd,  £50;  Burket  v.  Miller,  110. 

When  error  in  ovevruling  demurrer  to  complaint  is  cured  by  special 
findings,  see  Appeal  and  Error,  86;  Vestal  v.  Craig,  673, 

When  sustaining  demurrer  to  good  paragraph  of  answer  is  barm- 
less,  see  Practice,  8;  Whit€ley,etc.,  Co.  v.  Bevington,  S91. 

Overruling  Demurrer  to  Bad  Paragraph  of  Complaint. — ^Where  the 
special  finding  shows  that  sufficient  facts  were  found  therein  upon 
which  to  render  iud^ent  under  the  averments  of  a  good  paragraph 
of  complaint,  the  judgment  will  not  be  reversed  because  of  tne 
action  of  the  court  in  overruling  a  demurrer  to  a  bad  paragraph. 

Lake  Erie,  etc.,  R.  Co.  v.  Uoff,  tS9. 

HIGHWAYS— See  Turnpikes  and  Toll  Roads. 

INDIGTKENT— For  failure  to  pay  tax  on  dog,  see  Criminal  Law,  1 ; 
State  V.  Thompson,  681. 

Of  county  commissioners  for  making  allowance  to  county  auditor 
for  services  as  clerk  of  gravel-road  commissioners,  see  Criminal 
Law,  2;  State  v.  Truehlood,  4S7. 

INFANTS — The  time  within  which  an  action  may  be  brought  for 
death  by  wrongful  act  applies  to  infants  as  well  as  adults,  see 
Limitation  op  Actions;  Elliott  v.  Brazil  Block  Coal  Co.,  692. 
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INJUKCTION— 

Action  on  Bond. — In  an  action  on  an  injunction  bond,  the  original 
proceedings  for  an  injunction  will  be  held  to  have  been  discon- 
tinued, where  it  is  shown  by  the  evidence  that  the  judgment  pro- 
cured by  the  plaintiff  in  the  trial  court  was  revers^  and  the 
temporary  restraining  order  dissolved  on  appeal  to  the  Supreme 
Ck>urt,  and  that  the  entry  of  judgment  in  the  order-book  of  the  trial 
court,  upon  the  reversal,  was  the  last  step  taken  in  the  cause,  and 
that  the  suit  on  the  bond  was  not  filed  until  nearly  three  years  had 
elapsed  since  the  rendition  of  the  judgment,  and  not  until  every 
obligation,  the  performance  of  which  the  bond  sued  on  was  intended 
to  secure,  had  been  violated.  Burket  v.  MiUer^  110. 

IKSTBUCnONS-See  Tbial. 
Not  applicable  to  evidence,  see  AssiaNMENT  fob  Bbnefit  or  Gbbd- 
ITORS;  Shilling  v.  Braniff,  676, 

1.  May  Contain  More  Than  One  Proposition  of  Law.  — ^An  instructioQ 
is  not  bad  because  it  embraces  more  than  one  proposition  of  law. 

OenimiU  v.  Broum,  6. 

2.  Refuml  to  Give. — There  was  no  error  in  refusing  instructions, 
where  the  court  fully  and  correctly  instructed  the  jury  upon  the 
same  subject-matter;  Home  Ins.  Co.  v.  Sylvester,  207;  Lake  Erie, 
etc,,  JR.  Co.  V.  Reiser,  417, 

'8.  Harmless  Error. — Where  the  verdict  is  right  under  the  evidence, 
the  cause  will  not  be  reversed  because  of  an  instruction  given, 
which,  when  considered  alone,  was  incorrect. 

Miller  v.  Palmer,  367, 

4.  AH  Construed  Together.  —  If  the  instructions  given,  all  taken 
together,  state  the  law  correctly,  and  are  not  calculated  to  mislead 
the  jury,  the  judgment  will  not  be  reversed  on  appeal,  though  one 
or  more  of  the  instructions  standing  alone  did  not  correctly  state 
the  law.  ChimmiU  v.  Broum,  6, 

INSUSANOB^See  Benbfioial  Associations. 

1.  Application.  —  Concealment  of  Facts.  —  Pleading,  — Where  in  aa 
action  on  an  insurance  policy  defendant  answered  that  insured,  in 
his  application,  concealed  the  fact  that  he  had  been  treated  and 
prescribed  for  by  a  physician  for  la  grippe,  which  answers,  by 
the  terms  of  the  application,  were  made  material  to  the  risk,  a  reply 
setting  out  the  statute  of  the  State  in  which  the  company  was  in- 
corporated requiring  ^ood  faith  only  on  the  part  of  an  applicant 
unless  such  misrepresentation  relates  to  some  matter  material  to 
the  risk,  and  alleging  that  the  diseases  for  which  the  insured  had 
been  treated,  which  had  not  been  disclosed  in  the  application,  were 
not  serious  and  left  no  bad  effect  in  his  constitution,  was  not  suffi- 
cient to  avoid  the  answer.  Fidelity,  etc,  Life,  Assn.y.  McDaniel,  608. 

3.  Application. — False  Representations. — Blanks  Filled  by  Agent. — 
Where  an  agent  of  an  insurance  company,  while  acting  in  the  scope 
of  his  authority,  fills  the  blanks  of  an  application  for  insurance  with 
a  statement  not  authorized  by  the  party  who  signs  it,  the  wrong 
will  be  imputed  to  the  company  and  not  to  the  insured. 

Home  Ins.  Co.  v.  Sylvester,  207. 

8.  Pleading.  —  Verilloation.  —  Non  Est  Factum,  -r  Where  an  insur- 
ance company  in  defense  to  an  action  on  a  policy  filed  an  answer 
alleging  false  representations  in  the  application,  a  reply  thereto  that 
the  application  was  made  by  defendant's  agent  is  not  a  plea  of  non 
est  factum  and  need  not  be  verified.  lb. 
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4.  Proof  of  Loss. — Waiver. — "Where  an  insurance  company  has  been 
notified  of  a  loss  under  a  policy  issued  by  it,  and  denies  liability 
and  refuses  to  pay,  such  action  constitutes  a  complete  waiver  of 
proof  of  loss.  .  lb. 

5.  Action. — Proof  of  Loss. —  Waiver. — An  action  on  an  insurance 
policy  was  not  prematurely  brought  under  a  provision  in  the  policy 
that  the  company  would  pay  the  loss  within  sixty  days  after  re- 
ceiving proof  of  loss  where  it  was  shown  that  notice  of  the  loss  was 
given  more  than  sixty  days  before  bringing  suit,  and  the  company 
at  such  time  denied  liability  and  refused  to  pay.  lb. 

6.  Proof  of  Loss.  —  Waiver.  —  Evidence.  —  In  an  action  on  an  in- 
surance policy  evidence  that  defendant  by  its  authorized  agent  and 
adjuster  notified  plaintiff  that  the  company  would  not  pay  the  loss 
and  he  need  not  Dother  them  about  it  was  sufficient  to  establish  a 
waiver  of  proof  of  loss.  lb. 

7.  Evidence. — Witnesses. —  Opinion  Evidence. — Witnesses  who  were 
farmers  and  who  had  built  and  owned  bams,  knew  their  values, 
and  were  acquainted  with  plaintiff's  bam,  and  its  condition  before 
the  fire,  were  competent  to  testify  as  to  the  value  of  such  bum,  in 
an  action  for  its  loss  by  fire.  Jb. 

INTEB&OOATOBIES  TO  JUBY— See  Vebdict. 

Failure  of  jury  to  answer,  see  Trial,  14;  City  of  Ft.  Wayne  v.  Pat- 
terson,  Adm.,  547. 

INTOXICATING  LIQUORS— 

Illegal  Sales.— Prosecution. — Evidence. — A  judgment  convicting  de- 
fendant of  the  charge  of  selling  intoxicatmg  liquors  in  violation  of 
law  will  not  be  reversed  because  the  judgment  was  based  on  the 
evidence  of  two  witnesses  who  were  employed  to  obtain  evidence 
of  Tiolation  of  law  and  purchased  the  liquor  constituting  the  illegal 
sale,  since  the  act  of  purchasing  the  liquor  was  no  legal  wrong,  and 
it  was  for  the  jury  to  determine  the  truth  of  the  testimony. 

Baehner  v.  State,  597. 

JXTDGMENTB— 

In  an  action  on  the  quantum  meruit  for  work  and  labor  there  cannot 
be  a  recovery  upon  an  express  contract.  Everett  v.  Stuck,  t79. 

Proceeding  to  set  aside  a  judgment  rendered  on  default,  see 
Pleading,  15;  Hasten  v.  Indiana  Car,  etc.,  Co.,  176. 

A  judgment  in  favor  of  a  landlord  for  possession  does  not  entitle 
him  to  the  growing  crops.  See  Landlord  and  Tenant,  3;  Burket 
V.  Miller,  110. 

Amount  of  judgment  in  bastardy  proceeding  is  largely  in  discre- 
tion of  court,  see  Bastards;  Jean  v.  State,  ex  rel.,  SS9. 

Review  of  action  of  court  in  setting  aside  judgment  rendered  on 
default,  see  Appeal  and  Error,  28;  Masien  v.  Indiana  Car,  etc, 
Co.,  176. 

1.  Corrections. — Where  a  judgment  for  the  collection  of  a  street 
improvement  assessment  included  the  interest  thereon  to  the 
date  of  the  rendition  of  the  judgment,  and  the  clerk  entered  the 
same  making  it  bear  interest  from  the  date  of  approval  of  final  esti- 
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mate,  such  error  cannot  be  reviewed  in  a  motion  for  a  new  trial, 
but  should  have  been  presented  by  motion  to  modify  the  judgment. 

Fralich  v.  Barlow,  383. 

2.  Action  to  Set  Aside  Default. — Defect  of  Complaint  in  Original 
Action  not  Cured  by  Judgment. — On  appeal  in  an  action  to  set 
aside  a  judgment  taken  by  default,  a  fatal  defect  in  the  com- 
plaint in  the  original  action  is  not  cured  by  the  finding  of  the  court, 
since  no  trial  was  had.  Dougherty  v.  WisCt  398, 

JUDICIAL  NOTICE— 

Animals. — Courts  will  not  take  judicial  notice  that  coal,  free  in  its 
constituent  parts  from  poison,  would  not,  if  taken  into  the  stomach 
of  animals,  have  a  tendency  to  produce  death.  Sprankle  v.  Bart,  681, 

JUBY — Action  on  account  and  in  attachment  may  be  submitted  to, 
see  Trial,  10 ;  Hartford  Life  Ins.  Co,  v.  Bryan,  4O6, 

Misconduct  of,  see  Trial,  17;  Aurora,  etc,,  Turnpike  Co.  v.  JVte- 
bruggee,  567,  ' 

A  judgment  in  an  action  on  account  will  not  be  reversed  because 
the  jury  took  to  their  room  the  pleadings  and  papers  in  the  case, 
see  Appeal  and  Error,  80;  Haas  v.  Cones  Mfg,  Co.,  469, 

JUSTICES  OF  THE  PEACE— Presumption  as  to  jurisdiction,  see 
Courts;  Davis  v.  Bickel,  378. 

Correction  of  Transcript  After  Appeal, — Clerical  errors  in  a  tianr 
script  on  appeal  from  a  judgment  of  a  justice  of  the  -pesLce  may 
be  corrected  by  the  justice  after  appeal         ^   Cline  v.  State,  33 U 

LANDLOBD  AND  TENANT— A  farm  hand  occupying  house  as 
part  pay  is  not  a  ten&nt.  See  Trespass,  1;  Heffdfinger -9,  Ful- 
ton,  33. 

Available  defenses  without  special  plea  in  action  by  landlord  for 
possession,  see  Pleading,  12 ;  Ward  v.  Pittsburgh,  etc,  B.  Co,,  4O6, 

Action  for  mesne  profits,  see  Real  Aotions,  1,  2,  8;  Huncheon  v. 
Long,  630;  O^ReUly  v.  Long,  6S9, 

1.  Lsasc—Rent  Payable  in  Advance. — Notice  to  Quit.— Demand  for 
jRen^— Where  a  tenant  from  month  to  month  by  the  terms  of  his 
lease  is  to  pay  his  rent  in  advance,  it  is  not  necessary,  in  an  action 
for  possession  for  failure  to  pay  rent  when  due,  to  prove  notice  to 
quit  or  a  demand  for  the  rent.  Ingalls  v.  Bissot,  130, 

2.  Action  for  Possession. — Right  to  Growing  Crops, — A  judgment 
in  favor  of  *a  landlord  for  possession  does  not  entitle  him  to  the 
growing  crops.  Burket  v.  Miller,  110, 

8.  Sale  of  Real  Estate.^Aetion  for  Possession— Parties.— "WherQ  a 
landlord  conveyed  real  estate  in  the  possession  of  a  tenant,  an  ac- 
tion for  possession  must  be  brought  m  the  name  of  the  grantee  or 
owner,  although  it  was  agreed  that  the  g^ntor  was  to  deliver 
possession  at  the  termination  of  the  lease,  and  that  the  tenant  was 
to  continue  as  the  tenant  of  g^ntor  until  such  delivery. 

Holliday  v.  Chism,  1, 
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4.  Lease. — Assignment, — Action  hy  Assignee, — Parties, — ^Where  the 
assignment  of  a  lease  was  in  writing  indorsed  thereon,  the  assignor 
is  not  a  necessary  party  in  action  by  the  assignee  for  breach, 
although  the  original  lease  is  lost. 

Indianapolis  Nat.  Oas  Co.  v.  Pierce,  116. 

5.  Bent. — Payment. — Plecuiing. —  A  complaint  in  an  action  for  the 
second  year's  rent  due  under  a  gas  lease,  which,  by  its  terms,  shows 
that  there  was  no  rent  due  for  the  first  year  of  the  tenancy,  is  not 
rendered  bad  by  reason  of  an  averment  "that  the  agreed  advance 

>  payment  of  rental  for  the  first  year  *  *  was  duly  paid  by  said 
d^endants  at  the  time  said  lease  was  executed." 

Crotby  v.  Pierce,  108. 

6.  Contrfiets.  —  Assignment.  —  Rents.  —  Complaint.  —  A  complaint 
alleged  that  defendants  executed  a  contract  wherein  it  was  agreed 
that  they  should  not  remove  their  stock  of  goods  until  the  rent  then 
due  and  to  become  due  should  be  paid,  and  that  the  stock  should 
stand  good  for  che  rent,  and  that  such  contract  was  duly  assigned 
to  plaintiff;  that  defendants  failed  to  comply  with  said  contract  in 
that  the  stock  of  goods  was  removed  vdthout  the  knowledge  or  con- 
sent of  plaintiff  and  disposed  of  and  delivered  up  to  the  purchaser, 
and  refused  to  pay  the  rent,  or  apply  the  proceeds  of  the  sales 
thereon.  Held,  that  the  complaint  was  indefinite,  and  was  insufii- 
oient  as  based  on  an  action  for  breach  of  contract,  or  for  rent. 

Vestal  V,  Craig,  573. 

7.  Lease.  —  Assignment.  —  An  expired  gas  and  oil  lease,  on  which 
there  is  a  stipulated  sum  due  as  damages  for  breach,  is  a  mere  chose 
in  action,  and  not  an  interest  in  the  land,  and  an  assignment  thereof 
need  not  be  under  seal.      Indianapolis  Nat.  Ga^  Co.  v.  Pierce,  116. 

8.  Assignment  of  Expired  Oas  and  Oil  Lease.^  A ction  by  Assignee.  — 
Damages. — The  assignment  of  an  expired  gas  and  oil  lease  carries 
with  it  the  right  of  action  on  such  lease  for  damages  stipulated  for 
failure  of  lessee  to  drill  welL  lb. 

9.  CHis  and  Oil  Lease.— Uncertainty  of  Description. — Emdence.^la 
an  action  to  recover  upon  a  covenant  of  a  gas  and  oil  lease  for  the 
payment  of  a  specified  sum  annually  upon  failure  to  drill  wells,  it 
was  not  error  to  admit  in  evidence  the  lease  on  the  ground  of  uncer- 
tainty of  description,  where  the  land  was  described  as  thirty  acres 
of  a  certain  tract  ^'excepting  and  reserving  therefrom  twenty  acres, 
more  or  less,  around  the  buildings,  the  boundaries  of  which  shall 
be  designated  and  fixed,"  and  the  lessor  had  designated  such 
boundarres  to  the  lessee's  agent  at  the  time  the  lease  was  executed. 

lb. 

LS  ABE— Assignment  of  expired  gas  and  oil  lease  carries  with  it  the 
right  of  action  for  damages  stipulated  for  failure  of  lessee  to 
drill  well.  See  Landlord  and  Tenant,  8;  Indianapolis  Nat.  Oas 
Co.  V.  Pierce,  116. 

Assignment  of  gas  and  oil  lease  need  not  be  under  seal,  see  Land- 
lord AND  TSNANT,  7;  lb. 

Assignor  not  a  necessary  party  in  action  by  assignee  for  breach  of 
lease,  see  Landlord  and  Tenant,  4;  lb. 

Uncertainty  of  description  of  leased  premises,  see  Landlord  and 
Tenant,  9;  lb. 
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LiIENS — Of  attoFnej  on  judgment  for  fees,  see  Attornbt  and 
Client,  2;  Peterson  v.  Struby,  19. 

Foreclosure  of  laborer's  lien,  see  Wobk  and  Labor,  2;  Advance 
Mfg.  Co.  V.  Aiich,  687. 

Tradesmen  and  Mechanics. — Common  Law  Lien. — Waiver. — Section 
7268  et  seq.  Burns  1894  does  not  declare  a  lien,  but  provides  the 
manner  of  enforcing  a  lien  which  a  mechanic  or  trsulesman  has 
at  common  law,  and  under  such  statute  a  mill  owner  may  enforce 
a  lien  on  lumber,  in  his  possession,  for  payment  of  his  charges  for 
sawing  the  same,  and  such  lien  is  not  limited  to  any  given  lot  of 
lumber  for  the  price  of  sawing  the  same,  but  extends  to  the  quan- 
tity in  his  possession  for  any  general  balance  due  him,  but  where 
the  mill  owner  voluntarily  surrenders  possession  of  lumber,  such 
surrender  operates  as  a  waiver  of  the  lien  thereon. 

Bierly  v.  Royse^  £0S. 

LIFE  DiTSTTBANCE— See  Insurancb. 

LIMITATION  OF  ACTIONS— In  action  under  coal  mining  statute 
for  death  of  employe,  see  Action,  2;  Elliott  v.  Brazil  Block  Coal 
Co.,  69S. 

Death  by  Wrongfvl  Act. — Infants. — The  provisions  of  §286  Bums 
1894  limiting  the  time  within  which  an  action  may  be  brought  for 
death  by  wrongful  act  to  two  years  applies  to  infanta  as  well  as  to 
adults.  lb. 

MALICIOUS  PROSECUTION— 

1.  Evidence. — Financial  Condition  of  Defendant. — In  the  trial  of  an 
action  for  malicious  prosecution,  it  was  not  error  to  admit  evidence 
as  to  defendant's  financial  condition.     AtJdnson  v.  Vandeave^  SOS. 

2.  Evidence.  —  Malice.  —  Advice  of  Lawyer.  —  Where,  in  the  trial 
of  an  action  for  malicious  prosecution,  defendant  introduced  evi- 
dence to  show  that  he  acted  upon  the  advice  of  a  lawyer  in  insti- 
tuting the  criminal  prosecution,  evidence  that  the  person  referred  to 
did  not  hold  himself  out  to  the  public  as  a  lawyer  was  competent 
as  tending  to  show  that  defendant  acted  upon  the  advice  of  one 
who  was  not  a  lawyer.  lb. 

8.  Evidence. —  Malice. —  Advice  of  Lawyer. —  The  fact  that  defend- 
ant in  an  action  for  malicious  prosecution  stated  the  facts  to  an 
attorney  at  law  and  sought  his  advice  before  instituting  the  crim- 
inal prosecution,  is  not  conclusive  evidence  that  he  acted  without 
malice,  or  that  probable  cause  existed.  lb. 

4.  Probable  Cause.  —  Instructions.  —  Where,  in  an  action  for  mali- 
cious prosecution,  the  facts  necessary  to  constitute  probable  cause 
were  controverted,  it  was  proper  for  the  court  to  inform  the  jury 
that  certain  facts,  if  proved,  would  not  constitute  probable  cause.  lb. 

MANDAMUS— 

When  Trial  Judge  Not  Compelled  to  Sign  BUI  of  Eacceptions.-^A 
trial  judge  will  not  be  compelled  by  writ  of  mandate  from  the 
Appellate  Court  to  sign,  or  correct  and  sign,  a  bill  of  exceptions 
tendered  to  him,  where  there  is  a  bill  prepared  and  signed  by  him  in 
the  record,  although  the  bill  prepared  and  signed  by  him  was  not 
signed  and  filed  within  the  time  originally  given  by  the  court. 

Bogue  v.  Murphy,  lOi. 
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MASTER  AND  SEBVANT— See  Carriers;  Municipal  Ck>RPORA- 

TiONS;  Railroads. 
Rules  governing  employes,  see  Railroads,  8,  4;  Terre  Haute,  etc., 

R.  Co.  T.  Pruitt,  2S7. 
Farm  hand  a  servant  not  a  tenant.    See  Trespass,  1 ;  Heffelfinger 

V.  Fulton,  3S. 
Liability  of  corporation  for  negligent  failure  to  provide  medical 

services  to  employe  as  per  agreement,  see  Damaoes,  1 ;  American 

TinPlate  Co.  v.  Ouy,  688. 
The  violation  of  a  statutory  duty  by  defendant  does  not  relieve 

plaintiff  from  showing,  in  an  action  for  personal  injuries,  that  he 

exercised  due  care,  see  NEaLiOENOE,  8;  BodeU  v.  Brazil  Block 

Coal  Co.,  664. 

1.  Failure  of  Master  to  Keep  Machinery  in  Repair. — Injury  to  Serv- 
ant.^Complaint. — In  an  action  by  a  servant  for  damages  for  per- 
sonal injuries  caused  by  the  negligence  of  master  to  keep  machinery 
in  repair,  a  complaint  describing  the  defects  of  the  machinery,  but 
containing  no  averment  that  the  want  of  repair  causing  the  injury 
was  that  to  which  the  negligence  was  charged,  is  insufficient. 

LaFayette  Carpet  Co.  v.  Stafford,  187. 

3.  .Injury  to  Servant. — Defective  Machinery. ^Complaint. —In  an  ac- 
tion bv  a  servant  for  injuries  caused  by  an  uncovered  and  defective 
yam-drying  machine,  a  complaint  alleging  that  plaintiff  was 
eighteen  years  of  age,  was  uninstructed  as  to  the  dangerous  condi- 
tion of  the  machine,  and  that  the  working  place  was  a  narrow 
passageway  in  which  it  was  difficult  to  see  because  of  dense  steam, 
but  which  failed  to  aver  that  plaintiff  was  ignorant  of  the  condi- 
tions, or  that  defendant  knew  plaintiff's  age,  inexperience  and  igno- 
rance of  the  conditions,  is  insufficient.  lb. 

8.  Defective  Machinery.  —  Complaint.  —  Contributory  Negligence. — 
In  an  action  hy  a  servant  for  injuries  the  complaint  alle^d  that 
while  plaintiff  was  in  the  performance  of  his  duties,  without  any 
negligence  on  his  part,  certain  yam  carried  by  plaintiff  was  caught 
in  defective  and  uncovered  yarn-drying  machinery  pulling  his  arm 
against  such  machinery  and  twisting  it  off.  Held,  msufBcient  for 
the  reason  that  the  allegations  that  the  plaintiff  was  free  from 
contributory  negligence  only  showed  freedom  from  fault  up  to  the 
time  the  yam  was  caught,  and  not  to  the  time  of  the  injury     lb. 

4.  Personal  Injuries.  —  Complaint. -^Contributory  Negligence. — A 
complaint  against  a  railroad  company  by  an  employe  for  personal 
injuries  received  while  coupling  cars,  by  stumbling  over  rubbish 
permitted  by  defendant  to  accumulate  upon  the  tracks,  alleging 
that  plaintiff  notified  defendant  six  weeks  before  the  injury  to 
remove  the  obstruction,  and,  not  being  in  a  position  to  see  the  ob- 
structions, believed  defendant  had  removed  same,  shows  action- 
able negligence  on  the  part  of  defendant  and  that  plaintiff  was 
without  fault  contributing  to  his  injury. 

Pittsburgh,  etc.,  R.  Co.  v.  Ehoood,  671. 

5.  Negliaence. — Complaint. — In  an  action  against  a  city  for  dam- 
ages, the  complaint  set  forth  that  plaintiff's  intestate  was  em- 
ployed by  defendant  city  to  assist  in  the  digging  of  a  trench  six 
and  one-half  feet  deep,  preparatory  to  the  laying  of  water-mains; 
that  while  intestate  was  thus  engaged  at  a  point  where  the  ground 
was  compact  and  hard,  he  was  directed  by  defendant's  superin- 
tendent to  go  to  another  point,  where  the  trench  had  been  dug  by 
other  workmen,  to  dig  bell-holes  in  the  bottom  of  the  trench,  and 


INDEX.  Y29 

KASTEB  AND  8BBVANT— Continued. 

where  the  banks  or  walls  of  the  trench  were  composed  of  earth  of 
a  loose  and  unadhesive  character,  which  fact  was  unknown  to  de- 
ceased, but  well  known  to  the  defendant;  that  without  any  fault  on 
the  part  of  the  deceased  the  trench  caved  in,  causing  bodly  injuries 
from  which  death  resulted.  Held,  that  the  complaint  stated  a  good 
cause  of  action.  City  of  Ft.  Wayne  v.  Patterton,  Adm.,  647. 

6.  Action  by  Quarry  Employe  for  Personal  Injuries.-^Fellcyw  Serv* 
anf.— Plaintiff  was  employed  to  keep  the  floor  of  a  quarry  tunnel 
free  from  small  rocks,  under  the  direction  of  defendant's  foreman. 
The  rocks  to  be  cleared  away  were  such  as  would  be  thrown  out 
from  time  to  time  by  blasting.  Two  days  before  plaintiff  was  in- 
jured, a  large  rock  was  thrown  out  by  a  blast  and  was  supported 
in  a  dangerous  position  by  smaller  rocks  thrown  out  in  the  same 
manner.  Some  of  the  loose  rocks  supporting  the  large  one  were 
removed  by  the  foreman,  and  while  plaintiff  was  working  in  the 
line  of  his  duty  the  stone  fell  on  and  injured  him.  Held,  that  the 
foreman  was  a  fellow  servant  of  plaintiff,  and  that  there  could  be 
no  recovery.  Rosb  v.  Union  Cement ,  etc.,  Co.,  463, 

7.  Employe  Acting  Under  Orders, — More  Hazardous  Employment. — 
The  rule  that  where  a  master  orders  a  servant  to  do  something 
not  contemplated  in  his  employment  it  does  not  necessarily  follow 
that  the  servant  either  assumes  the  increased  risk  or  is  negligent  in 
obeying  the  order  although  the  risk  is  equally  open  to  the  observa- 
tion of  both,  can  only  apply  where  the  servant  is  ordered  from  his 
usual  employment,  temporarily,  to  do  something  not  connected 
therewith.  Morewood  Co,  v.  Smith,  264, 

8.  Railroads. — Negligence. — Instructio7is.—An  instruction  in  an  ao- 
tioh  against  a  railro«ul  company  for  personal  injuries  to  a  brake- 
man  caused  by  the  alleged  negligence  of  defendant  in  maintaining 
a  defective  hand-hold  on  the  side  of  a  car  which  gave  way  when  in 
proper  use  by  plaintiff,  wholly  ignoring  plaintiff's  knowledge  of 
the  defect  or  danger,  and  authorizing  a  verdict  for  plaintiff  ev^n 
though  the  plaintiff  had  knowledge  of  the  defect  and  danger,  or 
could  have  had  such  knowledge  by  the  exercise  of  ordinary  care, 
was  erroneous.  Terre  Haute,  etc.,  R.  Co,  v.  Pruitt,  Xt7. 

9.  Contributory  Negligence.—Safe  Place  to  Work.— Where  a  person 
employed  by  a  city  to  assist  in  the  digging  of  a  trench  six  and 
one-half  feet  deep,  preparatory  to  the  laying  of  water-mains,  was  en- 
gaged at  the  work  at  a  point  where  the  walls  of  the  trench  w^ere  solid 
and  firm,  and  was  ordered  to  another  part  of  the  trench,  dug  by  other 
workmen,  where  the  walls  of  the  trench  were  composed  of  gravel 
and  loose  earth,  the  fact  that  in  getting  from  one  point  to  the  other 
the  employe  walked  along  the  bottom  of  the  trench  and  had  good 
opportunity  to  notice  the  difference  in  the  character  of  the  walls 
was  not  sufficient  to  charge  him  with  contributory  negligence,  since 
he  had  a  right  to  assume,  in  the  absence  of  warning  or  notice,  that 
the  city  had  furnished  him  a  safe  place  to  work. 

City  of  Ft.  Wayne  v.  Patterson,  Adm.,  547. 

10.  Answers  to  Interrogatories. — General  Verdict—Conflict. — Where 
an  employe  of  a  city  was  digging  bell-holes  at  the  bottom 
of  a  deep  water-main  trench  dug  by  other  workmen,  and  was 
killed  by  the  caving  in  of  the  walls  because  not  properly  braced, 
answers  to  interrogatories  propounded  to  the  jury  showing  that 
the  deceased  was  experienced  to  some  extent  in  such  work,  and  that 
by  the  exercise  of  his  senses  of  sight  and  feeling  he  could  have 
learned  of  the  danger.are  not  in  such  conflict  with  a  general  verdict  in 
favor  of  the  pi  aintiff  as  to  render  such  general  verdict  erroneous.    /  b. 
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MECHANIO  AND  TBADESMAN— Enforcement  of  common  law 
lien,  see  Liens;  Bierly  v.  Boyse,  SOS, 

MESNE  PROFITS— 

An  action  for  mesne  profits  may  be  maintained  independently  of 
an  action  for  the  possession  of  the  real  estate.  See  Real  Actions, 
8;  O'Beaiy  v.  Long,  5S9, 

Complaint  for  rrvesne  profits,  see  Real  Actions,  2 ;  lb. 

An  action  may  be  maintained,  after  the  surrender  of  possession  to 
plaintiff,  for  the  rents  and  profits  of  land  during  the  wrongful 
holding  by  defendant.    See  Real  Actions,  1 ;  Huncheon  v.  Lomg^ 

5S0. 

MINES  AND  MINERALS— An  action  for  death  of  coal  mine  em- 
ploye must  be  brought  within  two  years.  See  Action,  2;  Elliott 
V.  Brazil  Block  Coed  Co,,  S9S, 

Action  by  coal  mine  employ3  for  injuries  resulting  from  failure  of 
company  to  keep  cage  used  in  mine  securely  covered  as  required 
by  statute,  see  Neglioencb,  4;  Bodell  v.  Brazil  Block  Coal  Co., 

Death  by  Wrongful  Act,— Statute  Construed.— Parties, — Under  the 
act  of  1891  (Acts  1891,  p.  67)  relating  to  coal  mining,  vesting  the 
right  of  action  for  recovery  for  death  of  employe  in  certain  persons 
therein  named,  the  administrator  of  a  deceased  employe  of  a  coal 
mining  company,  operated  imder  the  provisions  of  said  act,  cannot 
maintain  an  action  for  the  death  of  such  employe  caused  by  the 
caving  in  of  the  mine.  Boyd  v.  Brazil  Block  Coal  Co.,  167. 

MORTALITY  TABLES— As  showing  expectancy  of  life  in  action 
for  personal  injuries  on  question  of  compensation,  see  Evidence, 
6,  7;  City  of  Indianapolis  v.  Marold,  4S8;  Chicago,  etc,  B.  Co.  v. 
Neff,  107. 

MORTGAGES — Personal  liability  of  executor  in  execution  of  mort- 
gage on  decedent's  real  estate,  see  Executors  and  Administra- 
TOBS,  9,  10;  De  Coudres,  Adm.  v.  Union  Trust  Co.,  S71. 

MOTIONS — Joint  motion  for  new  trial  on  account  of  insufficiency 
of  evidence  to  sustain  verdict,  see  New  Trial,  8;  Whiteley,  etc., 
Co,  V.  Bevington,  391. 

MUNICIPAL  CORPORATIONS— 

1.  Proceedings  of  Council. — Members  Present. — Passage  of  Ordi- 
nance,—  Vote. — Street  Improvements. — In  a  pro<5eeding  to  collect 
a  street  improvement  assessment  the  record  of  the  proceedings 
of  the  common  council  shows  that  at  the  time  the  ordinance 
was  passed  six  members  were  present,  presided  over  by  the 
mayor,  and  the  ordinance  was  adopted  by  an  unanimous  vote.  At 
the  next  meeting  of  the  council,  when  bids  were  received,  the  record 
shows  that  six  councilmen  were  present,  and  does  not  show  that 
any  were  absent.  At  a  subsequent  meeting,  when  a  final  estimate 
was  ordered,  the  record  shows  that  five  members  were  present  and 
one  absent.    At  other  meetings,  when  the  street  improvement  was 
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considered,  the  record  shows  that  the  six  councilmen  were  present 
or  one  of  them  absent,  and  no  other  councilmen  are  mentioned  as 
being  present  or  absent.  Held,  that  the  record  conclusively  shows 
that  the  city  council  was  composed  of  six  members  and  that  the  or- 
dinance was  passed  by  a  two-thirds  vote  of  all  the  members  of  the 
council.  Fralich  v.  Barlow,  38S. 

2.  Street  Improvements.  —  Collection  of  Assessments,  —  Complaint 
— Precept. — Partial  Estimate. — A  complaint  by  precept  to  enforce 
the  collection  of  a  street  improvement  assessment  is  not  bad  for 
failing  to  show  that  the  work  was  completed,  since  under  §8627 
Burns  1894  partial  estimates  may  be  made  and  enforced.  lb.  ^ 

8.  Street  Improvements.  —  Collection  of  Assessments.  —  Evidence. 
— Harmless  Error. — In  an  action  for  the  collection  of  a  street  im- 
provement assessment  the  admission  in  evidence  of  the  record  entry 
of  the  council  showine  an  allowance  and  order  of  payment  to  the 
contractor  for  the  city^s  portion  of  the  cost  of  the  improvement  was 
harmless  error.  lb, 

4.  Street  Improvements, —  Collection  of  Assessments. —  Evidence. — 
Record  of  Proceedings. —'^q  record  of  the  common  council  relative 
to  a  street  improvement,  from  the  passage  of  the  ordinance  to  and 
including  the  final  estimate  of  the  engineer,  is  admissible  in  evi- 
dence in  an  action  to  enforce  the  collection  of  a  street  improvement 
assessment.  lb. 

6.  Street  Improvements.  — Plans  and  Specifications.  —  Complaint.  — A 
complaint  for  the  collection  of  a  street  improvement  assessment 
is  not  bad  for  failure  to  show  that  the  council  adopted  the  plans  and 
specifications  for  the  improvement,  where  the  ordinapce  provides 
for  the  plans  and  specifications,  and  fully  describes  the  character 
and  nature  of  the  improvements.  lb, 

6.  Street  Improvements. — Collection  of  Assessments. — Evidence. — 
Civil  Engineer . — Expert  Testimony. — The  evidence  of  the  civil  engin- 
eer relative  to  the  manner  in  which  a  street  improvement  was 
made  was  admissible  in  an  action  to  enforce  an  assessment  lien.  lb, 

1,  Street  Improvements. — Collection  of  Assessments. — Evidence. — 
Compromise  and  Settlement. — In  an  action  to  enforce  a  street  im- 
provement assessment  the  testimony  of  another  property  owner 
along  the  street  improved  relative  to  a  statement  made  to  him  by 
the  contractor  in  regard  to  the  completion  of  the  improvement 
made  in  connection  with  a  compromise  and  settlement  between  such 
parties  was  properly  rejected.  lb. 

8.  Repair  of  Street  by  Independent  Contractor,— Negligence  of 
City. — A  street  was  being  improved  by  independent  contractors. 
It  became  necessary  to  lower  a  bridge  forming  part  of  the 
street  so  as  to  correspond  with  the  new  grade.  One  end  of 
the  bridge  was  raised  several  inches  in  order  that  the  abutment 
might  be  cut  down.  While  the  bridge  was  thus  raised  thQ  workmen 
employed  by  the  contractors  placed  a  block  at  the  end  of  the  bridge, 
making  a  step  for  footmen  who  continued  to  cross.  During  the 
time  the  bridge  and  street  were  being  repaired  the  plaintiff  passed 
over  the  bridge  several  times,  using  the  block  as  a  step  in  descend- 
ing therefrom.  At  dusk  on  a  certain  evening,  about  two  hours 
after  plaintiff  had  thus  crossed  the  bridge  in  safety,  he  attempted 
again  to  cross.  No  lights  or  barriers  having  been  placed  at  the 
bridge,  the  plaintiff  feu  and  was  injured.  Held,  that  the  city  was 
liable.  City  of  Indianapolis  v.  Marold,  428, 


732  INDEX. 

MUNIOIPAI«  GOBPORATIONS-<?ontinuecL 

9.  Negligence, —  Complaint. — In  an  action  against  a  town  for  dam- 
ages, the  complaint  contained  allegations  showing  tliat  in  the 
night-time  plaintiff,  while  riding  in  a  wagon  drawn  by  gentle 
horses,  driven  by  a  careful  driver,  was,  without  any  fault  on  his 
part,  thrown  from  the  wagon  and  injured  because  of  the  defective 
construction  of  a  bridge  near  the  crossing  of  the  two  principal 
streets  of  the  town;  and  that  the  defects  in  the  bridge  were 
known  to  the  town,  and  unknown  to  the  plaintiff  and  those  with 
her.    Held,  that  the  complaint  stated  a  cause  of  action. 

Toum  of  Odon  v.  Dobbs,  5SS, 

10.  Streets  Must  Be  Kept  In  Safe  Condition, — It  is  the  duty  of  a 
town  to  keep  its  streeto  in  reasonably  safe  condition,  not  alone  in 
the  center,  but  from  curb  to  curb.  lb. 

11.  Street  Improvements.— Bonds.— ^Foreclosure, — ^Where  a  property 
owner  pays  an  instalment  of  a  street  improvement  assessment  which 
has  been  made  and  placed  upon  the  tax  duplicate  under  §4290  et  seq. 
Burns  1894,  the  treasurer's  receipt  discharges  the  lien  of  the  assess- 
ment to  the  extent  of  the  payment,  and  the  holder  of  a  bond  issued 
on  account  of  such  improvement  cannot  maintain  an  action  to 
foreclose  the  lien  of  the  assessment  because  of  the  failure  of  the 
treasurer  to  pay  such  instalment  to  the  owner  of  the  bond. 

Jessen  v.  Pierce,  jftftP. 

12.  Sewers.  —  Construction,  — Declaratory  Resolution. — A  resolution 
declaring  the  * 'desirability  of,  and  ordering  the  construction  of  a 
sewer,"  is  a  substantial  compliance  with  the  statute  as  to  the  declara- 
tion of  necessity,  since  b^  ordering  the  improvement  made  the 
council  necessarily  determines  the  necessity  thereof. 

Spaulding  v.  Baxter,  485. 

13.  Sewers. —  Assessments. —  Complaint. —  A  complaiiit  to  enforce  a 
sewer  assessment  lien  is  not  bad  as  failing  to  show  that  the  contract 
for  the  improvement  was  let  to  the  best  bidder,  where  it  is  averred 
that  notice  was  published  calling  for  bids,  and  afterwards  the  bid 
of  a  person  named  was  accepted.  lb. 

14.  Sewers.  — Resolution.  —  Notice.  —  An  assessment  made  for  the 
construction  of  a  sewer  is  not  invalid  because  of  the  failure  of  the 
council  to  adoi)t  a  resolution  of  necessity  and  give  notice  thereof  as 
provided  by  §4289  Bums  1894,  where  notice  was  given  for  hearing 
objections  to  the  final  estimates  as  provided  by  §4294  Bums  1894.  lb. 

15.  Setoers.  —  Assessments,  —  Estoppel,  —  Where  a  sewer  was  con- 
structed under  a  resolution  providing  that  the  cost  thereof  should 
be  paid  from  the  general  fund  of  the  city,  a  property  owner  who 
was  benefited  by  the  improvement  and  stood  by  and  permitted  the 
work  to  proceed  without  objection  is  not  thereby  estopped  from 
contesting  the  validity  of  an  assessment  against  his  property  made 
after  the  work  was  completed,  accepted,  and  paid  for  in  the  man- 
ner provided  for  in  the  resolution  and  contract.  lb. 

16.  Sewers,  —  Assessments.  —  A  resolution  for  the  construction  of  a 
sewer  provided  that  the  entire  cost  thereof  should  be  paid  from 
the  general  fund  of  the  city,  and  the  clerk  was  ordered  to  ad- 
vertise for  bids,  conditioned  that  the  conti*actor  should  accept  the 
obligation  of  the  city  in  payment  for  the  work.  After  the  comple- 
tion of  the  work  it  was  ascertained  that  the  city  was  indebted 
beyond  the  constitutional  limit,  and  to  relieve  the  city  from  the 
debt,  and  give  the  contractor  hotter  security,  the  city  made  a  new 
anddifTerent  estimate,  and  assessed  the  cost  thereof  to  the  property 
owners.    Held,  that  the  ass.  ssments  were  invalid.  lb. 
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17.  Sewers.  — Enforcement  of  Assessments.  — Complaint, — A  complaint 
to  enforce  the  collection  of  an  assessment  for  the  construction  of  a 
sewer  must  show  that  a  proper  petition  for  the  improvement  was 
presented ,  or  that  the  resolution  tot  the  improvement  was  concurred 
in  by  two- thirds  of  the  members  of  the  city  council. 

Burris  v.  Baxter,  6S6. 

JUATTTRAL  GAS^See  Landlord  and  Tbnant. 

NEGLIQENOE— See  Carriers;  Contributort  Neqligencb;  Dam- 
ages; Master  and  Servant;  Railroads. 

Of  carrier  in  an  action  for  injury  of  passenger  by  derailment  of 
train,  see  Carriers,  1;  Chicago^  etc.,  R,  Co,  v.  Grimms  494. 

Of  city  in  making  repairs  to  streets,  see  Mttnioipal  Corporations, 
8;  City  of  Indianapolis  v.  Marold^  428. 

Of  town  in  maintenance  of  bridge,  see  Municipal  Corporations, 
9;  Toum  ofOdon  v.  Dobbs,  6S£, 

Where  defendant  negligently  ran  its  locomotive  through  the  streets 
of  a  town  and  struck  a  man  and  hurled  his  body  against  plaintiff, 
and  injured  him,  the  injury  was  not  the  proximate  result  of  de- 
fendant's negligence.  See  Damages,  8;  EvansvUle,  etc.,  B.  Co,  v. 
Welch,  SOS, 

1.  Cleaning  Drain.— Damages  to  Stock  on  Lands  Outside  tlie  Line  of 
the  Ditch. — That  one  has  the  right  to  go  upon  the  lands  of  another 
for  the  purpose  of  dredging  or  cleaning  a  ditch  does  not  relieve  him 
for  acts  of  negligence  committed  upon  the  lands  outside  the  lines  of 
the  ditch.  Sprankle  v.  Bart,  6^1, 

2.  Complaint. — Contributory  "Negligence. — In  an  action  for  damages 
resulting  from  acts  of  negligence  committed  in  cleaning  a  drain,  on 
lands  outride  the  line  of  the  ditch,  an  allegation  in  the  complaint 
"that  by  reason  of  said  careless,  negligent,  and  unlawful  acts  of 
said  defendant,  which  were  without  fault  or  negligence  on  plaintiff's 
part,'*  sufficiently  negatives  contributory  negligence  on  the  part  of 
plaintiff.  lb. 

3.  Violation  of  Statutory  Duty. —Contributory  Negligence. — Dam- 
ages.— Master  and  Servant. — In  an  action  by  a  coal  mine  employe 
for  personal  injuries  caused  by  a  breach  of  the  statutory  provision 
requiring  the  cages  used  in  mines  to  be  securely  covered,  the 
mere  fact  that  there  was  a  violation  of  a  statutory  duty  does  not 
relieve  plaintiff  from  showing  that  he  exercised  due  care. 

Bodell  V.  Brazil  Block  Coal  Co.,  654. 

4.  Violatum  of  Statutory  Duty.  —  Action.  —  Mines. — Damages. — 
Master  and  Servant. — An  action  may  be  maintained  for  injuries 
sustained  by  a  coal  mine  employe  caused  by  the  failure  of  the  com- 
pany to  keep  cage  used  in  mine  securely  covered  as  required  by 
|7469  Burns  1894,  although  the  employe  was  not  ascending  or  de- 
scending the  shaft  when  mjured.  lb. 

5.  Question  of  Fact. — Railroads. — The  question  as  to  whether  a  rail- 
road company  was  guilty  of  negligence  in  running  a  passenger 
train  with  the  locomotive  in  the  rear  was  properly  submitted  to  the 
jury,  in  an  action  by  a  passenger  for  personal  injuries,  caused  by 
the  train  striking  a  horse  on  the  track. 

Chicago,  etc.,  R.  Co.  v.  Grimm,  4^4. 
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6.  Proximate  Cause.  — Railroads. — The  negligence  of  a  railroad  oom- 
pany  in  running  a  train  with  the  locomotive  in  the  rear  was  the 
proximate  cause  of  an  injury  to  plaintiil  while  a  passenger  thereon, 
caused  by  the  train  striking  a  horse  on  the  track.  lb. 

7.  In  Construction  of  Swimming  Pool  at  Public  Park. — Action 
for  Death. — Complaint. — In  an  action  by  a  parent  for  the  death 
of  a  son,  the  complaint  alleged  that  a  railroad  company,  for 
which  the  defendant  was  acting  as  receiver,  owned  and  operated 
for  profit  a  park ;  that  located  in  the  park  was  a  body  of  water  held 
out  to  the  public  as  a  suitable  place  for  bathing,  swimming,  and 
diving;  that  defendant  had  negligently  left  concealed  under  the 
surface  of  the  water  certain  timbers;  that  plaintiff's  son,  desiring 
to  bathe  in  the  water  thus  provided,  and,  being  ignorant  of  the 
concealed  timbers,  leaped  head  foremost  into  the  water,  striking 
the  timbers,  sustaining  injuries  from  which  death  resulted;  that 
the  defendant  was  conducting  the  business  of  the  park  under  the 
order  and  direction  of  the  court.  Held,  that  the  complaint  stated  a 
good  cause  of  action.  Bass,  Bee.,  t.  Beitdorf,  660. 

8.  Contributory  Negligence,  —  The  receiver  of  a  railroad  company 
was  operating  for  profit  a  public  park  owned  by  such  company,  in 
which  park  there  was  a  body  of  water  held  out  to  the  public  as  a 
suitable  place  for  bathing.  A  plank  walk  with  rope  barriers  about 
three  feet  high  was  thrown  around  a  portion  of  the  bathing  place, 
forming  an  inclosed  pool.  Notices  were  posted  in  conspicuous 
places  in  the  adjoining  bath-house  as  follows :  '  'Bathers  who  are  not 
good  swimmers  must  not  go  outside  of  the  pool.  Good  swimmers  do 
so  at  their  own  risk."  A  boy  sixteen  and  one-half  years  old,  able  to 
read  the  English  language,  an  active  diver  and  swimmer,  stood  on 
the  walk  and  dived  over  the  guard  rope  into  the  water  outside  the 
pool.  His  body  came  in  contact  with  obstructions  concealed  be- 
neath the  water,  and  unknown  to  him.  Held,  that  the  boy  was 
gtulty  of  such  contributory  negligence  as  to  bar  a  recovery  for  his 
death  resulting  therefrom.  Jb, 

NEW  TEIAIi — When  not  granted  for  misconduct  of  jury,  see  Tbial, 
17;  Aurora,  etc..  Turnpike  Co.  v.  Niebruggee,  667. 

That  certain  special  findings  are  inconsistent  with  other  findings  is 
not  a  reason  for  a  new  trial.  Peterson  v.  Strvby,  19. 

1.  Newly  Discovered  Evidence. — A  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidenoe,  unless  such  evidence  would 
be  competent  upon  a  second  trial  of  the  case.   Campbell  v.  Nixon,  90, 

2.  Netvly  Discovered  Evidence.  —  Affidavit.  —  Diligence.  —  A  state- 
ment in  an  affidavit  in  support  of  a  supplemental  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  that  plaintiff 
''could  not,  with  reasonable  diligence,  have  discovered  and  pro- 
duced said  evidence  at  the  trial  of  the  cause,  or  at  the  time  of  filing 
said  motion  for  a  new  trial  of  the  same, "  is  not  a  sufficient  showing 
of  diligence.  id. 

8.  Joint  Motion. — A  joint  motion  for  a  new  trial  on  account  of  the 
insufficiency  of  the  evidence  to  sustain  the  verdict  against  defend- 
ants was  properly  overruled  where  the  evidence  was  sufficient  to 
sustain  the  verdict  against  any  one  of  defendants. 

Whiteley,  etc.,  Co.  v.  Bevington,  S9L 
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NOTES— See  Bills  and  Notes. 

NOTICE— In  appeal  under  §647  Bums  1894»  see  Appeal  and  Error, 
10;  Hildebrand,  Tr.,-^,  Sattley  Mfg,  Co.,  £18. 
When  not  necessary  in  action  for  possession  of  real  estate  to  prove 
notice  to  quit,  see  Landlord  and  Tenant,  1 ;  IngcUls  v.  Biasot,  ISO. 

NUISANCE— 

Complaint. — MitQoinder  of  Parties. — In  an  action  by  two  plaintiffs  for 
the  abatement  of  a  nuisance,  a  comi)laint  which  expressly  alleges 
that  the  plaintiffs  were  severally  injured  in  sums  specified  is  in- 
sufficient for  want  of  sufficient  facts.  Brovmdl  v.  Irwin,  S95, 

OFFICEBS— See  Constable;  Sheriff. 

An  action  at  law  cannot  be  maintained  against  a  county  treasurer 

for  money  owing  by  the  county,  see  Counties  ;  Heritage,  Treas., 

V.  Bronnenberg,  69S. 

Attorney-General. — ^There  is  no  constitutional  or  statutory  inhibition 
against  the  Attorney-Greneral  practicing  law. 

Masten  v.  Indiana  Car,  etc.,  Co,,  176. 

OIL  AND  aAS  LEASE— See  Landlord  and  Tenant. 

OPINION  EVIDENCE— See  Expert  Testimony;  Witnesses. 

Of  farmers  as  to  the  value  of  bams,  see  Insurance,  7;  Home  Int. 
Co.  V.  Sylvester,  207. 

PABENT  AND  CHILD— 

Services  of  Child  After  Majority.— Liability  of  Parent. — Failure  of 
Proof  — In  an  action  by  a  daughter  against  the  administrator  of  her 
father's  estate  for  services  rendered  her  father  as  housekeeper  after 
she  became  of  age,  it  is  proper  for  the  trial  court  to  direct  a  ver- 
dict for  defendant  where  the  evidence  failed  to  show  an  express  or 
implied  contract  to  pay  for  such  services. 

Williams  v.  Resener,  Adm.,  ISS. 

PARTIES — In  action  for  abatement  of  nuisance,  see  Nuisance; 
BroioneU  v.  Irwin,  395. 

In  action  by  assignee  of  lease  for  breach  of  lease,  see  Landlord  and 
Tenant,  4;  Indianapolis  Nat.  Oas  Co.  v.  Pierce,  116. 

Where  a  landlord  conveyed  real  estate  in  the  possession  of  a  tenant, 
an  action  for  possession  must  be  brought  in  the  name  of  the 
grantee,  see  Landlord  and  Tenant,  3;  HolUday  v.  Chism,  l. 

The  word  co-parties  as  used  in  §647  Bums  1894,  providing  that  a 
part  of  several  co-parties  may  appeal  and  must  serve  notice  of 
the  appeal  upon  all  the  other  co-parties,  means  parties  to  the 
judgment  appealed  from.  See  Appeal  and  Error,  10;  Hilde- 
hrand,  Tr.,  v.  Sattley  Mfg.  Co.,  £18. 

When  defect  of  parties  is  waived,  see  Practice,  1;  Ayres,  Rec.,  v. 
Foster,  99. 

PAYMENT— 

Plea  of  payment  in  action  on  gravel-road  certificate,  see  Pleading, 

9;  Estoppel;  Farmers^  Bank  v.  Or,  71. 

A  plea  of  payment  to  constitute  a  bar  to  an  action  must  allege  that 
the  payment  was  made  before  the  commencement  of  the  action.  lb. 
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PLEADING— Plea  of  non  est  factum,  see  Insubanob,  8;  Home  Ins, 
Co.  V.  Sylvester,  207. 

]n  an  action  for  wages  due  under  a  contract  it  is  not  necessary  to 
allege  a  previous  demand.  See  Action,  8;  Hartford  Life  Ins, 
Co.  V.  Bryan,  406, 

Answer  in  action  on  promissory  note  pleading  suretyship  and  seek- 
ing discharge  of  surety  because  of  extension  of  time  of  payment, 
see  Principal  and  Surbty,  1;  Bowman,  Adm.  v.  Citizens'  Nat. 
Bank,  38, 

Amendment  of  after  close  of  evidence,  see  Trial,  11 ;  Case  v.  Moor- 
man, B9S. 

1.  Anticipating  Defense,  —  BUls  and  Notes.  —  A  complaint  in  an 
action  on  a  promissory  note  alleging  the  execution  of  the  note, 
its  purchase  by  plaintifl',  before  maturitv,  for  a  valuable  considera- 
tion, in  the  usual  course  of  business,  without  notice  of  any  defense, 
does  not  contain  an  anticipated  defense. 

Cooper  V.  Merchants*,  etc..  Bank,  SJ^l. 

2.  Bills  and  Notes. — A  complaint  in  an  action  on  a  promissory  note 
is  not  defective  in  that  it  fails  to  refer  to  and  identify  the  note, 
where  the  note  is  contained  in  the  body  of  the  complaint      lb. 

8.  Master  and  Servant, — Personal  Injuries. — Defective  Appliances. 
— Where  in  an  action  for  personal  injuries  to  an  employe  caused 
by  defective  appliances  it  is  shown  by  the  complaint  that  the 
defect  was  open  and  obvious,  and  it  is  not  shown  that  the  com- 
plaining party  had  no  opportunity  to  observe  it,  an  averment  of  want 
of  knowledge  ia  insufficient.     Bodell  v.  BrazU  Block  Coal  Co,,  654, 

4.  Complaint.— Action  Against  City  by  Patrolman  for  Salary. — In 
an  action  against  a  city  for  salary  due  plaintiff  as  patrolman,  the 
complaint  alleged  the  appointment  of  plaintiff  to  the  office  of  pa- 
trolman by  the  board  of  metropolitan  police  commissioners  of  such 
city  **then  and  there  duly  appointed,  organized,  and  acting  as  such 
under  and  in  pursuance  of  the  laws  providing  for  such  board." 
Held,  that  there  was  sufficient  averment  that  the  board  was  legally 
constituted  to  withstand  a  demurrer.  City  of  Huntington  v.  Boyd,i60, 

6.  Answer. — Counterclaim. — Exemptions. — Where  in  an  action  on 
account  defendants  tiled  answers  ot  set-off  and  counterclaim,  and 
in  the  counterclaim  alleged  a  promise  on  the  part  of  plaintiff  to 
execute  a  chattel  mortgage  on  certain  specified  personal  property 
to  secure  one  of  defendants  as  indorser,  a  reply  thereto  that  plaintiff 
was  a  householder,  and  that  all  of  his  property  was  less  in  value 
than  $600,  was  good  against  demurrer,  it  not  appearing  that  the 
property  claimed  as  exempt  was  the  property  to  be  included  in  the 
mortgage,  or  that  all  of  the  defendants  have  any  right  to  a  specific 
performance  of  the  promise.      Whiteley,  etc.,  Co,  v.  Bevington,  391, 

6.  Counterclaim. — In  an  action  for  money  had  and  received  defend- 
ant filed  a  counterclaim  based  upon  a  promissory  note  indorsed  by 
payee  and  defendant,  filed  as  an  exnibit,  alleging  that  the  note 
was  indorsed  by  the  payee  to  defendant  and  *'is  now  held  by  him,*' 
and  at  the  solicitation  of  the  maker,  for  the  purpose  of  giving  him 
credit,  defendant  indorsed  the  note  and  plaintiff  received  from  the 
maker  the  amount  named.  Held,  that  tne  averments  of  the  plead- 
ing, taken  with  the  exhibit,  are  not  sufficient  to  show  a  right  of 
action  in  defendant  as  indorsee  for  value  from  the  payee  of  the  note, 
or  as  a  surety  who  had  paid  the  note  for  the  maker.  lb. 
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7.  Answer. —  Payment. — Release. — Where  a  general  denial  and  plea 
of  payment  were  pleaded,  a. demurrer  was  properly  sustained  to 
a  paragraph  of  answer  alleging  thatplaintiff  for  a  valuable  consid- 
eration released  to  defendant  the  cause  of  action  sued  upon.  lb. 

8.  Payment.—  A.  plea  of  payment  to  constitute  a  bar,  to  an  action 
must  allege  that  payment  was  made  before  the  commencement  of 
the  action.  Farmers*  Bank  v.  Orr^  71. 

9.  Payment. — Gravel-Road  Certificates. — A  plea  of  payment  in  an 
action  bjr  the  assignee  of  a  grave'-road  cortiticate  to  enforce  tlie 
collection  thereof  must  allege  that  payment  was  made  before  the 
certificate  was  assigned  and  before^  notice  to  defendant  of  such 
assignment.  15. 

10.  Payment. — Gravel-Road  Certiftcatcs. — An  answer  by  defend- 
ant in  an  action  by  the  assignee  of  a  gravel-road  certificate  to 
enforce  collection  that  he  furnished  gravel  and  performed  certain 

/  labor  in  the  construction  of  that  part  of  the  road  abutting  on  his 
lands,  under  an  agreement  wiih  the  contractor  that  the  same  was 
to  be  applied  in  payment  of  his  assessments,  is  insufficient,  where 
no  date  was  specified  on  which  such  contract  was  entered  into,  and 
it  was  not  shown  that  the  contract  was  made  prior  to  the  issue  and 
sale  of  the  certificate.  lb. 

11.  Parties. — Cross  Complaint. — A  cross-complaint  by  part  of  de- 
fendants, in  an  action  on  a  promissory  note,  against  the  other 
defendants  to  recover  from  cross  defendants  certain  attorney's  fees 
for  which  cross-plaintiffs  were  liable,  and  which  cross-defendants  by 
way  of  compromise  and  settlement  of  the  original  action  had  agreed 
to  pay,  is  bad  on  demurrer,  since  the  matters  alleged  therein  are 
not  germane  to  the  complaint,  and  do  not  in  any  way  affect  the 
subject-matter  of  the  original  action.  Buscher  v.  Volz,  400, 

12.  Landlord  and  Tenant.  -  Action  for  Possession. —  Defense.  — 
An^su^er. —In  an  action  by  a  landlord  to  recover  possession  of  real 
estate  and  damages  for  its  unlawful  detention,  all  matters  of  de- 
fense, except  such  as  mny  not  be  given  in  evidence  without  plea 
in  civil  cases  before  justices  of  the  peace,  may  be  made  available 
without  being  pleaded,  and  available  error  cannot  be  predicated  upon 
the  action  of  the  court  in  sustaining  a  demurrer  to  an  answer  in 
Buch  case  asserting  ownership  of  the  leased  premises  and  that  the 
lease  was  procured  through  coercion. 

Ward  V.  Pittsburgh,  etc.,  R.  Co.,  405. 

18.  Abatement. — Filing  of  Plea  After  Cause  at  Issue. — Under  §402 
Burns  1894,  a  plea  in  abatement  may  properly  be  filed  after  the 
cause  is  at  issue,  where  the  cause  for  abatement  did  not  arise 
sooner.  Kokomo  St,  R.  Co.  v.  Pittsburgh,  etc.  R,  Co.,  335. 

14.  Answer. — Former  Adjudication.-  In  an  action  in  replevin  an 
answer  that  the  title  to  the  property  in  question  had  been  judi- 
cially determined  against  plaintiff's  claim  of  ownership  in  an 
attachment  proceeding  in  which  trial  plaintiff  was  present  in  per- 
son and  by  counsel  to  protect  his  interest  in  the  property  was  good 
as  against  demurrer.  Case  v.  Moorman,  SOS. 

15.  Judgment.— Default.^In  a  proceeding,  under  §399  Burns  1894, 
to  set  aside  a  default  the  original  cause  of  ac:tion  need  not  be  set 
out,  but  merely  the  nature  of  the  action  and  defense. 

Masten  v.  Indiana  Car,  etc.,  Co.,  175, 
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16.  Exhibit.  — Appeal  and  Error. —  The  want  of  an  exhibit,  when 
the  pleading  is  not  demurred  to.,  is  a  defect  which  is  regarded  as 
cured  by  verdict.  Fidelity,  etc.,  Assn,  v.  McDaniel,  608. 

17.  Recovery  Only  Upon  Theory  Declared  Upon.  —  In  an  action 
upon  the  qfiantum  meruit,  to  recover  for  work  and  labor  done, 
there  cannot  be  a  recovery  upon  an  express  contract. 

Everett  v.  Stuck,  S79. 

18.  Answer. — Demurrer. — A  demurrer  to  an  answer  in  bar  because 
"it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action" 
presents  no  question.  HoUis  v.  JRoberti,  4S6. 

PRACTICE— See  Harmless  Error;  Pleading;  Trial. 

1 .  Defect  of  Parties. — Waiver.  — Objection  to  a  complaint  on  account 
of  defect  of  parties,  if  not  made  ground  for  demurrer,  or  set  up 
by  way  of  answer  in  abatement,  is  waived.  Ayres,  Rec.,  v.  Foster,  99. 

2.  Harmless  Error.  —  Overruling  a  motion  to  strike  out  an  argu- 
mentative denial  is  harmless  error.  Home  Ins.  Co.  v.  Sylvester,  S07. 

8.  Harmless  Error. — Sustaining  a  demurrer  to  a  paragraph  of  answer 
is  harmless,  where  all  the  material  allegations  thereof  were  con- 
tained in  an  amended  answer  by  way  of  counterclaim. 

Whiteiey,  etc.,  Co.  v.  Bevington,  391. 

m 

PBIKCIPAL  AND  ST7BETY— When  adding  words  in  blank  space 
in  bond  released  surety  from  liability  thereon,  see  Alteration 
OF  Instruments;  Oood  Roads,  etc.,  Co.  v.  Moore,  479. 

1.  Bills  and  Notes. — Pleading. — Answer. — An  answer,  in  an  action 
on  a  promissory  note,  pleading  suretyship  and  seeking  a  discharge 
of  surety  because  of  the  extension  of  time  of  payment,  must  state 
the  contract,  including  the  promise  and  consideration,  in  such 
manner  that  the  court  may  determine  from  the  facts  whether  it  is 
such  a  contract  as  precludes  the  creditor  from  enforcing  pay- 
ment against  the  principal  until  a  specified  period  has  expired. 

Bowman,  Adm.,  v.  Citizens*  Nat.  Bank,  S8. 

2.  Executors  and  Administrators. — Claims. — Amended  Complaint. — ' 
Cross-Complaint. — Process. — Jurisdiction. — ^Where  a  claim  against 
a  decedent's  estate  was  transferred  to  the  issue  docket,  and 
amended  by  making  another  person  bound  with  the  decedent  in  the 
contract  a  defendant  in  the  action,  and  such  defendant  appeared  and 
filed  a  cross-complaint,  setting  up  his  suretyship  for  decedent,  and 
the  administrator  appeared  and  demurred  to  the  amended  complaint 
and  was  present  by  attorneys  at  the  trial,  the  court  had  jurisdiction 
of  the  administrator  upon  the  cross-oomplaint,  although  no  process 
was  issued  thereon.  lb. 

PBOmssOSY  NOTES—See  Bills  and  Notes. 

PROXIMATE  CAUSE— Running  train  backward  was  the  proxi- 
mate cause  of  an  injury  to  a  passenger  caused  by  train  striking  a 
horse  on  the  track,  see  Negliqencs,  6;  Chicago,  etc.,  R.  Co.  v. 
Orimm,  494. 
When  defendant  negligently  ran  its  train  through  the  streets  of  a 
town  and  struck  a  man,  and  hurled  his  body  against  plaintiff, 
and  injured  him,  such  injury  was  not  the  proximate  result  of  de- 
fendant's negligence.  See  Damages,  8;  EvansviUe,  etc.,  R.  Co. 
v.  Welch,  308. 
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KAIIiBOADS— See  Carriers;  Master  and  Servant;  Street  Rail- 
ways. 

Delivery  of  goods  to  wrong  person,  see  Conversion,  1,  *Z;  Cleveland, 
etc.,  R.  Co.  V.  Wright,  625. 

As  to  whether  a  railroad  company  was  guilty  of  negligence  in  run- 
ning a  train  backward  is  a  question  of  fact,  see  Kboliqence,  5 ; 
Chicago,  etc.,  R,  Co,  v.  Grimm,  494. 

Running  train  backward  was  the  proximate  cause  of  an  injury  to  a 
passenger  caused  by  train  striking  a  horse  on  the  track,  see  Neg- 
ligence, 6;  lb. 

When  defendant  negligently  ran  its  train  through  the  streets  of  a 
town  and  struck  a  man  and  hurled  his  body  against  plaintiff,  and 
injured  him,  such  injury  was  not  the  proximate  result  of  defend- 
ant's negligence.  See  Damages,  8;  EvansvUle,  etc.,  R.  Co.  v. 
Welch,  SOS. 

1.  Master  and  Servant. —  Voluntary  Relief  Association, — Personal 
Injury. —  Damages. —  "Where  an  employe  of  a  railroad  company 
voluntarily  became  a  member  of  a  relief  association  conducted 
by  such  company,  and  agreed  that  if  injured  he  would  not  seek 
double  compensation  by  pursuing  both  the  relief  fund  and  his  rem-N 
edy  at  law  against  the  company,  the  acceptance  of  the  benefits 
from  the  relief  fund  to  which  he  was  entitled  for  ati  injury  sus- 
tained constitutes  a  bar  to  an  action  at  law  against  the  company  for 
the  injury.  Pittsburgh,  etc.,  R,  Co.  v.  Elwood,  671. 

3.  Injury  at  Crossing.-^Comfdaint.—A  complaint  against  a  railroad 
company  for  personal  injuries  alleging  that  plaintiff  approached 
defendant's  tracks  and  stopped  his  horse  and  dray  and  listened 
to  ascertain  whether  a  train  standing  near  was  about  to  move, 
when  an  employe  of  defendant,  in  charge  of  the  train,  stand- 
ing on  the  main  track  at  the  rear  of  the  train,  knowing  plaintiff 
was  about  to  cross  the  tracks  and  had  stopped  to  listen,  mo- 
tioned with  his  hand  for  him  to  drive  across  the  tracks,  and  that 
glaintiff ,  in  attempting  to  cross  the  tracks  as  directed,  was  struck 
y  the  train,  and  mjured,  is  insufficient,  where  it  was  not  shown 
that  such  employe  was  acting  in  the  line  of  his  duty,  or  that  he  had 
any  power  or  authority  to  bind  the  defendant  by  his  act. 

Pittsburgh,  etc. ,  R.  Co.  v.  Adams,  I64., 

3.  Rvles  Ooveming  Brakemen.^ Compliance  With  Rules  Required. 
—A  rule  promulgated  by  a  railroad  company  requiring  that  brake- 
men  ''examine  and  know  for  themselves  that  hand-holds  and  other 
parts  and  mechanical  appliances  which  they  are  to  use  are  in 
proper  condition;  and,  if  not,  to  put  them  so,  or  report  them  to 
the  proper  parties,  and  have  them  put  in  order  before  using,"  is 
a  reasonable  rule,  and  a  brakeman  who  is  furnished  and  is 
acquainted  with  such  rule  has  no  right  to  presume  without  exami- 
nation that  the  railroad  company  has  done  its  duty  in  properly 
maintaining  such  appliances.  Terre  Haute,  etc.,  R.  Co.  v.  Pruitt,  227. 

4.  Rules  Ooveming  Brakemen.— Instruction. — Burden  of  Proof. — 
Where  a  brakeman  was  required  by  the  rules  of  the  company  to 
examine  and  know  for  himself  that  all  ladders,  hand-holds  and  ap- 
pliances which  he  was  to  use  were  in  proper  condition,  and  if  not 
to  put  them  so,  it  was  erroneous,  in  an  action  by  such  brakeman  for 
personal  injuries  caused  by  the  giving  way  of  a  hand-hold,  to  in- 
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struct  the  jury  that  unless  it  was  shown  that  the  plaintiff  had  been 
given  sufficient  time  to  make  the  inspection,  and  provided  with 
necessary  tools  therefor,  he  would  not  be  bound  by  the  rule,  since 
by  such  instruction  the  plaintiff  would  be  relieved  of  the  burden 
the  law  places  upon  him  to  show  his  own  want  of  knowledge  of  the 
defects.  lb. 

6.  Fires, — Damages. — Contributory  Negligence. — Answers  to  inter- 
rogatories in  an  action  against  a  railroad  company  for  damages 
for  property  destroyed  by  fire  escaping  from  defendant's  right  of 
way,  to  the  effect  that  the  lire  was  communicated  to  a  pile  of  saw- 
dust in  the  vicinity  of  plaintiff^s  buildings,  and  that  plaintiff 
and  his  employes  attempted  to  extinguish  the  fire,  and,  believing 
that  it  was  extinguished,  left  the  premises,  and  did  not  return  to 
examine  the  same,  but  that  the  fire  was  not  wholly  extinguished, 
and  continued  to  smoulder  in  the  sawdust,  and  began  to  smoke  and 
was  thereafter  seen  by  defendant's  section  men,  who  took  measures 
to  prevent  it  spreading,  and,  in  five  days  thereafter,  under  an  ordi- 
nary wind,  spread  to  plaintiff's  premises  and  destroyed  his  build- 
ings, are  not  in  irreconcilable  conflict  with  a  general  verdict  for 
plaintiff.  Lake  Erie,  etc.,  R.  Co.,  v.  Reiser,  417. 

6.  Breach  of  Covenant  to  Fence  Right  of  Way. — Damages. — Rental 
Value  of  Latid. — "Where  the  rental  value  of  land  was  depreciated 
by  breach  of  a  covenant  on  the  part  of  a  railroad  company  to 
maintain  a  fence,  the  covenantee  may  recjover  therefor  whether  or 
not  the  lands  were  actually  rented  or  offered  for  rent. 

Lake  Erie,  etc.,  R.  Co.  v.  Cfriffin,  1S8. 

7.  Action  for  Breach  of  Covenant  to  Fence  Right  of  Way— Instruc- 
tions.— In  an  action  against  a  railroad  company  for  damages  for 
the  diminution  of  the  rental  value  of  lands  caused  by  breach  of 
covenant  to  fence  its  riglit  of  way,  it  is  not  error  to  refuse  to  in- 
struct the  jury  that  one  other  particular  kind  of  loss,  which  might 
have  been  made  tlie  basis  of  damages,  under  another  form  of  com- 
plaint, was  not  to  be  taken  as  a  measure  of  damages.  lb. 

8.  Covenant  to  Fence  Right  of  Way. — Breach. — Damages, — Diminu- 
tion of  Rental  Valu-e. — For  breach  of  covenant  to  fence  a  right  of 
way,  such  covenant  having  been  made  by  a  railroad  company 
prior  to  the  act  of  April  13,  1885,  requiring  railroad  companies 
to  fence  rights  of  way,  a  landowner  over  whose  farm  the  road  is 
laid  may  recover  as  damages  the  diminution  of  the  rental  value  df 
the  farm  caused  thereby.    Henley  and  Wiley,  JJ.,  dissent.  lb. 

BEAL  ACTIONS— 

1.  Mesne  Profits.— Possession. — An  action  may  be  maintained,  after 
the  surrender  of  possession  to  plaioitiff,  for  the  rents  aiid  profits 
of  land  during  the  wrongful  holding  by  defendant. 

Huncheon  v.  Long,  6S0. 

2.  Action  for  Rents. — Complaint— A  complaint  in  action  for  mesn^ 
profits  which  fails  to  allege  that  plaintiff  was  entitled  to  the  posses- 
sion of  the  real  estate  during  the  time  he  seeks  to  recover  for  the 
use  and  occupation  is  fatally  defective.  O'Reilly  v.  Long,  629. 

8.  Mesne  Profits.— Xn  action  for  mesne  profits  may  be  maintained 
independently  of  an  action  for  the  possession  of  the  real  estate.  lb. 
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—  Refusal  of  receiver  to  continue  action  previously 
brought  ma V  be  pleaded  in  abatement.  See  Abatement  ;  Kokomo 
St.  R.  Co.  V.  Pittsburgh,  etc.,  R.  Co.,  335, 

1.  Avthority  to  Site.  —  Pleading.  —  Evidence. — Where  the  authority 
of  the  plaintiff  to  sue  the  defendant  receiver  was  not  properly  ques- 
tioned by  answer,  it  was  not  necessary  that  such  authority  be 
shown  in  evidence  on  the  trial  of  the  cause.  Ay  res,  Rec,  v.  Foster,  99, 

2.  Appointment  in  Another  State. —  Foreign  Corporation. — Attach- 
ment.— A  receiver  appointed  for  a  foreign  corporation  in  another 
state  does  not  thereby  acquire  such  title  to  the  property  of  the  cor- 
poration situate  in  this  State  as  to  defeat  an  attachment  subse- 
quently issued  at  the  instance  of  a  creditor  by  a  court  in  this  State. 

Oray,  Rec.,  v.  Covert,  561, 

B0AD8 — Failure  of  company  to  keep  toll  road  in  repair  renders  tolls 
uncollectible,  see  Corporations,  8;  Aurora,  etc.  Turnpike  Co.  v. 
Niebruggee,  567. 

SALES — See  Vendor  and  Purchaser. 

1.  Title  to  Remain  in  Seller. — Remedy  of  Seller  Upon  Default. — A 
seller  of  property,  who  retains  the  legal  title  in  himself,  cannot,  ^ 
upon  default  of  payment,  tJike  possession  of  the  property,  sell  or 
otherwise  dispose  of  it,  and  then  sue  the  purchaser  for  the  balance 
of  the  purchase  price.  Turk  v.,  CamaJian,  1^5. 

2.  Rejection  of  Goods, — Possession  by  Vendee.— Pleading. ^In  an 
action  for  goods  sold  and  delivered  defendant  filed  a  special  an- 
swer or  counterclaim  alleging  that  the  goods  were  sold  by  sample 
and  that  under  the  agreement  defendant  had  the  right  to  reject  in- 
ferior goods  furnished ;  that  inferior  goods  were  delivered  and  de- 
fendant promptly  reje<*ted  the  faulty  goods,  notified  plaintiff 
thereof  and  asked  instructions  as  to  what  disposition  should  be 
made  of  the  inferior  goods,  and  that  plaintiff  refused  to  receive 
back  the  goods  so  rejected  or  to  substitute  acceptable  goods 
therefor.  Held,  that  the  facts  pleaded  do  not  bring  the  case  within 
the  rule  that  when  goods  are  kept  by  the  vendee  in  his  posses- 
sion the  presumption  arises  that  the  goods  were  of  the  kind  bought 
and  satisfied  the  contract  of  sale,  and  that  the  answer  was  good  as 
against  a  demurrer  for  want  of  facts. 

Tecumseh  Facing  Mills  v.  Sweet,  Dempster  <&  Co. ,  28 J^, 

8.  Failure  to  Comj)ly  trith  Terms  of  Sale.  —  Plaintiff  bid  off 
growing  wheat  at  a  certain  price  per  acre  at  an  administrator's 
sale.  By  the  terms  of  the  sale  a  credit  was  to  be  given  until  De- 
cember the  25th,  but  the  auctioneer  announced  that  the  purchaser 
of  the  wheat  should  pay  one-half  of  the  bill  for  a  quantity  of  fertil- 
izer used  in  the  sowing  of  the  wheat.  Notes  were  prepared  and 
delivered  to  plaintiff  for  signature  covering  the  amount  of  the  pur- 
chase. Plaintiff  executed  one  of  the  notes  with  surety  and  returned 
them  to  administrator  saying  that  his  surety  refused  to  sign  the 
fertilizer  note.  The  administrator  returned  the  notes  to  plaintiff 
and  afterwards  sought  to  have  the  matter  settled,  but  plaintiff 
stated  that  the  notes  were  in  the  hands  of  his  attorney.  The  clerk 
of  the  sale  reported  the  wheat  unsold.  Plaintiff  afterwards  paid 
the  fertilizer  bill  to  the  fertilizer  company.  Held,  that  the  admin- 
istrator was  warranted  in  treating  the  wheat  as  unsold,  and  that 
plaintiff  could  not  recover  damages  for  failure  to,  deliver  the  wheat. 

Meek  v.  Beaver,  576, 
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SEDUCTION— 

1.  Complaint.— Plaintiff's  Chastity,— In  an  action  for  seduction  the 
complaint  need  not  aver  the  former  chastity  of  plaintiff. 

GennnUl  v.  Brown,  6. 

2.  Complaint, — Promise  of  Marriage, — A  complaint  for  seduction, 
which  alleges  promise  of  marriage  as  one  of  the  means  employed 
by  defendant  to  accomplish  his  purpose,  is  not  bad  for  failure  to 
aver  that  defendant  failed  and  refused  to  keep  that  promise.      Ih. 

3.  ^^^en  Several  Acts  of  Intercourse  Constitute  the  Elements  of  One 
■R'Vow^.— Where,  in  an  action  for  seduction,  successive  act«  of  in- 
tercourse are  shown  to  have  occurred  under  a  promise  of  marriage, 
and  by  arts,  wiles,  persuasions  and  solicitations  on  the  part  of  the 
defendant,  the  several  acts  of  intercourse  may  be  regarded  as  con- 
stituting the  elements  of  one  wrong.  lb. 

4.  Evidence  of  Prior  Unchastity.—For  What  Purpose  Admissible. 
— In  an  action  by  a  woman  for  her  own  seduction,  evidence  of 
specific  acts  of  immorality  on  her  part,  prior  to  the  time  of  the 
allepced  seduction,  is  admissible  in  mitigation  of  damages,  and  as 
tending  to  show  that  she  was  not  seduced.  lb, 

6.  Evidence.— Financial  Condition  of  Defendant. — In  an  action  by  a 
woman  for  her  own  seduction,  it  is  not  error  to  permit  the  defend- 
ant to  testify  as  to  his  financial  condition.  lb. 

6.  Meastire  of  Damages. — In  an  action  for  seduction  the  plaintiff 
may  recover  damages  for  her  anguish  of  mind  and  her  pain  and 
suffering  incident  to  the  birth  of  a  child,  the  fruit  of  such  seduc- 
tion, lb. 

SEWEBS  —  Construction   of,    see   Mcjnicipal  Corporations,  13; 
Spaulding  v.  Baxter^  4S5. 
Enforcement  of  assessment  lien,  see  Municipal  Corporations,  18, 
14,  15,  16,  17;  Spaulding  v.  Baxter ,  485;  Burris  v.  Baxter,  636. 

SHERIFF — Where  a  sheriff  permits  a  prisoner  to  be  taken  from  jail 
and  put  to  death  the  w^idow  of  the  prisoner  was  entitled  to  letters 
of  administration,  although  the  only  asset  of  the  estate  was  the 
right  of  action  on  the  official  bond  of  the  sheriff  for  breach  of 
official  duty.  See  Executors  and  Administrators,  8 ;  Ex  Parte 
Jenkins,  632. 

SPECIAIi  FINDING— See  Verdict. 

STATUTES— Repeal  by  implication.  See  Taxation,  2;  City  of  Indir 
anapolis  v.  Morris,  409. 

The  provision  of  §3684  Bums  1894,  rendering  tolls  uncollectible 
where  toll  roads  are  permitted  to  remain  out  of  repair  is  binding 
upon  turnpike  companies  incorporated  by  special  acts  of  the  leg- 
islature prior  thereto.  See  Corporations,  8;  Aurora,  etc ,  Thorn- 
pike  Co,  v.  Niebruggee,  667. 

All  statutes  on  the  subject  of  death  by  wrongful  act  are  in  pari 

materia,  and  must  be  construed  together,  see  Action,  2;  Elliott  v. 

Brazil  Block  Coal  Co.,  602. 

When  a  new  right  or  proceeding  is  created  by  statute,  and  a  mode 
prescribed  for  enforcing  it,  that  mode  must  be  pursued  to  the 
exclusion  of  all  others.  Boyd  v.  Brazil  Block  Coal  Co.,  157. 
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STATUTORY  CONSTRUCTION— For  table  of  statutes  cited  and 
construed,  see  page  xxix. 

STENOaaAFHEBr- 

Actionfor  Services. — A  litigant  is  not  released  from  liability  to  a  court 
reporter  for  copies  of  the  evidence  furnished  him  during  the  trial  by 
such  reporter  by  reason  of  the  fact  that  he  did  not  know  that  the 
services  performed  for  him  were  such  as  were  to  be  paid  for  in  ad- 
dition to  her  pay  as  reporter,  since  the  duties  of  an  official  court 
reporter  are  nzed  by  statute,  of  which  the  litigant  must  take  notica 

Miller  v.  Pahner,  367. 

STREET  IMPROVEMENTS—See  Municipal  Corporations. 

STREET  RAILWAYS— 

PersoncU  Injuries. — Complaint. — A  complaint  against  a  street  railway 
company  for  personal  injuries  charged  that  plaintiff  and  her  hus- 
band were  riding  in  a  buggy,  and,  in  attempting  to  cross  defend- 
ant's track,  their  horse  took  fright,  and  became  unmanageable; 
that  when  the  horse  was  on  the  track  in  such  frightened  condition 
a  car  was  approaching  at  a  distance  of  from  200  to  400  feet,  and 
plaintiff  was  in  full  view  of  the  motorman;  that  plaintiff  could 
not  extricate  herself  from  the  buggy,  and  the  horse  and  buggy 
could  not  be  removed  from  the  track,  and  that  the  car  was  run 
against  plaintiff,  without  any  attempt  on  the  part  of  the  servants 
in  charge  thereof  to  check  the  same,  and  injured  her.  Held,  that 
the  complsLint  stated  a  cause  of  action,  and  a  demurrer  thereto  was 
properly  overruled.  Citizens*  Street  R.  Co.  v.  Damm,  611. 

TAXATION — Prosecution  imder  act  of  1897  for  failure  to  pay  tax  on 
dog,  see  Criminal  Law,  1 ;  State  v.  ITiompson,  681. 

1.  National  Banks. — A  national  bank  cannot  recover  taxes  paid 
by  it  on  its  real  estate  because  the  value  thereof  was  not  de- 
ducted from  the  valuation  of  the  capital  stock  of  the  bank  as  re- 
quired by  §8471  Burns  1894,  since  the  wrong,  if  any,  was  the  over- 
valuation of  the  capital  stock,  which  affected  the  individual  stock- 
holders, and  not  the  assessment  of  the  real  estate  as  such  to  the 
bank.  Boards  etc.,  v.  First  Nat.  Bank,  94. 

2.  Refunding  Taxes  Erroneously  Assessed.^Statutes. — Repeal  by 
Implication.— The  provision  of  §29  of  the  act  of  1891  (Acts  1891 
p.  153)  that  the  assessment  of  property  and  the  collection  of  taxes 
shall  be  made  as  now  provided  by  law,  and  that  all  real  estate  not 
exempt  from  taxation,  shall  be  assessed  at  its  fair  cash  value,  with- 
out discrimination  in  the  valuation  of  lands  used  for  agricultural 
purposes,  does  not  repeal  by  implication  §8167  R.  8.  1881  giving 
the  common  council  power  to  refund  taxes  erroneously  assessed. 

City  of  hidianapolis  v.  Morris,  409. 

8.  Taxes  Erroneously  Assessed. — In  an  action  to  recover  taxes  paid 
upon  property  which  was  exempt  from  taxation  for  certain  pur- 
poses, under  §8261  R.  S.  1881,  it  is  immaterial  whether  tiiie  pay- 
ment was  made  voluntarily  or  involuntarily.  lb. 

4.  Farm  Lands  in  City.— Repealed  Statute. Section  8261  R.  S.  1881 
(Repealed  in  1891.)  relative  to  taxation  of  farm  lands  lying  with-. 
in  tne  corporate  limits  of  a  city  means  that  such  lands  shall  not  be 
taxed  by  the  city  for  general  city  purposes  at  a  higher  aggregate 
percentage  than  the  aggregate  percentage  of  the  tax  levied  in  the 
civil  township  for  general  township  purposes.  lb. 

6.  Refunding  Taxes  Erroneously  Assessed.  —  Statutes. — Repeal. — 
The  act  of  1891  (Acts  1891,  p.  898)  repealing  §8261  R.  S.  1881,  exempt- 
ing farm  lands  from  municipal  taxation  for  certain  purposes,  provid- 
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ing  that  such  repeal  shall  not  affect  pending  litigation,  does  not 
exclude  others  from  instituting  suits  after  such  repeal  for  the  recov- 
ery of  taxes  erroneously  collected  on  such  farm  lands  before  the 
repeal  of  the  statute.  lb, 

6.  Farm  Lands  in  City,  —  Recovery  of  Taxes  Erroneously  Col- 
lected.—  Plaintiff  was  the  owner  of  a  fourteen  acre  tract  of  land 
lying  within  the  corporate  limits  of  a  city,  and  sought  to  recover 
taxes  erroneously  assessed  and  collected  thereon.  It  appeared  that 
the  owner  conveyed  two  lots  of  the  land  to  his  sons  who  built 
houses  thereon,  and  two  houses  in  addition  were  built  on  another 
portion  thereof.  The  remainder  of  the  tract,  consisting  of  about 
thirteen  acres,  was  separately  inclosed,  near  the  center  of  which 
was  situated  the  dWelling-house  of  plaintiff,  a  stable,  and  a  lawn 
200  feet  wide  extending  to  the  street.  The  remainder  of  the  land 
was  used  for  meadow  and  pasture.  Held,  that  the  property  was  farm 
land  within  the  meaning  of  §3261  K.  S.  1881,  and  should  not  be 
taxed  at  a  higher  rate  than  other  farm  land  in  the  civil  township.  lb, 

TB£SPASS— 

1.  Ejectment.  —  Master  and  Servant.  —  Landlord  and  Tenant.  — 
Forcible  Entry  and  Detainer. — Where  plaintiff  occupied  a'  house 
and  appui-tenances  as  a  part  of  the  contract  price  for  services  to  be 
performed  by  him  as  a  farm  hand,  the  relation  of  master  and  serv- 
ant, and  not  that  of  landlord  and  tenant,  existed,  and  when,  for  any 
cause,  his  contract  of  employment  was  ended,  his  rights  in  the 
premises  ended,  and  an  action  could  not  bo  maintained  by  him 
against  the  owner  of  the  premises  for  forcible  ejection. 

Heffelflnger  v.  Fulton,  33, 

2.  Ejectment.  —  Master  and  Servant,  —  Landlord  and  Tenant  — 
Forcible  Entry  and  Detainer. —Section  7118  Burns  1894,  relative  to 
forcible  entry  and  detainer,  is  not  applicable  to  a  case  where  the 
relation  between  the  landowner  and  occupant  is  that  of  master  and 
servant.  lb, 

TBIAL— See  Instructions;  JtJRY;  Pracjtioe;  Verdict. 

Cross-examination  of  witness,  see  Evidence,  13;  Ijoke  Erie,  etc.,  R, 
Co,  V.  Griffin,  13S. 

Attorney  may  bind  client  for  services  of  stenographer,  see  Attor- 
ney AND  Client,  1 ;  Miller  v.  Palmer,  367, 

1.  Improper  Question  Propounded  by  Judge, — Harmless  Error, — 
Where  the  defendant  who  is  a  witness  in  his  own  behalf  answers 
an  improper  question  asked  by  his  own  attorney,  it  is  not  reversible 
error  for  the  trial  judge  to  propound  to  the  witness  a  question  in 
line  with  the  one  previously  asked  by  such  attorney. 

Cline  V.  State,  331, 

2.  Witnesses.— Cross-Examination,— The  extent  to  which  the  cross- 
examination  of  a  witness  may  be  carried  for  the  purpose  of  deter- 
mining his  credibility  is  within  the  discretion  of  the  court,  and 
a  cause  will  not  be  reversed  for  such  reason  unless  an  abuse  of  dis- 
cretion is  shown. 

Baehner  v.  State,  697;  Home  Ins,  Co.,  v.  Sylvester,  S07, 

8.  Criminal  Law. — Character  Witness, — The  character  a  defendant 
is  permitted  to  introduce  in  evidence  in  the  trial  of  a  criminal 
charge  is  the  character  involved  in  the  charga  Baehner  v.  State,  697, 
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4.  Criminal  Law. — Character  Wit7ies8. — Where,  in  a  criminal  prose- 
cution, a  witness,  who  had  testified  to  defendant's  good  ch:iracter, 
said  on  cross-examination  that  he  had  never  heard  any  one  speak 
about  his  character,  it  was  proper  to  permit  sucli  questions  to  be 
asked  as  would  disclose  the  facts  on  which  the  witness  based  his 
answer.  lb. 

6.  Opinion  Evidence.  ^Notice.  —  In  the  trial  of  an  action  against 
a  city  for  the  death  of  an  employe,  caused  by  the  caving  in  of  a 
water-main  trench,  another  person  employed  on  the  work  at  the 
same  time  was  permitted  to  answer  a  question  calling  for  a  conversa- 
tion had  with  the  city  superintendent,  in  which  conversation  witness 
had  refused  to  do  thework  afterwards  assigned  to  the  deceased,  for 
the  reason  that  *'  it  was  not  safe.*'  Held,  that  the  question  was  not 
objectionable  as  calling  for  an  opinion  of  the  witness,  sincd  it  was 
adapted  to  show  notice  to  the  city. 

City  of  Ft.  Wayne  v.  Patterson,  Adm.,  5^7. 

6.  Separation  of  Witnesses. — Violation  of  Courfs  Order. — Exclusion 
of  Evidence.— Where  a  witness  disobeys  an  order  of  the  court  direct- 
ing a  separation  of  witnesses,  a  party,  who  is  without  fault,  will  not 
be  denied  the  right  of  having  such  witness  testify. 

State,  ex  ret.,  v.  David,  297. 

7.  Witnesses. — Cross- Examination.  The  extent  to  which  the  cross- 
examination  of  a  witness  may  be  carried  is  largely  within  the 
discretion  of  the  court,  and  a  cause  will  not  be  reversed  on  account 
thereof  unless  it  appears  that  such  discretion  has  been  abused  to 
the  injury  of  the  complaining  party.  Baehner  v.  State,  697. 

8.  Criminal  Law. — Evidence.— Intoxicating  Liquors. — Where,  in  a 
prosecution  for  selling  intoxicating  liquors  on  Sunday  in  violation 
of  law,  a  witness  testifies  that  defendant's  character  as  a  saloon- 
keeper was  good  there  was  no  error  in  permitting  the  witness  to  be 
asked  on  cross-examination  whether  he  had  ever  heard  about  de- 
fendant running  gambling  in  connection  with  the  saloon.  lb, 

9.  Deposition  as  Evidence. — By  WJiom  Read. — Where  a  party  who 
took  a  deposition  offered  the  same  at  the  trial,  but  read  only  the 
examination  in  chief,  it  was  not  reversible  error  for  the  court  to 
permit  the  party  against  whom  the  deposition  was  taken  to  read  the 
cross-examination  and  re-cross-examination  thereof,  if  the  deposition 
was  read  in  consecutive  parts,  and  went  to  the  jury  as  a  whole. 

Gemmill  v.  Brown,  6, 

!•.  Practice. — Admission  of  Deposition  Taken  in  Another  Cause 
Under  Alleged  Agreement. — Where,  on  the  trial  of  an  action,  a  party 
seeks  to  introduce  in  evidence  a  deposition  taken  in  another  cause, 
upon  an  alleged  agreement  that  the  deposition  should  be  so  used, 
and  the  question  as  to  whether  or  not  such  agreement  had  been 
made  is  submitted  by  means  of  affidavits  and  counter  affidavits,  the 
ruling  of  the  trial  court  thereon  will  not  be  reviewed  on  appeal, 
unless  it  appears  that  the  trial  court  abused  its  discretion.  lb, 

11.  Pleading. — Amendment  After  Close  of  Evidence. — Tn  the  trial 
of  an  action  in  replevin  it  was  disclosed  by  the  evidence  that  tlie 
property  in  question  was  involved  in  a  former  attachment  suit  and 
that  plaintiff  was  present  with  his  attorney  and  the  defense  therein 
made  was  that  plaintiff  was  the  owner  of  the  property  then  in  con- 
troversy, but  it  was  decided  in  such  case  that  it  was  the  prop)erty  of 
another.  Held,  that  the  action  of  the  court  in  permitting  defendant 
at  the  close  of  the  evidence  to  file  an  additional  paragraph  of  an- 
swer setting  up  such  matters  was  not  error.      Case  v.  Moorman,  293. 
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12.  Practice.  — When  Duty  of  Court  to  Direct  Verdict.—  lt  is  the 
duty  of  the  trial  court  to  direct  a  verdict  in  cases  where  there  is  an 
entire  failure  of  proof  as  to  any  material  fact,  the  establishing  of 
which  is  necessary  to  the  cause  of  action  or  defense. 

WtHiama  v.  Besener,  Adtn.^  1S2. 

13.  Directing  Verdict.  — -  Bills  and  Notes,  —  Chod  Faith  Purchaser, 
— Notice  of  Defenses, — The  court  erred  in  directing  a  verdict  for 
plaintiff  in  an  action  by  an  indorsee  upon  a  promissory  note,  where 
the  maker  claimed  an  equitable  defense  thereto,  and  notice  to  the 
indorsee  thereof,  and  there  was  evidence  that  the  indorsee  knew 
that  there  were  instalments  of  interest  due  and  unpaid  at  the  time 
the  note  was  purchased.    Henley,  J. ,  dissenting. 

Cooper  V.  Merchants*,  etc.  Bank,  SJ^, 

14.  Failure  of  Jury  to  Anstoer  Interrogatories.— In  the  trial  of 
an  action  against  a  city  for  the  death  of  a  person  employed  to 
assist  in  the  work  preparatory  to  the  laying  of  water-mains,  which 
death  was  caused  by  the  caving  in  of  the  walls  of  a  trench  dug  by 
other  workmen,  the  following  interrogatory,  among  others,  was  pro- 
pounded to  the  jury:  "If  you  answer  that  there  was  any  secret, 
nidden,  latent,  or  unexposed  danger  upon  or  along  the  line  of  said 
trench,  state  fully  and  clearly  what  it  was."  Hdd,  that  upon  the 
failure  of  the  jury  to  return  an  answer  to  the  interrogatory,  it  was 
not  error  for  the  court  to  refuse  to  require  such  answer,  sinoe  the 
interrogatory  was  too  general  in  its  nature. 

City  of  Ft.  Wayne  v.  Patterson,  Adm.,  547. 

15.  Practice.-^Appeal  and  Error.  —The  time  during  the  trial  when  a 
request  for  answers  to  interrogatories  shall  be  made  is  largely  with- 
in the  discretion  of  the  trial  court,  and  the  action  of  the  court  in 
refusing  to  permit  the  defendant  to  amend  interrogatories  after 
return  of  a  general  verdict,  and  before  answers  to  interrogatories 
were  returned,  will  not  be  disturbed  on  appeal,  where  no  abuse  of 
discretion  is  shown.  Fidelity,  etc.,  Assn.  v.  McDanid,  60S. 

16.  Jury. —  An  action  on  account  and  in  attachment  is  properly 
submitted  to  a  jury  for  trial,  since  the  attachment  is  not  tne  foun- 
dation of  the  action.  Hartford  Life  Ins.  Co.  v.  Bryan,  4O6. 

17.  Misconduct  of  Jury.^New  TVioZ.— A  new  trial  will  not  be  grant- 
ed on  account  of  misconduct  of  jurors,  unless  it  be  made  to  appear 
affirmatively  that  the  party  complaining  had  no  knowledge  of  suoh 
misconduct  before  the  jury  retired  to  consider  their  verdict. 

Aurora,  etc..  Turnpike  Co.  v.  Niebruggee,  667^ 

TX7BNFIKE8  AND  TOLL  BOABS— Failure  to  keep  road  in  repair, 
see  Corporations,  Z,  Aurora,  etc..  Turnpike  Co.  v.  Niebruggee,  667. 

Actum  for  Toll. — Instructions. — In  an  action  by  a  turnpike  company 
to  recover  tolls,  to  which  the  defendant  pleaded  as  a  bar  to  recovery, 
under  §3684  Bums  1894,  that  the  road  was  out  of  repair,  it  was  proper 
for  the  court  to  inform  the  jury  by  proper  instruction  what  consti- 
tuted condition  of  repair  or  want  of  repair;  whether  such  condition 
existed  or  not  having  been  submitted  to  the  jury  in  other  instruc- 
tions. It  was  also  proper  to  instruct  the  jury  that  if,  at  any  time, 
any  one  or  more  of  the  trips  for  which  recovery  was  sought  were 
taken,  the  road  was  in  good  repair,  they  should  find  for  the  plaintifF 
for  the  amount  charged  for  such  trip  or  trips.  lb. 
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VEKDOB  AND  PX7KGHASEB— See  Sales. 

1.  Contracts. — Rescission. — Recovery  of  Purchase  Money. — An  action 
may  be  maintained  by  a  vendee  to  recover  payments  made  by  him 
on  a  contract  of  purchase,  where  it  is  shown  tliat  there  was  a  rescis- 
sion of  the  contract  by  the  mutual  consent  of  the  parties. 

Fruits  V.  Pearson^  S35, 

2.  Contracts. — Assignment. — Liability  of  Assignee  for  Purchase 
Money. — Plaintiff  entered  into  an  agreement  with  C.  to  conrey  to 
him  certain  described  real  estate  upon  the  payment  of  notes  exe- 
cuted for  the  purchase  price,  it  being  provided  that  upon  fail- 
ure to  make  any  payment  the  contract  should  become  a  lease 
and  thOvpayments  made  should  be  applied  as  rental  for  the  sev- 
eral terms  between  the  times  of  payment,  and  that  the  covenants 
and  agreements  should  extend  to  the  assigns  of  the  parties.  The 
contract  was  assigned  to  def  endajit,  who  went  into  possession  of  the 
land,  but  did  not  assume  the  payment  of  the  notes,  and  continued 
in  possession  until  default  was  made  in  payment.  Heldf  that  al- 
though a  liability  existed  for  use  and  occupation,  an  action  could 
not  be  maintained  against  assignee  on  the  note. 

Baltes  Land,  etc.,  Co,  v.  Sutton,  69S. 

VENUE— 

Number  of  Changes. — When  a  party  is  granted  one  change  of  venue 
from  the  county,  whether  it  is  perfected  or  not,  the  party  who  asks 
it  can  have  no  other  change.  Oemmill  v.  Broivn,  6, 

VEBDICT— When  duty  of  court  to  direct,  see  Trial,  12;  WiUiama 
V.  Resener,  Adm.,  132, 

1.  Judgments. — A  verdict  finding  for  plaintiff  on  his  complaint  in 
the  sum  of  $84.51,  and  for  defendants  on  their  set-off  and  counter- 
claim for  $200,  and  that  plaintiff  was  entitled  to  have  the  amount 
assessed  to  him  allowed  to  him  under  the  exemption  laws,  as 
prayed  for,  is  not  double,  since  it  was  the  duty  of  the  jury  to  find 
upon  the  issues  presented  by  the  pleadings,  and  it  was  the  duty  of 
the  court  to  give  plaintiff  judgment  for  $84.50,  and  that  he  hold  the 
same  exempt  from  execution.   Whiteley,  etc.,  Co.  v.  Bevington^  S9L 

2.  Uncertainty. — Description  of  Property. — In  an  action  on  account 
and  in  attachment  a  verdict  for  plaintiff  in  a  named  sum,  and 
that  he  was  entitled  to  have  the  property  attached  sold,  with- 
out specifically  describing  the  property,  is  not  so  uncertain  that  a 
judgment  cannot  be  pronounced  upon  it. 

Hartford  Life  Ins.  Co.  v.  Bryan,  406, 
8.  Answers  to  Interrogatories.^ A  general  verdict  is  a  finding  that 
all  the  facts  necessary  to  establish  the  cause  of  action  are  true, 
and  in  no  case  is  the  party  in  whose  favor  the  verdict  is  returned 
required  to  establish  any  part  of  his  case  by  answ^ers  to  interroga- 
tories. American  Tin-Plate  Co.  v.  Guy,  688, 

4.  Special  Findings.  ^Conflict. — Answers  to  interrogatories  in  an 
action  for  personal  injuries  caused  by  collision  with  a  street  car 
showed  that  plaintiff  and  her  husband  were  out  driving,  and,  in  at* 
tempting  to  cross  defendant's  track,  their  horse  became  frightened 
and  oalked  on  the  track;  that  when  the  buggy  stopped  on  the  track 
the  car  was  more  than  100  feet  away,  and  the  motorman  was  in  a 
position  to  see  the  peril  of  plaintiff,  and  could  have  stopped  the  car 
in  time  to  have  prevented  tne  collision;  that  before  the  collision  the 
motorman  sounded  the  gong  and  turned  off  the  power,  then  re- 
leased the  brake  and  allowed  the  car  to  proceed  and  strike  the 
plaintiff;  that  plaintiff  could  have  seen  the  car  before  attempting 
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to  cross  the  track,  and  stopped,  and  thus  avoided  the  collision,  if 
slie  had  looked.  Held,  that  tlie  answers  are  not  in  irreconcilable 
conflict  with  a  general  verdict  for  plaintiff. 

Citizena'  Street  i2.  Co.  v.  Damm,  611. 

h^  Special  Findwgs. — Conflict. — Evidence. — Bailroads. — Personal  In- 
juries.—A  spe<nal  finding  in  an  action  against  a  railroad  company 
for  damages  for  personal  injuries  to  plaintiff  while  a  passenger  on 
defendant's  train,  caused  by  the  train  striking  a  horse  on  the  track, 
to  the  etf  ect  that  tlie  train  was  running  at  a  speed  of  twelve  miles 
an  hour,  over  a  safe  track,  well  fenced,  with  good  cattle- guards  at 
crossings,  safe  Ciirs  and  locomotivQ,  in  charge  of  comi>etent  men, 
.when  tlie  horse  suddenly  sprang  upon  the  track,  fifteen  or  twenty 
feet  in  front  of  the  train,  and  it  was  impossible  to  stop  the  train  and 
avoid  a  collision,  is  not  in  irreconcilable  conflict  with  a  general  ver- 
dict for  plaintiff,  where  the  evidence  showed  that  the  train  was  be- 
ing run  backward,  with  a  light  caboose  on  the  fronts  and  that  a 
train  run  in  such  manner  was  easily  derailed  by  coming  in  contact 
with  an  obstruction  on  the  track. 

Chicago,  etc.,  R.  Co.  v.  Grimm,  404. 

WAIVEB—Of  defect  of  parties,  see  Practice,  1;  Ayres,  Rec,  v. 
Foster,  90. 

WAREHOUSEMEN— 

1.  Receipts.  —  Transfer.  — Negotiable  Inst  rumen  ts. —  Bailment. —  A 
warehouse  receipt  transferred  by  mere  deli  ery  is  not  negotiable 
under  ^8722  Burns  18U4,  and  the  assignee  takes  the  same  subject  to 
any  defense  existing  at  the  time  of  the  transfer  or  before  notice 
hereof  to  the  warehousemen.        Toner  v.  Citizens*  State  Bank,  20. 

2.  Damaqes. —  Negligence. —  Burden  of  Proof. —  Instructions.  —  An 
instruction  in  an  action  for  dan?ages  to  goods  while  in  storage, 
to  the  effect  that  when  plaintiff  has  shown  that  the  bailee  re- 
ceived the  property  in  good  condition,  and  returned  it  damaged,  he 
has  made  out  a  prima  facie  case  of  negligence,  but  if  defendant  did 
account  for  the  injury  to  tlie  property  in  any  manner  consistent 
with  the  exert^se  of  ordinary  care  on  its  part  then  plaintiff,  in  order 
to  recover,  must  show  that  the  damage  occurred  through  negligence, 
states  the  law  correctly.  Holt  Ice,  etc.,  Co.  v.  Arthur  Jordan  Co.,  SiJ^ 

3.  Damages. — Breach  of  Contract—  Complaint. — Contributory  Negli- 
^nce. — Bailment. — A  complaint  against  a  cold  storage  company 
for  damages  to  butter  stored  which  defendant,  for  a  reasonable 
storage  charge,  paid  by  plaintiff,  undertook  and  agreed  to  keep 
frozen  and  preserved,  but  whit^h  by  its  negligence  was  permitted 
to  become  contaminated  by  deleterious  odors  greatly  diminishing 
its  value,  shows  an  action  ex  contractu,  and  is  not  defective  be- 
cause of  its  failure  to  negative  contributory  negligence  on  the  part 
of  the  plaintiff.  16. 

4.  Damages  to  Butter  in  Storage.  —  Measure  of  Damages.  —  Negli- 

gence.  — In  an  action  against  a  storage  company  for  damages  to 
utter  from  contamination  by  deleterious  odors  while  in  storage  in 
defendant's  warehouse  under  a  contract  of  bailment,  with  no  time 
fixed  by  the  parties  when  the  bailment  should  end,  the  measure  of 
damages  is  the  difference  between  the  market  value  of  the  butter, 
at  the  time  the  bailment  was  ended  by  the  parties,  if  it  had  been  in 
good  condition,  and  the  market  value  thereof  in  its  damaged  condi- 
tion at  such  time,  although  the  butter  was  continued  in  storage  after 
both  parties  knew  that  a  part  of  it  had  become  damaged.  lb. 
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WILLS— 

Election  by  Widow.— Statutory  Allowance. — Testator  by  the  terms 
of  his  will  gave  all  of  his  property  real  and  personal  to  his  wife, 
eicept  certain  partnership  property.  The  widow  caused  the  will 
to  be  probated  and  took  possession  of  all  of  th^  property  given 
her  and  disposed  of  the  personal  property  for  her  own  benefit,  leav- 
ing the  creditors  of  the  estate  without  anything  from  the  personal 
property  to  apply  on  their  debts.  She  afterw^ard  for  a  valuable 
consideration  conveyed  her  interest  in  the  lands  to  creditors.  Held, 
that  she  was  not  entitled  to  her  statutory  allowance  of  f500. 

Whetsell,  Adm.,  v.  Louden,  Adm.,  S67. 

WITNESSES— See  Opinion  Evidence;  Evidence. 

A  witness  is  not  required  to  answer  questions  which  might  expose 
him  to  criminal  prosecution,  see  Criminal  Law,  4;  Baehnerv, 
State,  597, 

Violation  of  court's  order  for  separation  of,  see  Trial,  6 ;  State  ex 
rel.Y.  Davidy  297, 

As- to  the  extent  to  which  a  witness  may  be  cross-examined,  see 
Trial,  2 ;  Ba^ehner  v.  State,  597;  Home  Ins.  Co,  v.  Sylvester,  207, 

Cross-examination  of,  see  Trial,?,  8;  ffaehner  v.  State,  697. 

WOBK  AND  LABOB — Farm  hand  a  laborer  not  a  tenant.    See 
Trespass,  1;  Heffdfinger  v.  Fulton,  33. 

1.  Bill  of  Extras. — Breach  of  Contract. — Complaint.— K  charge  in 
a  complaint  by  a  plastering  contractor,  in  an  action  to  recover  for 
extra  work  and  certain  expenses  incurred  in  carrying  out  his  con- 
tract, that  under  the  contract  defendant  was  to  notify  plaintiff  when 
to  begin  work,  that  he  notified  him,  and  plaintiff  took  a  large  num- 
ber of  men  a  distance  of  sixty  miles  to  commence  the  work  and 
found  the  building  not  ready,  and  was  compelled  to  return  again, 
at  great  expense,  states  a  cause  of  action.      Brown  v.  Langner,  5d8. 

2.,  Foreclosure  of  Laborer^s  Lien.— Complaint. — In  an  action  to  re- 
cover for  work  and  labor  performed,  and  to  foreclose  a  laborer's 
lien,  if  the  complaint  states  facts  sufficient  to  support  a  personal 
judgment,  it  will  be  good  against  a  demurrer,  although  it  may  not 
state  facts  sufficient  to  justify  a  foreclosure  of  the  lien. 

Advance  Mfg,  Co.  v.  Auck^  687, 
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